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MAN 10 K A V AS ACtA M CHETT1 /TiAnmrr), Bespondent* 

Rcgist/atwn Ad — Act 1X1 oj 1877, 8t> 38, 50 — D)aiment nf which i agist ration ts 
optional — Priority of hubsequent registered document oici pnoi unregistered 
document — Notice of prior document— Onu^ of alleging and proving notice 

To check fraud, priority is not given by the Coiuts, m cases to which section 
50 of the Registration Act applies, to the holder of a later registered mortgage, 
if he, at the time when he obtained Ins mortgage, had notice of an earlier one 
Rut the onus lies on the pait’v alleging such knowledge or notice, *o aver it m his 
pleadings and to pioM 1 it 

Sun by a mortgagee, lor the sale of the moitgaged property. 
The plaint alleged that a mortgage deed had been executed by 
first defendant and attested by third defendant in plaintiffs favour 
for Rs 34 on 21st August 1891, by the terms of which the princi- 
pal sum borrowed, together with interest due thereon, was to be 
repaid on 12th July 1892, and that, in default, the principal and 
interest should be paid on demand. No payments had been made. 
First defendant was described as the head of the family, defendants 
Nos. 2 and 3 being his undivided sons ; and the money was alleged 
to have been advanced for family expenses The deed of mortgage 
lad not been registered. Fourth defendant was impleaded because 
he held a mortgage deed over the same property, subsequent in 
date to plaintiff’s, and had obtained a decree upon it. The plaint 

v Second Appeal Bo. 17$ of 1900 against the decree of J. W. F* Dumergue, 
Judge of Tinnevelly, in Appeal Suit No 493 of 1898, affirming the decree 
of V. MaHaaci, Hfstttei lltaaSt of Tnticorin, in Original Suit No. 598 of 1898. 

f I * * i . | 4 


I THE 

INDIAN LAW REPORTS, 


APPELLATE CIVIL. 


Before Mr* Jmtice Benson and Mr Justice Bhashynm At/yarujar . 

OHINNAPPA REDDI (Djs*ejsd4at No 4), Appellant, 3901 

August 2, 5 



Chinnappa contained no allegation that fourth, defendant had taken bis raorfc- 
ReDDI gage with notice of plaintiff's mortgage. Fourth defendant, in 
Manicka- his statement, pleaded that plaintiff’s mortgage, oven if genuine, 
Ohetti 1 ! (as to which he was ignorant), could not lind him lie admitted 
that his mortgage was subsequent in date to plaintiff's, hut claimed 
that as his deed had been registered and plaintiffs had not, his 
shonld take preference to plaintiff’s. Ho had obtained a decree 
for Rs. 64 on his mortgage and asked for a docioe ordering the 
mortgaged property to be sold so as to give him the preference, 
or that the property might he exonerated from plaintiff’s claim. 
He did not plead that he had taken his mortgage without knowledge 
of plaintiff’s previous charge. 

The Munsif held that plaintiff’s mortgage was genuine and 
that it was binding on defendants Nos. 2 and 3 as well as on first 
defendant. With regard to fourth defendant’s claim he held that 
as he had not claimed to have obtained his mortgage without notice 
of plaintiff’s encumbrance he wa& not entitled to priority, and 
referred to Knshnamma v. Suranna( 1) He passed a decree against 
defendants Nos. 1, 2 and 3 for the amount of the mortgage debt, 
and, in default of payment within six months, for the sale of the 
property under plaintiff’s mortgage. 

The District Judge, on appeal, said : — “ The fourth defendant 
never alleged that he had no notice of the prior unregistered 
encumbrance and the fact that he disputed its genuineness in his 
written statement without contending that he was unaware of it 
shows that this appeal is the result of an afterthought Under 
these circumstances, it must be held that the fouitli defendant had 
notice and that the plaintiff’s title ought not to be defeated.” He 
dismissed the appeal. 

Defendant No. 4 preferred this second appeal. 

V. Krishnasann Ayyangar for appellant. 

Bmdara Ayyar for respondent. 

Judgment. — The law gives the holder of a registered mortgage 
priority over an unregistered mortgage though the latter may be 
of earlier date. This Court, following the English decisions, has 
held that, in order to check fraud under cover of this provision of 
# such priority cannot be claimed if the subsequent mortgagee, 

$ ^e obtaining his mortgage, had notice of the earlier 
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mortgage. The onus is upon the party alleging such knowledge Chinnafpa 
or notice to aver the same in his pleadings and to prove it. This 
the plaintiff did not do. He made no allegation in his plaint, nor yasagam 
at the settlement of issues, that the fourth defendant had notioe Chbtti. 
of the plaintiff’s mortgage and it cannot he properly presumed that 
fourth defendant had such notice from the fact of his not having 
denied in his written statement what was not alleged by the 
plaintiff. 

We must set asido the decreos of both the Courts below with 
costs throughout. With the consent of the parties before us the 
property will bo sold free from both plaintiff’s and fourth defend- 
ant’s mortgages and the net proceeds will be applied first towards 
discharge ot fourth defendant’s mortgage debt and the costs of 
the present litigation, and the balance, if any, will be applied to 
the discharge of the plain ti it’s mortgage debt, and the suiplus, if 
any, will be paid to defendants Nos. 1 to 3. 


APPELLATE CIVIL. 

Before Mr. Justice Davies, Mr Justice Bhashyam Ayyangar, 
and Mr. Justice Moore. 


REFERENCE UNDER STAMP ACT, Section 57* 

Stamp Act — Act II o/lS09, <>*5, s ched J, ait 31 — Lease for three v p ai 3 containing 
covenant by le^soi to ienew at option of lessee foi fuitha teimof one oi two 
years from expiuition of or* )%nal tei m—Stamp duty — Not an instrument 
comprising or reletting to several distinct matters 

A lease for three years at a specified rent containing a covenant on the part 
of the lessor to renew it, at the option of the lessee, for a further period of one 
or two years from the ex pu at ion of the original term, is not an instrument 
comprising or i elating to sevoial distinct mitteis within the meaning of section 
6 of the Stamp Act, 5 899 Such an instrument coutains but one contract, namely, 
|i The option to renew is ancillary to and forms part of the considera- 

tion entering into the lease. 

Case referred trader section 57 of the Stamp Act for the opinion 
of the High Court as to the stamp duty chargeable on a lease. 


* Boferred Case Fo 0 of 1901, stated under section 57 of the Stamp Act, by 
E. A. Graham, Secretary to the Commissioner of Salt, Abk&ri and Separate 
Bevenue, Board of Bevenue, Madras, ii| letter dated 19th July 1901. ; J 

£ * | ^ a > \ 1 4 t * 7 I yjt i f f* * **'•* 


1901. 
August 9. 
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Bbferencju The lease was in respect of a house situated in Nungambakam, 
St^p Act, and V it the lessee agreed, among other things, to pay a monthly 
s. 57 lent of Rs. 190 for a period of three years, in consideration of 
the lessor demising the premises for that period ; it also contained 
the following covenant- — “And that, if the lessee, his heirs, 
executors, or assigns, shall be desirous of taking a renewed lease 
of the said premises for the further term of one or two years from 
the expiration of the said term hereby granted and of suoh desire 
shall prior to the expiration of the said last-mentioned term give 
to the lessor, her executors, administrators, or assigns, or her or 
their agents in Madras for the time being six calendar months 
previous notice in writing and shall pay the said rent hereby 
reserved and observe and perform the several covenants and 
agreements herein contained and on the part of the lessee, his 
executors, administrators, or assigns to be observed and performed 
up to the expiration of the said term hereby granted, she, the 
lessor, her heirs, executors, administrators, or assigns, will upon 
the request and at the expense of the lessee, his executors, 
administrators, or assigns, and upon his or their executing or 
delivering to the lessor, her executors, administrators, or assigns, 
a counter-part thereof, forthwith execute and deliver to the lessee, 
his executors, administrators, or assigns, a renewed lease of the 
said premises for the further term of one or two years as the lessee, 
his executors, administrators, or assigns, may desire, at the same 
yearly rent and under and subject to the same covenants, 
provisos and agreements as are herein contained other than this 
present covenant.” 


The document was produced for registration impressed with 
a stamp of the value of Rs. 12-8-0 and was impounded as being 
insufficiently stamped, and forwarded to the Collector of Madras 
who held that it was chargeable with an additional stamp 
of Rs. 12-8-0 as an agreement to lease under article 35 of schedule 
I of the Stamp Act, 1899, in respect of the covenant for renewal, 
and levied the deficient stamp duty, together with a penalty of 
Bs, 5. The Board of Revenue was appealed to and upheld 
Collector's order, hut, at the request of the solicitors to m 

referred the case to the High Court. . » 

The Government Pleader, (Mr. K B. Pawe^fot the refe™ 
qjfflcter, submatted that the document was chargeable with th» 
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additional duty. He referred to * Hand v, Sall{Y) and Reference Eeference 
under Stamp Act, s 57 (2), and contended that the point now raised stam^Act, 
had not been expressly decided in the latter case ^ 

Mr. D. Chamier , for the lessee, was not called upon. 

J udgmeot — The question referred for opinion is, whether an 
instrument of lease, for a term of three years at a monthly rent of 
Rs* 190, with a covenant on the part of the lessor to renew the 
lease at the option of the lessee for a further term of one or two 
years from the expiration of the said term of three years, is rightly 
stamped, only with the duty payable on a lease for a term of three 
years, or whether it should be stamped with the aggregate of the 
duties payable on a lease for a term of three years and on an 
agreement to give a lease for a term of two years. 

We are clearly of opinion that the instrument has been rightly 
stamped as a lease for a term of three years and that the Collector 
was in error in levying an additional stamp calculated upon an 
agreement to give a leaso for a term of two years at the monthly 
rent of Rs. 190, 

fr Under article 35 of schedule I to the Stamp Act “ lease ” 
includes u an agreement to let ” and an “ agreement to let ?? has to 
be stamped with the same duty as a lease. Under section 5 of 
the Stamp Act, an instrument comprising or relating to several 
distinct matters is chargeable with the aggregate amount of the 
duties with which separate instruments each comprising or relating 
to one of such matters would be chargeable under the Act ; and 
it is apparently under this section that the Collector has levied the 
additional stamp duty. It is clear that this section is inapplicable 
to the transaction and that the instrument in question relates 
<3ty$jT to ono matter and not to two distinct matters. The lessee 
agrees, among other things, to pay a monthly rent of Rs 190, 
for the premises in question for a period of three years in consid- 
$ the lessor demising the premises for a period of three 
years and also agreeing to renew the lease, at the option of the 
lessee, for a further term of one or two years. If the covenant to 
renew from the lease, there would be no consid- 

eration for the covenant to renew (per Manle, I., — Worftmffim 
v. Warrington covenant for renewal at the option 
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Eeferb , ce lessee is an ordinary covenant in a great many leases and for at 
vndeb | east j. w0 centuries, it has been held to he a covenant running with 
S T57 AOT ' the land (per Farwell, J., in Muller v. Trafford[ 1)). A mere 
agreement to lease is not a covenant which will run with tho 
land and will not hind a transferee for valuable consideration 
without notice of the agreement. The transaction or matter to 
which the instrument in question relates is single and indivisible 
and cannot he treated as relating to two distinct mat tors within 
the meaning of section 5 of the Stamp Act. The instrument 
contains only one contract, a demise ; the option of renewal of tho 
lease is ancillary to it and forms part of the consideration for 
entering into the lease. 

Worthington v. Warrington( 2) is a clear authority for hold- 
ing that the instrument in question is rightly stamped as a lease 
for a term of three years only. In that case, the loase was for a 
term of two years, at a rent of £50 a year, and the lessee also had 



the right of purchasing the p^emise^ at the determination of the 
lease or at any time during the term of the lease. It was held 
that a thirty-shilling stamp was sufficient and the contention that 
it required an additional thirty-shilling stamp for the agreement 
to sell the premises to the lessee at his option, was over-ruled, 
Creswell, I,, in over -ruling the contention observed as follows in 
the course of the argument : — “ This is not more than a covenant 
<c to renew, which is tisual in leases and which does not, on that 
ic account, require two stamps. The lease and the agreement to pur- 
chase are the consideration for the rent. If the lease v\ ere for- 
u teited, the right of purchase would be foifeited also.” Philhpn v, 
Phtllips{ 3) supports the same view. In that ease it was held that 
the agreement for a new lease which was contained in an instrument 
of surrender of a lease for lives was pari of the contract and that 
the reference to it in the deed of surrender was not a u matter or 
thing,” not “ incident to the sale and conveyance,*’ hut was 
necessarily connected with it. In Referred Case No. 1 of 1 876(4) 
on a reference by the Board of Revenue, it was held that a 
conveyance with the usual covenant for title, cannot he construed 
as constituting an indunnifcy bond, so as to render the doeuutaui 
liable to stamp duty as an indemnity bond in addition to the stamp 


(1) [1901] 1 Ch., 54 at p. 60. (3) 11 Aa, & 1., m $ 

(2) 17 L J., (C.P.), 117 at p* 119. (4) LLJR* 1 Mad., 13& 
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duty to which it is liable as a conveyance. It was there held that Reference 

UNDER 


an instrument can be regarded as falling under two distinct stamp Act, 
categories, each requiring a separate stamp, only where there is s * 
what is called a <c distinct consideration ” for each and not where 
there is a unity of consideration as in the present case. 


APPELLATE CIVIL. 


Before Mr, Justice Demon and Mr, Justice Bhashyam Ayyangar . 


ACHUTARAMARAJU and another (Plaintiff's 
Representatives), Appellaints, 


1901. 

August 8, 12 


SURRARAJIT and others (Defendants), Respondents.* 



Evidence Act-Act I of 1S72, 8 9 2— Evidence to lary written instrument— 
Execution of sale-d<ed — Subsequent redemption suit on footing that the sale 
was in fact a mortgage — Endence of subsequent conduct to shore collateral 
agreement ■ — Inadmissibility . 

On 23rd September 1876, defendant wiote to plaintiff, inviting plaintiff to 
cxecuto a sale-deed of ceitain land in fa’vourof defendant and piomismg that 
if plaintiff did so, defendant would discliaige plaintiff’s debts oat of the income 
to be deiived fiom the land, anl would, after the debts had been dischaiged, or 
befoie, if so requested, icstoie the land to plaintiff, upon pijment by plaintiff of a 
sum of money that bad bien advanced to him b\ deft ndant Hus document was 
not registered. On 29th September 1876 pi un tiff cveeuied a deed of sale of the 
land in <k fondant’s favour, which was unconditional m its terms, and which was 
duly registoicd. Plaintiff' subsequently brought a redemption suit against 
defendant on the deed of 29th September, and he contended that though that 
deed was, in its verms, an absolute conveyance, he was entitled to adduce evidence 
of the subsequent conduct of himself and defendant, to show that the tiansactioa 
was, in fact, not a sale but a moitgago : 

Held, that the evidence w*as not admissible. 

Baljdshen Has v. Leyge , (LR, 27 LA, 58; I.L.R , 22 All., 149), followed. 

AMur Rahman y. Ah Hafez, (I.L.R., 28 Calc., 256), and Mahomed Alt 
^ Hct0a r Ah, (I.L.R , 28 Calc , 289), dissented from. 

Plaint iff further contended that the contract was not contained in the deed 
of sale alone, but p&usfc be gathered from both of the documents referred to 
above : 


* Appeal No. 13 of 19C0 against the decree of 0. G. Kuppusami Ajjar, ( j 
Subordinate Judge of Cccanada, in Original Suit No. 38 of 189^. , » 1 * i f *$ 4j . 
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Achuta- Held, that the document of 23rd September being unregistered w as inadmissible 

RAMARAJtr m evidence as it purported to create or limit an interest m the immoveable 
property conveyed undei the deed of sale 

vjUskarajc Frana i AymeeY Lakshmi Aiwu*, (LR, 26 I V, 101, ILK, 22 Mad » 508} > 
followed 

Suit for redemption. The plaint was as follows — “The first 
defendant’s father was the son-m-law of tho plaintiff. The 
plaintiff borrowed a sum of Es. 1 ,500 from the first defondant’s 
father and executed a mortgage-deed at fust on the 16th Sep- 
tember 1876 Subsequently, within a few days, seeing that the 
plaintiff had some other debts to clear and that it would be diffioult 
for him to manage the whole estate himself and discharge the said 
debts, the first defendant’s father entered into an agreement, in 
the presence of arbitrators, that, should a no minal sale-deed he 
executed in his favour for the loan amount of Es 1,500, he 
would himself manage the pioperty, discharge the debt due to 
himselt as well as that due to others, by means of the income 
derivable therefrom, and restore the propeity to the plaintiff; and 
gave a letter also to that effect. The plaintiff believed the same 
and executed a sale-deed nominally in his favour on the 29th Sep- 
tember 1876, in respect of 165 acres 26 cents of land detailed 
m the schedule marked A, and filed herewith, with the view that 
the mortgage would not he effectual as such Ever since the 
dale of the said deed, the defendant’s father himself has been 
enjoying all the lands remaining in schedule A after excluding 
the lands of sohedule B The plaintiff has retained the lauds of 
schedule B in his own possession, and is eairying on cultivation 
himself m some of them, and he has disposed of some of them 
otherwise. When the plaintiff called upon the defendant’s 
father to render account to him and to deliver back the whole of 
the lands and the mesne profits due to him, stating that Lb debt, 
would have been discharged a long time ago, the defendant's father ’ 

, 1 8tat f d final b on the 12til August 1897, that the profits of the 
lands until five years prior thereto had been spent in discharging 
the debts, &o, and entered into an agreement in the presence of 
respectable men, that he would render account for the receipts 
disbursement relating to the profits of the last five years wi 
week and deliver back the lands and tfie profits due to hiim „uu 
W, a writfcen document, also, in favour of the La^S 
But, the first defendant’s father 
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a short time after his entering into the agreement m the said achuta- 
manner, the plaintiff called upon the first defendant to deliver RAM £ KAJT7 
possession of the lands, &c., bnt without doing so, the first Subbaraju 
defendant opposed even the plaintiff’s right itself. The whole 
debt duo to the first defendant’s father having been discharged, 
much profit is due to the plaintiff from the first defendant The 
first defendant should be made to account and the said amount 
be determined The said amount is estimated and fixed at 
Rs. 3,600 ” 

Plaintiff claimed an account, and delivery to him of the mort- 
gaged property on payment hy him of whatever might be found 
to he due Defendants Nos 2 to 12 were impleaded as raiyats 
cultivating the lands. 

First defendant denied the mortgage, and said that plaintiff 
had sold the land to his father and had been paid the price ; he 
said the sale was not a nominal one, and denied that an account 
had been promised to plaintiff He contended that plaintiff was 
not entitled to the land or to an account, or to maintain the suit. 

The first issue was — c< Whether the property in question was 
mortgaged or sold to fiist defendant’s father.” The deed of sale 
executed by plaintiff m favour of first defendant’s father, hearing 
date 29th beptember 1876, was filed as exhibit L It began with 
the words “ Deed oi sale executed, &c ” and continued “ Particulars 
of land sold to you out of the jirayati which is my self-acquisition, 
which is in my possession and enjoyment and which is situate 
in,” &c After setting out the survey numbers it concluded as 
follows * — u Land . . measuring one hundred and sixty- 

five acres and twenty-six cents has been this day sold to you for 
Rs. 1,500 and the purchase money has been just now received from 
you in cash. So }ou shall enjoy the said lands from the next 
Iswara year (1877 to 1878) forward according to your pleasure, 
yourself paying the sirkar taxes payable on the said lands, having 

powers of gift and sale and enjoying happily If any disputes 
'^11^ gnatis and neighbours concerning this should arise, 

I shall remove the same and see that the sale holds good to you 
without any obstacle. To this effect is this sale-deed of jirayati 
land executed my consent ” 

Exhibit M was a document purporting to be signed by first 
defendant’s f athel anl addressed to plaintiff, bearing date 23rd , 

September 1876, in which it was stated : — u Afterwards r you have J i 4 | 
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Achuta- executed a registered eowle in my favour on the 14th instant for 
ramabaju j an( j s belonging to you for Rs. 1,500. From that itself, the 
Subbaraju. gaid document is no bar should your creditors mean to put up 
these lands to auction. Moreover if you should take up this affair 
upon yourself, it will make you unable to discharge the debts and 
tend also to their enhancement. Under the present circumstances, 
seeing that I am your heir (close relative), if you should execute a 
sale-deed in my favour for that very amount, I shall discharge 
your debts by means of a portion of the profits that are realized 
from those lands and deliver to you those documents ; and I 
shall also give to yourself the remaining profit. I shall restore 
your lands and your documents to you, immediately on your 
paying me my principal and interest, either when your debts 
are completely discharged or when yon demand the same. Till 
then, you should regard this letter itself as a Idocument for the 
same.” 

Exhibit M had not been registered, and the Subordinate Judge 
found that it was a forgery. He held on the evidence that the 
property had been sold to first defendant’s father, and dismissed 
the suit. 

Plaintiff’s legal representatives preferred this appeal. 

Seshagiri Aj/your and Sundamnana Rao for appellants. — 
Though exhibit L purports to be a deed of absolute sale, plain- 
tiff contends that the transaction was, in fact, one of mortgage, 
and it is submitted that evidence is admissible to show it, under 
section 92 of the Evidence Act, proviso 1, on the ground 
that the execution of exhibit L was procured by a fraudulent 
representation : and that no consideration passed. That 
being so, the earlier document exhibit M is the operative docu- 
ment which hinds the parties. If exhibit M is not regarded 
as a genuine document, our contention is that the subsequent 
conduct of the parties may be proved and considered as being 
evidence of an oral agreement collateral to the written instru- 
ment ; that is, that the written instrument does not contain the 
entire terms of the contract. The decision of the Judicial Com- 
mittee in Balldshen Das v. Legge( I) has been explained in 
Khankar Abilur Rahman v. AM Hafez{2). That decision must 
not he construed as a mere paraphrase of paragraph 6 of section 
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92 of the 'Evidence Act. It means more. It means that evidence achtita- 
may be given of circumstances connected with the document, BAMA ® AJD 
even though those circumstances may have come into existence Subbaeaju. 
afterwards. [Biiashyam Ayyangar, J.— The Judicial Com- 
mittee has laid down that decisions of the Court of Chancery 
which are due to the strong leaning of Courts of Equity 
in favour of the right of redemption should not be applied 
to eases governed by the Indian Evidence Act, section 92, 
of which is one of general application— applicable just as 
much to mortgages as to promissory notes.] The words 
“surrounding circumstances” have a wider meaning than the 
words “ existing facts.” So, evidence may bo given of subsequent 
conduct to prove the existence of a collateral oral agreement. 

Tho Full Bench ruling in Preonath Shaha v. Madhu Sudan 
Bhuiyail) was passed before the Privy Council case. In Kader 
Motion v Nepemi{2), also a Privy Council decision, evidence 
was gone into to show that what purported to be a sale was 
in reality a mortgage and could be redeemed. [Bhashxam 
Ayyanga n, J. — There may have been some ambiguity ; and 
there was no formal document such as a sale-deed in that case.] 

The petition, printed at page 893, is unambiguous; it was 
construed as a deed of sale, and evidence of the conduct of the 
parties was admitted. As a result of the decisions in Balhishen 
Das v. Lcgge{ 3) ; Ehanhir Abdur Rahman v. All Hafezi 4) ; 

Mahomed All Ho&stmv. Eazar Ah{o ) ; D reonath Shaha v. Madhu 
Sudan Bhua//t(l) ; Rnkken v. Alagappudagan{Q)\ it is submitted 
that oial evidence is admissible to prove that a document which 
purports to he a sale-deed is in fact a mortgage, even though 
the document may be unambiguous. The Judicial Committee 
have held in Sah Lai Chand v. Iudarjtf{7) that oral evidence 
may be adduced to contradict a recital m a document, to the 
effect that money forming the consideration for it has been paid. 
[Bhashyam Ayyangar, J.— A distinction is drawn between 
proving an alleged term of a contract and showing that an admission 
or recital of a fact is wrong. In that case the terms of the contract 


(1) I.L.R, 25 Calc , 603. (2) L R„ 21 LA., 96 ; I.L R, 21 Calc., 882J 

(3) L.R., 27 X.A., 58 ; LL.R, 22 All., 149. (4) I.L.R, 28 Calc, 256, 

(5) 1J..R-, 28 Calc, 289. (6) I.L R., 16 Mad., 80, 

(7) LA, 27 IX, 93 ; I.L.R., 22 All, 370. » 1 ’< h* . *' A j 
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Aohuta- are not contradicted ; but merely the recital That is not a 

BAMAttAJTT va ^ a ^ on 0 £ t erms 0 f the contract ] Lord Dwey states the 

Subbaraju. two cases in which evidence of conduct is admissible, namely, to 
show the terms of a lost document, or of an ancient document. 
See North Eastern Batin ay v Lord Hastvigs (\ ) But under 
the Indian Law of Evidence that statement cannot be exhaustive. 
[Bhashyam Ayyangab, .1 — Assuming exhibit M to be genuine, 
and that it contains part of the contract, how is it admissible, 
it n6t being registered ? Does it not limit or extinguish a right 
by converting the transaction referred to in exhibit L from a 
sale into a mortgage?] In Patel Banehod v. Bhikabhai(2) a 
subsequent document was admitted [Bhashyam Av yakgah, ,T — 
The prior document was a mortgage and the operation of the 
mortgage was not affected by the subsequent document.] 

V. Knshnasami Ayyar and V. Bamesam , for respondents, 
were not called upon : but mentioned Mayamh C/ietti v. Oliver{Z ) ; 
and Rahman v Elahi Bahsli{ 4) to the Court. 

J ud gment —The appellant brings this suit to redeem the plaint 
lands on the footing that they were really mortgaged to the first 
respondent’s father, though there was what purported to be 
an absolute conveyance of the lands to the respondent under 
exhibit L, and it is contended that though exhibit L is, on the 
face ol it, an absolute conveyance it was really agreed between 
the parties at the time of the transaction that the respondent’s 
father should hold the lands conveyed as a usufructuary mortgagee, 
and that the profits of the land should be applied to the dis- 
charge of the mortgage money and other debts due by the 
plaintiff to strangers The Subordinate Judge dismissed the suit 
on the ground that the evidence in the case established that 
the transaction was really a sale, not a mortgage as contended by 
the plaintiff. J 

Plaintiff appeals 

i < ' ' kto merits of the appeal we required the 

1 v '” Sri 1 firvr 14 was open to km ’ in tte fa ° e 

}*L S 22? 1 / t f ldm ° 6 Act ’ t0 add ^ evidence to 

V ooatesdicb the, terms of the contract of sale, as clearly mlt 

gP ^^usly set forth in exhibit L He relied principally on ^ 

'wfji iii. I S iff S 2 f °, a , ‘ (2) I L B , 21 Bom , J 
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the decisions in Khankar Abdul Rahman v, Alt Hafez[ 1) and a.ch cta- 
Mahomed Ah Hossem v. Nam Al\ 2), contending that evidence of EAMAIUJD 
the oonduet of the parties subsequent to the date of the sale was Subbarajv. 
admissible to establish that an absolute conveyance was intended 
to operate only as a mortgage. 

With great respect foi the learned i udges who took part in 
those decisions wo are unable to concur either with the conclusion 
arrived at or with the reasoning on which it rests. Evidence of 
such conduct could be relevant only on the ground that the 
conduct leads to the infeionee that there was a contempoianeous 
oral agreement or statement between the parties that the absolute 
sale-deed was to opeiate only as a mortgage and not as a sale ; — 
but section 92 of the Evidence Act enacts that no evidence of any 
oral agreement or statement shall be admitted as between the 
parties or their repiesentatnes for the purpose of contradicting, 
varying, adding to. or subtracting from, the terms of any contract, 
grant or disposition of property which has been reduced to writmg, 
and no exception is made in any of the provisos to section 92, or 
elsewhere in the Act, in favour of evidence which consists of the 
acts and conduct of pirties from which an inference might be 
drawn that there was such an oral agreement to vary the terms of 
the contract or grani The question before us is really concluded 
by tbe recent decision of the Privy Council in Balki&hen Das v. 

Legge{ 3) : — 11 Their Lordships do not think that oral evidence 
“ of intention was admissible for the purpose of construing the 
“ deeds or aseertainipg the intention of the parties, Ey section 
“ 92 of the Indian Evidence Act (Act I of 1872) no evidence of 
“any oral agreement or statement can be admitted as between 
“ the parties to any such instrument or their representatives in « 

“ interest for the purpose of contradicting, varying, or adding to, 

“ or substraoting from, its terms, subject to the exceptions contained 
“ in the several provisos. It was conceded that this case could not 
“ be brought within any of them. The eases xn tbe English Court ' 

“ of Chancery which were referred to by the learned Judges in > 

“ the High Court have not, in the opinion of their Lordships, any 
u application to the law of India as laid down in the Acts of the* j L 
“ Indian Legislature. The ease must therefore be decided on a . 


I,L », 28 Calc, 256. (2) I L R , 28 Cal&, 2S9, 

’ ‘ ,j @) L.B-> 27 IA , 58 3 LL.H , 22 AtWa*®# 1 
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u consideration of the contents of the docnments themselves with 
44 such extrinsic evidence of surrounding circumstances as may be 
Suhbaraju. a re q U i re( j to show in what manner the language of the document 
u is related to existing facts/’ 

After this clear statement of the law by the highest judicial 
tribunal it is unnecessary for us to consider the decisions of the 
Court of Chancery and the decisions of this and of other High 
Courts in India based chiefly on the decisions of the Court of 
Chancery* 

In this connection we may also draw attention to the distinc- 
tion which is drawn by the same tribunal between the admissibility 
of evidence to show that a recital of a f ict in a contract or grant 
is erroneous, and evidence to vary the terms of a contract or grant 
{Sah Lai Ghand v. Indarjit( 1)). and also to the decision in the 
House of Lords in North Eastern Railway v. Lord ffasthiys( 2) m 
which it was held that when the words of a deed were plain and 
nn ambiguous, the fact that the parties understood it otherwise and 
acted on such understanding for a period of more than forty years, 
could not affect the construction of the instrument, and the effect 
to be given to it. 

It was also contended for th* appellant that the terms of the 
grant were not contained in exhibit L alone, but partly in that 
document and partly in exhibit M, of a different date, and that the 
two must be read together as the written record of the transaction* 
The Court below found exhibit M to be a forgery, but assuming 
it to be genuine, and assuming also that the transaction was 
partly recorded in exhibit M, we are clearly of opinion that 
exhibit M is inadmissible in evidence and cannot affect the 
property because it has not been registered, though its registration 
is compulsory inasmuch as, on the face of it, it purports to create 
or limit an interest in the immoveable property conveyed under 
exhibit L ( vide Pranal An nee v. Lalshmi Annee{ 8)). 

In the result we dismiss the appeal with the costs of the first 
respondent. 


(1) L*R., 27 I. A., 93 5 I.L.R , 22 AIL, 370. (2) [1900] A.C*, 260* 

(3) L.R., 26 I.A*, 101 at p. 106 ; I.L.R., 22 Mad,, 508. 
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APPELLATE CRIMINAL. 

Before Mr . Justice Davies and Mr. Justice Moore . 

THE MUNICIPAL COMMISSIONERS EOR THE CITY OP 
MADRAS (Complainants), Petitionees, 


MAJOR BELL (Defendant), CouNrEB-PETinoNEE.* 

Cnminal Procedure Code — Act V of 189?, s, 197 — Necessity for sanction to 
prow ute public tenant— Case? in uhich Ihe fact that accused a public 
aeri'ant is a nece^saiy element in the of! e nee— City of Madras Municipal 
Act (Mwhcs) — Act I oj 3881, 6 341. 

L rider secti n 311 of the City of Madras Municipal Act, any person bringing 
or causing to be brought timber within the City of Madras without a license, 

- obtained on payment of a fee, is liable to a fine. The Superintendent of the 
Gun Carriage Fuctoiy m Madias, who is an olhcei holding a commission in 
the Royal Artilleu, brought or caused to be brought timber within the aforesaid 
limits without license. On a complaint being lodged against him under the 
section, it was contended that he was a pnbltc servant within the meaning of 
section 197 of the Code of Criminal Proceduie and that the Court could not 
take cognizance of the offence inasmuch as the sanction referred to in section 
197 had not been obtained : 

Held, that sanction was not necessary, as the offence charged was not one 
which could be committed only by a public servant, nor did it involve as one of 
it** elements that it had been committed by a public servant. 

Nando Lai B>sal v. Mitter , (I.L R., 26 Calc., 852), followed. 

Complaint preferred by the Municipal Commissioners for the 
City of Madras against Major C. T. Bell, R.A., under section 
811 t of the City of Madras Municipal Act, for having brought 
timber into tlie City of Madras without payment of import 

# Criminal [Revision Case No 74 of 1901, under sections 435 and 439 of 
the Criminal Procedure Code, praying the High Court to revise tho order of 
J. Meredith, thief Presidency Magistrate, Egmore, Madias, on Application 
No. 1139 A of 1901, dated 9th February 1901. 

f Section 341 of the City of Madras Municipal Act (I of 1884) enacts as 
follows : — “ No timber or firewood shall be brought within the City, without 
a license specifying the place and conditions of storing, to be issued by the 
President under the bye-laws, on payment of a fee which shall not exceed the 
following rates ; timber, Rs. 5 per ton; firewood, 6 annas per ton Whoever 
without such license, or after such license has been suspended or cancelled, 
brings or causes to be brought within the City any timber or firewood, shall 

be liable to a* fine not exceeding one hundred rupees. When any timber or 

firewood* in respect Of which a license fee has been paid under this section, is 
h&podsed beyond the limits bf the City, nine-tenths of the fee levied thereon 
£ c # i * i id i*H Mil frlli 

1 JJ I t <4 ( ) ill f # W/2 WlL 
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license fees due thereon Sanotion for the prosecution had not 
been obtained, and it was contended that it was not necessary, A 
previous complaint had been preferred of a similar nature, against 
the same defendant, who had, however, been then charged as 
Superintendent of the Grun Carnage Factory. The present com- 
plaint set out the name and private address of the defendant, 
and made no mention of his official position as Superintendent of 
the Ghm Carriage Factory The previous summons had been 
dismissed 

The Chief Presidency Magistrate made the following Order 
“ This is an application by the municipality charging Major 
Bell, Superintendent of the Gun Carnage Factoiy, with having, 
on various specified dates, brought into Madras City, certain 
quantities of timber without obtaining a license on payment of 
the fees due thereon, and without payment of the licensing fees, 
as required by section 341 of the City of Madras Municipal Aot 
I of 1884, thereby committing an offence punishable under the 
section quoted 

“The application is substantially the same as that made befoie 
me in November last It has been amended by inseiting the 
name of Major Boll as the accused in place of the Superintendent, 
Gun Carriage Factory. I am therefore in effect aslud to revise 
my own order This I cannot do. Viewing that decision, for 
which no reasons were assigned m the light of the arguments 
now put forward, I make the following lomarks — 

“ In presenting the present application, counsel for the 
municipality referred to section 1 (2) of the Criminal Procedure 
Code and urged that in the absence of a special proviso, section 107 
of the Code could not be applied to the detriment of his client 
The latter section requires a mere formality to be observed before 
cognizance can be taken of the offence ; this cannot, I think, he 
said to “ affect,” in the sense in which the word is used in 
section 1 (2), the Local Act in question 

i* was also argued that sanction under section 1U 7 was 

The learned counsel quoted Nando Lai Basak v. 
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o fiances, when they are committed by a Judge or public servant in Ts* 

, . . . . Mdniupai, 

their capacities as such, Commib- 

“ Had Jlujor Bell of his own initiative caused any steps to 
bo taken, which would rendei him liable to pains and penalties Cot on 
under the Munici pal Act, the ruling relied on might possibly apply. A “ BA 

“ In this instance the act committed was not a personal one, 

Major Bell was diiectei by Government, as he informed the 
Court, to do that for which the municipality now seek to prosecute 
him for doing. 

“ The Secretary of State is responsible for tho acts of public 
servants done within the scope of their authority. If proceedings 
can be instituted against Major Bell, which I doubt, the offence 
herein alleged against him appears to me essentially one requiring 
the sanction of Government under section 197 of the Code before 
cognizance can be taken of it. The application is refused.” 

° Against that order the Municipal Commissioners preferred this 

® T A ff il /"'I „ J ^ 
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t Section 466 of Act X of 1872 (Cnmmal Procedure CvW 
lows ; “ A complaint of an offence committed bv a public serr- l * 

“ anoh public servant, of which any Judge or any nubl 1 1 ‘ C 

from b?s office without the sanction of the Goi ernment , mnt nni rem 

except with the sanction or undei t'-o direction of the r f " r V ° S 
some officer empowered by the r noal n ^ocal Governmeni 

Wh-*i..l n «„ h p„. rato tt , XJvXXmX 
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[Davies, J. — At the date of that decision, the word “offence” 
was defined as applying only to offences under the Indian Penal 
Code, bnt now the definition includes an offonco under any law ] 
The enlargement of the definition does no* lesson the authority 
of Reg y. Ranh am Keshav( 1), because the Cxlc oi Criminal 
Procedure then in force covered all offences in the Indiiri p on al 
Code, under which the chaige was laid. [Moore, J , inquired 
whether it must be taken that whatever the deloudant had done, 
had been done by him in bis capacity of Snpeiiutendent to tho 
Grun Carriage Factoiy ] The timber was consigned to tho Gun 
Carriage Factory. The decision in Reg y. Pat shram Kesluw{ I) 
was approved by Wost and Pmhey, JJ , in Impci atri.c v Lahsha an 
Sakharam(2) and the Bombay cases have been approved by 
Prinsep and Hill, JJ., in Nando Lai Basal v. Mithr(Z) Tho 
judgment of Parker, J., sitting as a singlo Judge, in In re Gulam 
Muhammad. Sharif- ud- liaulah (4) is really not applicable, as it was 
decided on section 197 * of the Code of 1882 The ea. Host so. tiou 
relating to sanction is section 167 of tho Cole of 1801, (Aft XXY 
of 1861), and is practically similar in effect to section 197 of Act V 
of 1898 ; and Reg v. Parshram Keshav{ 1) was decided on section 1G7 
of Act of 1861. Section 466 f of the Code of 1872, (Act X of 


$ ? T E ; m * ° E > p '• 01 (3) I LR, 26 Calc , 852. 

(-) I L H , w Bom , 481 at p 485. (4) I L E , 9 Had , 439 

* Section 197 of Act X of 1882 (Cnmmal Proceduic Code! PIlW . . , 
lows -“When any Judge, oi any public seiv ,nt not mmoieable fT . “1° 
Without the sanction of the Government of India or the Lac ,1 C m ° ffiC ° 

cognizance of such offence, except with the piey.ous sanction of the f'nl 
having power to oidei his* removal, or of some o A , Government 

by swh Government, or of some ZZZTZLT W TV" 

or public seirant u subordmate, ml whose power to c no sucH s „ ‘t > K ° 
been limited by such Government. Such Govern nent Lv T" ^ 
person by whom, and the manner in which the nrow i Z detw,mm ‘ tho 

public servant is to be conducted, and may spec. ty ? the Conit iff ^ W 

trial is to be held ” * P J ° 0Qlfc hofoi© which the 
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1872), contains the words “in his capacity as such public servant,” 
which aro not unlike those used by l'arkor, T , in In re Gillum 
Muhammad Sha>if-ud-Daulah(l), namely, “in his official capa- 
city.” The word “ capacity ” is now omitted, and the only 
question is whether the defendant is charged “as such public 
servant” The reasoning in In re Gulam Muhammad Shanf-ud- 
Danlih(\) might be good as based on the former Code, but cannot 
govorn a caso to be decided under the present Code. The sixth 
form of indictment in Mayne’s ‘ Criminal Law ’ supports my 
contention It contains the phrase “ being a police peon and as 
suoh a public servant.” No doubt sanction would be necessary 
for a charge brought in tha 1 - form. Hero tho defendant is not 
charged as a public servant, and section 197 has no application 
at this stage of the case. Section 197 might easily have included 
the words used in the Police Act of 1861, section 43, i e., “in 
such capacity:” or those used in Act NVIII of 1850, i e , 
“in bis judicial capacity” Those Acts were both enacted at 
about the time when tho section lelating to sanction was first 
introduced into the Criminal Pioeeduie Code. It is submitted, 
therefore, that if tho defendant is not charged as a public servant 
the Magistrate is bound to take cognizance of the offence, and it 
is immaterial if it is disclosed that he is a public servant. The 
offence under section 341 of the City of Madras Municipal Act 
may be committed by any one, whether public servant or not, 
whereas an offence in chapter IN of the Code of Criminal 
Procedure can only be committed by a public servant who is really 
acting in that capacity. Here it may be the duty ot tho defendant 
to remove timber, but the offence consists, — not in removing it, 
but in removing it without obtaining tho necessary license. It is 
also submitted that sootii n 197 has no application to a prosecution 
under the Madras Municipal Act, tins being a “ special or local 
law,” within the meaning of section I of tho Codo of Criminal 
Procedure, and only some of tho provisions of tho Code of Criminal 
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fit to limit or reserve No such Julge or publio seivant shall be prosecuted for 
any act purporting to be done by him m the disc 1 aige o£ his duty, unless with 
the sanction of Government. Tho sanction must be given before the commence- 
ment of the proceedings The Local Government may limit the person by } 
whom, and the manner m which, the prosecution is to be conducted, and may 
specify th© Court before which the trial is to be held/’ / ^ 

(1) 1X3* 9 Mad., 439. „ m 
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The Prooodare are made applicable by the City of Madras Municipal 
Mchicipai, * . r 

COMMIS- 

fob^the The ^ v °cate- G eneral (lion. Mr. J. P. Wollu ), for the 

Oitt of defendant.— Section 5 (2) of the Code of Criminal Procedure 
a). applies the whole Code to “ all offences undor any other law,” 
and provides that such offences shall be “ investigated .... 
and otherwise dealt with,” and so section 1D7 is applicable 
to this case and sanction is necessary. This is an “offence” 
within the meaning of section 4 (o) of the Code of Criminal 
Procedure and there is nothing in section 197 to show that its 
operation should be limited, while the definition of an " offence ” 
in section 4 [o\ as including “ any act or omission made punish- 
able by any law for the time being in force,” must he taken to 
include “any offence,” and there is no authority for dividing 
offences into categories, and holding that the Code applies to some 
and not to others. There is no real conflict between section 4 and 
section 5 of the Code of Criminal Procedure. The Code relates 
entirely to procedure, and the proviso in the second paragraph of 
section 1 must be construed as relating only to any special or local 
law relating to procedure, if there is one, and if there is not the 
Code of Criminal Procedure is applicable. The City of Madras 
Municipal Act contains no provisions relating to procedure, and 
so the procedure to he followed in charges under it must be taken 
from the Code of Criminal Procedure. Where there is an absence 
o authority the sections of the Code must he construed on their 

Se ° ti0n 197 USeS the P hrase “ an y offence ” and 
should be read with section 4 ( o ). 

Mr. K. Brown , in reply. 

The Court delivered the following judgments 

Moobe, J.— The Municipal Commissioners for the City of 
Madras made a complaint before the Chief Presidency Magistrate 
against Major Bell, the Superintendent of the Gun Carriage, 

SS; Ssr hc r’ on oertai * — **** sc 

wr tten complaint, brought or caused to he brought from the Salt 
Cotaurs Station of the Madras Railway Company tithinthe Sty of 

^ T K ’ 8 “'*‘* $**?> ft* «mptaint « tt, 


i i 


YOL XXV.] 


MADRAS SERIES 


that "before cognizance could be taken of the offence with which 
Major Bell was charged, the sanction of Government should he 
obtained under section 197 of tho Criminal Procedure Code. This 
is an application put in on behalf of the Municipal Commissioners 
praying the High Court to revise the proceedings of the Chief 
Presidency Magistrate, and direct him to proceed with an enquiry 
into the complaint preferred to him. 

The question for c msideration is whether Major Bell, the 
Superintendent of the Gun Carriage Factory, is accused of having 
committed the offence laid to his charge as such Superintendent. 
A number of decisions of the various High Courts have been 
referred to at the hearing of this matter, but owing to the manner 
m which the section of the Criminal Procedure Code now under 
consideration has been altered from time to time from 1 861 to 1898, 
theso decisions do not go far to help us in interpieiing the section 
as it now stands. For example, section 167 of the first Criminal 
Procedure Code (Act XXV of 1861) related to charges of offences 
punishable under the Indian Penal Code only and the Circular of 
the Calcutta High Court issued in 1861 and the dieision of the 
Bombay High Court in Reg v. Farskram Keshav(l ), must he 
read in the light of that fact. If section 197 of the present 
Criminal Procedure Code referred to cases under the Penal Code 
only there can be no question that it must be decided that no 
sanction is necessary for Major Bell's prosecution. In section 4 (o), 
however, of the Criminal Procedure Code now in force “ offence ” 
is defined as meaning “ any act or omission made punishable by 
any law for the time being in force.’ 1 > 

Further, section 466 of the Criminal Procedure Code of 1872 
(Act No. X) which corresponds with section 167 of the Act of 
1861, provides that no complaint of an offence committed by a 
public servant in his capacity as such servant should be entertained 
without sanction, and there is also in this section the following 
most important paragraph, “ No such Judge or publio servant shall 
be prqsecujed for any act purporting to he done by him in the, 
discharge of his duty unless with the sanction of Government.’’ 
If this paragraph were to be found in the present Criminal 
Procedure Code I can ‘entertain no doubt that we should be 
* obliged to hold that' ^aj or Bell could f not be 
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without sanction. The unreported case of Stecmanto C/iatterjee 
decided in 1881 and alluded to (tide page 800) in the judgment 
in Nando Lai Basak v. lhtter(\) was decided under this section 
and it was there held by Mr. Justice Pontifcx that, by \iitue of 
the paragraph now under consideration, sanction was necessary in 
the case of the public servant whom it was then proposed to 
prosecute. Mr Justice Field, however, expressed the opinion 
that the first paragraph of section 466 was intended to apply to 
those cases in which the offence charged is an offence which can 
be committed by a public servant only, cases, that is, in which 
being a public servant is a necessary element in the offence. Tins 
expression of opinion is of importance in view of the fact that the 
first paragraph of section 197 of the Criminal Procedure Code of 
1898 differs but little from the first paragraph of section 460 of 
the Act of 1872, and that the second paragraph of this latter 
section has not been reproduced in either the Criminal Procedure 
Code of 1882 or that of 1898. 

There is one slight alteration in the first paragraph of section 
197, as found m the Acts of 1882 and 1898. as compared with the 
corresponding section (463') in the Act of 1872, to which consider- 
able importance has been attached at the hearing of this petition. 
This is as follows:— In the older Act the section opens, “A 
complaint of an offence committed by a public servant in his 
capacity as such public servant, Ac ” While in the two later Acta 
the “words in his capacity as such public servant” have been 
omitted. It does not appear to me that much importance can 
be attached to this alteration. I cannot see any real distinction 
between an offence committed by a public servant in his capacity 
as such public servant, of which a public servant is accust d as 
such public servant (section 466 of Act X of 1872) and “ an offence 
of which a public servant is accused as such public servant ” (nde 
sec ion 197 of the Criminal Procedure Code of 1898) The 
wording of the revised paragraph haa boon mode simpler and h» 
™ P Ie ™“V. >”* to meaning, I thini, 

On the other hand, great importance mnst, in my ooinion ba 
attached to the exclusion from the Act. of 1882 and 1898 of ’the 
paragraph m the Act of 1812 proriding that no pubhc^ £ 
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b© prosecuted for any act purporting to b© done by bim in the 
discharge of his duty unless with the sanction of Government. I 
agreo with Mr. Justice Field in the interpretation that I have 
already quoted put by him on the section as it stands after the 
omission of this paragraph, an interpretation which has been 
followed by the Calcutta High Court in a recent case where the 
learned J udges, after reviewing all the decisions hold that ic the 
language of the section — 4 is accused as such Judge * — must involve, 
as one of its elements, that it was committed by a person filling that 
character.’* Accepting as correct the interpretation put in these 
two decisions on this section by the Calcutta High Court it follows 
that the sanction of Government was not necessary in the present 
ease. It cannot he held that the offence of bringing wood into the 
City of Madras without a license is one which could be committed 
by a public servant only or that such an offence involves as one 
of its elements that it was committed by (e g.) the Superintendent 
of tho Gun Carriage Factory. It would, in my opinion, be 
unreasonable to assume that the most impoitant paragraph to 
which I have already alluded, protecting public servants not 
removeable from office except by Government from prosecution 
without sanction for all acts done by them in the discharge of 
their duty, was not dropped out of the Code of Criminal Procedure 
deliberately and for some cogent reason. Such reason was, I think 
it may be fairly presumed, a consideration of the grave inconve- 
niences which would result if it were to be held that all public 
servants who are not removeable from office without the sanction 
of the Government of India or the Local Government were to be 
exempted from criminal liability for all acts amounting to offences 
done by them while acting in their official capacity unless 
sanction could be obtained for their prosecution under section 197 
of the Criminal Procedure Code (vide Nando Lai Basalt v. Mitter(]))< 

I am, for the foregoing reasons, of opinion that in the present 
case sanction was not necessary and that the Chief Presidency 
Magistrate should therefore be directed to take the complaint 
against Major Bell on his file and dispose of it according to law. 

Davies, J. — I concur. 

Mr. Boughs Grant — Attorney for the petitioners. 

Mr. E . Barclay — Attorney for the counter-petitioner. 
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(1) I.L.E , 26 Cato , 852 at p. 862. 
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Before Mr. Justice Davies and Mr Justice Mooi e. 

DEFERENCE UNDER COURT FEES ACT, 1870, 

Section 5 * 

Court Fees Act AU VII ofl&7Q,ss 4, 16- Stamp) duty on memorandum of 
objections —When payable 

Stamp duty on a memorandum of ob,ect.o> s filed by a respondent in an 
appeal, trader section 561 of the Code of Cml Procedme, need not, under seotl « 
36 of the Court Fees Act, be paid till tlie time of hearing 

Reference under section 5 of the Court Fees Act (VIE of 1870). 
1 he question was whether, by reason of sections 16, 25 and 00 and 
the schedules of the Couit Fees Act, a respondent who wishes to 
take objection to a decree at the hearing of an appeal, and files a 
mem oi and um of objection, as provided by section 661 of the Code 
of Civil Procedure, is liable to pay stamp duty on the memorandum 

hearing * " ^ " "* 7 * lien ttc a ^ eal comcs 011 

Sandai a Ayym for respondent m the second appeal — The only 
quests whether a memorandum of objections should be stamped 

raise the^T' 0 b ° 1Bg ^ ° r whetlier tlie P art J who wishes to 

«- J s %r. 
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stamp duty was paid The sections of the Couit Fees Act wdiich 
forbid the filing or exhibition or the reception or furnishing of an 
unstamped document aro sections 4 and 6, the former of which 
applies to the High Courts in theii extiaordmary jurisdiction, and 
the latter to the mufassal Courts or to public offices. These 
sections apply to the documents specified m schedules I and II 
of the Act. But a memorandum of objections is not specified 
in schedule I or schedule II, and it would appear, therefore, to 
be unnecessaiy to stamp the memorandum at the time when it is 
filed. Tho valuation of the memorandum of objections is not to 
be made by the application of the rules of calculation set forth in 
article 1 of schedule I The principle of valuation is given in 
section 16 of the Conrt Fees Act The stamp-duty for the memo- 
randum of objections is not calculated on its valuation according 
to article 1, but is the difference between what the stamp-duty 
on the memorandum of appeal would be, if the memorandum had 
comprised the portion of the decis’on objected to and the stamp- 
duty that has been paid on the memorandum of appeal. Section 
561 of the Civ il Procedure Code does not provide that section 541 
applies to a memorandum of objections for all purposes, hut 
specifically limits the applicability of section 541 by providing “so 
far as they relate to form and contents of the memorandum of 
appeal. The question of the memorandum of objections being 
stamped at the time of filing is not one relating to the form and 
.tents of the memorandum of appeal, provided for by section 
41 of the Code, hut is dealt with in the Court Fees Act. Section 
28 of the Court Fees Act provides that no document which ought 
to hear a stamp under that Act shall he of any validity unless and 
until it is properly stamped. But a memorandum of objections 
does not iequne a stamp under section 16. Section 30, which 
refers to cancellation of stamps applies only to documents which 
require to ho stamped. [Refeience was also made to Gtrija* 
mmd Dalla Jha v. Satlajcmund Dafta, Jha( 1) ; Fagan v. C bunder 
Kant ianerjee( 2); Luleet Smgh v, Mi) za Ah Reza(S ) ; Sharoda 
Soonduree Debee v. Gobmcl Monee{ 4) ; and Babaji Hari v. Rctjarmn 
5)] The practice in Bombay seoms to he that the stamp* 
duty in respect of a memorandum of objections is payable aft 


Heferenc* 

UNDER 

Court Fees 
Act, s. 6. 





(1) I b 23 Calc , 645 at pp 650, 659 
(8) 8 WE, (CB), 322 ^ 

( 5 ) IbU^l 


( 2 ) 

(*) HlimM 
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Di,DEit tIie tlme of tearing — utk Fatma Begum v. Mir Zulfilaiahlhan(l') 
ZZT ieferred to in l )a ge 8 of Desai’s Court Fees Act, “ The objection 
wili not be beard until the fee in respect of them is pair!, and the 
plaintiff must be ready to pay it at the heaiing of the appeal ” 
The decision in Mi ay ana v KrMma{2) geems to show that the 
stamp-duty can be paid at the bearing. 

T V. Vatdyanatha Ayyar , for the appellant in the second 
appeal. 

Judgment We are clearly of opinion that, under section 10 
of the Court Fees Act, the stamp-duty on objections made under 
section 561 of the Code of Civil Procedure need not be paid till 
bo time of bearing. These objections, as seotion 501 of the Codo 
o Civil Procedure now stands, have to be made by means of a 
document which has to be filed within one month after service of 
notice of the appeal, that is, on a date which is generally long prior 
the date of hearing. The question that arises is whether that 
document is chargeable with Court fees at the time it is filed. It 

“ Clear that ’ ; u der motion 4 of the Court Fees Act, it is not so 
chargeable unless it is a document of any of the kinds specified in 
the first or second schedule annexed to the Act A memorandum 
of objections is not a document so specified in those schedules. 
Such being the case wo must hold that no fee is leviable on a 
memorandum of objections until the time of hearing, and -it is 
then leviable under the special provision in section 16 of the Court 
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introduced as paitners into the partnership The four surviving partners coufci- Ahinsa BibI 
nued to cany on the business In 1891, 0 (one of them) died Xo accounts 

«B D XI* JCj 

wero taken, nor weie the hens of C introduced as paitneis into the partnership Kader 

The threo smvivmg pai tncrs continued to cairv on the business In 1898, the Saheb 

legal iepresentati\es of 0 instituted this suit against the surviving paitners and 
the lopusentatives of the deceased partneis for an account and foi a share of the 
profits of the paitneiship which was farmed m. 1^90, on the death of P, and 
dissolved m 1891, on the death of C The third plaintiff was a nnnoi at the date 
of C’s death, and was still m her mmmt} at the date of suit On its being 
contended that the suit was banod by limitation 

Held, that the stalling joint for computing the period of limitation was the 
date of C’s death The pt esont suit could not bo regai ded (w ithin the moaning of 
article 100 of schedule II to the Limitation Act) as a buitm part foi an account 
and a shaie ot the profits of the original partnership. When a partneiship is 
determined bj death and the suiviving pax tm is continue to can y on the business, 
the Limitation Act is no bai to taking the accounts of the new partneiship by 
going into the accounts of the old paitnoiship which have been earned on into the 
new p utnerslnp without mtcuuption or sottiemont 

Held aha, that though tho new paitneiship was dissolve! by the death of C 
in 1891 and the suit wo Ad be burred, p? i inti facie, b} uiticle 106 of schedule II to 
tho Limitation Act, the bar was saved by sec Lions 7 and 8 of that Act, m smuoh 
as the third plaintiff was and still continued a minor The effect of sections 
was to save the bai m the case of all the plaintiffs, as they w'ere joint claimants 
with the third plaintiff and none of them could grv e oi could at any time have 
given the paitneis of C a clischaige fiom liability to C s xepresentativos w ithout 
tho cone uric nee of the thud plaintiff. 

The combined oj eiation of sections 7 and 8 of the Limitation Act considered, 

Baihei Mai any . Rama la Gain dan, (ILE, 20 Mad, 481), discussed. 1 he 
decision m that case held inapplicable to a caso of co bens. 

Seshan v Rajagopala, (ILR, 13 Mad , 236) and Kandhn/a Lai v Chan&at, 

(I.LIt, 7 All, 313), appioved as to the consti notion of section 7 of the Limi- 
tation Act. 

% 

Suit for an account of a paitnersliip and for the recovery of plain- 
tiffs share therein. The partneiship business commenced in 1885, 
there being five \ artners, namely, first defendant, Chanda Mean, 

Pacha Mean, sixth defendant and Mathari Bavudin Saheb* Pacha 
Mean died in 1890, and tho four survivors continued to carry on 
the business, but Pacha Mean’s heiis were not introduced as 
partners into the partnership, and it seemed that no accounts 
were settled either with Pacha Mean or his heirs. In 1891, 

Chanda Mean died, whereupon the three surviving partners » 

continued to carry on the business in partnership, the heirs of 
Chanda Mean not being introduced into it and no accounts being 
taken. Plaintiffs filed this suit in 1898, against the surviving * 

partners and the representatives of the other deceased partners, j | , , 1 


for an account of the partnership. First plaintiff was the" 
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Ahibsa Bibi of Chanda Mean, and second plaintiff was the husband of third 
plaintiff The latter was one of Chanda Mean’s heirs, and was 
a minor at the date of Chanda Mean’s death and was still m her 
minority at the date of suit Defendants Nos 2 to 4 were 
childien of the deceased Pacha Mean, and fifth defendant was 
lus widow. Defendants Nos 7 to 10 were ehildien of Mathari 
Bavudm (now also deceased), and eleventh defendant his widow. 
Defendants Nos 12 to 18 were entitled to shares in Chanda Mean’s 
estate The nature of the claim and the defence and other 
material facts are sot out at length m the judgment. Tho District 
J udge dismissed the suit, holding that first defendant’s business had 
not been earned on m partnership with Chanda Mean, and that tho 
suit was barred by limitation. 

Against this decieo plaintiffs Nos. 1 to 8 preferred this appeal. 
V Knshnasann Ayi/ai , R Suhrahmanut, Ayyai, T Tenlata- 
subba Ayyar and Narayana Sastri for appellants 

Sadagopa Chauctr, Ncuasimha Ayyangnr, and VailaLichanar 
for respondents 

Bhashyim Avian gar, J —It is, alleged in tho plaint that 
five persons, namely, the first defendant; one Chanda Mean, 
the deceased husband of the first plaintiff; ono Pacha Mean, 
the deceased father of defendants Nos. 2 to 4, and husband of 
fifth defendant ; the sixth defendant, and ono Mathari Bavudin 
Saheb, father of defendants Nos 7 to 10 and husband of eleventh 
defendant, wero carrying on partnership business at Ambur, the 
first-named three persons being brothers and the last named two 
being their brothers-in-law, and that on the death of Chanda Mean 
Saheb in August 1891 it was agreed that the first defendant 
and the other surviving partners should use the amount of capital 
aud profits due to the share of Chanda Mean Saheb in earrjiug 
on the business of partnership, that interest thereon should bo 
paid to plaintiffs at one per cent, per mensem, that tho total 
amount due to the plaintiffs should he settled as per accounts 
and paid over to them on demand, and that the partnership business 
Was accordingly carried on even after the death of Chanda Mean. 

The plaintiffs and defendants Nos 12 to 18 are the legal repre- 
sentatives of the deceased Chanda Mean Saheb, including the legal 
representatives of a deceased heir of Chanda Mean. 
h^g this ; suit for taking an account of the profit^ of |l re paiu er« , 
W dissolved by the death o| k 
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1891 and for recovering the share due to him in such profits with AhinsaBim 
subsequent interest at 12 per oent. after giving credit for sums Ab ^ to 

paid to first plaintiff, since the death of her husband, on account of Kadj£R 

interest. On behalf of the contesting defendants it is contended 
that the business carried on by the firsn defendant was his sole and 
exclusive business, that neither Chanda Mean Saheb nor any other 
person was a partner therein, that the agreement alleged to have 
been made with the plaintiffs on the death of Chanda Mean 
Saheb is false and that the suit is barred by the law of limitation. 

The District Judge dismissed the plaintiff’s suit, holding that 
the first defendant’s business and trade was not earned on in 
partneiship with Chanda Mean Saheb and others, that the 
agreement alleged to have been made between the plaintiffs and 
the first defendant on the death of Chanda Mean Saheb is not true, 
and that the suit is barred by the law of limitation. 

Against this decree plaintiffs appeal, and it is chiefly urged on 
their behalf that the facts found by the District Judge establish 
in law that the business was cairicd on by the first defendant in 
partnership with fust plaintiff’s husband and others and that the 
suit is not barred by the law of limitation by reason at any rate 
of the minority of the third plaintiff, one of the heirs of Chanda 
Mean Saheb I agree with the learned pleader foi the appellants 
that the Distiiet Judge substantially finds that the business was 
earned on in partnership tbougb he nominally finds the first issue 
relating to partnership against the plaintiffs. [Bis Lordship 
dealt at length with the evidence and held that the business 
had been carried on in par tnei ship ] The agreement alleged to 
have been made by the plaintiffs with the fiist defendant on 
the death of Chanda Mean Saheb is the subject of the second 
issue, and I concur with the District Judge that the oral evidence 
adduced by the plaintiffs to prove such an agi cement is untrust- 
worthy, and that no such agreement was entered into. If such 
I agreement had been established, it wou ] d ha\e afforded stiong 
t evidence of the alleged partneiship, But as I have found the 
existence of the partnership, it becomes immaterial for the 
purposes of this suit whether the alleged agreement of 1891 i 

I is true or false, for it is undoubted law that 14 partners oontinu- Uj, 

| a ing to carry on business without coming to an account 
1 “ their late partner or those who lepresent him, are Mble to'feV;< 

|V, dharged either with the profits made by the 
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Ahin “ Bibi “ or with interest on it at 5 per cent, at the option of those to 
Asnvi, “ whom snoh capital belongs.” (Lindley on ‘ Partnership,’ 5th 
edition, page 528; JBhugwandas Mitharnm v, Hit ctt-Carmc{\) •, 
and also section 241 of the Indian Contract Act.) As the rate 
of interest claimed is the ordinary 12 per cent, rate which is 
current among persons of the class to which the pnrtios belong, 
the plaintiffs will be entitled to charge that interest upon the 
amount of property which, on taking an account, may bo found to 
belong to the share of the deceased husband of the first plimtiff 

out of the assets of the partnership as they wero at the time of 
bis death. 


> 


mbuj 


The nest and the only remaining question to bo considered 
is the issue of limitation which is the subject of the fourth hsuo. 
I am clearly of opinion that the suit is not governed by article 00 
of the Limitation Act which relates to money deported under 
an agreement that it shall be payable on demand, and I miv also 
dismiss article 59 from consideration, especially as tbo aliened 
agreement of 1891 has not been established. The suit being 
really one for an account and a share of the piofits of the pnitner- 
ship which was dissolved by the death of Chanda Mean in A „« 
1891 wita subsequent interest thereon, the article applicable to 
the case is article 106 of the Limitation Act. The facts material 
to this issue . are the following :-That the partnership business 
ommencod m 1885 with five partners already mentioned • that 
one of them, Pacha Mean, the father of defendants Nos. 2 to 4 and 
husband of the fifth defendant, died iu August 1890; that Z 
survmng four partners continued to carry on the same business 

intotb * u 6an ’ S hf ' irS n0t infrodu< * d pa i triers 

wTh pT T^ and a ppare]at i y no account uas sel tied either 
with Pacha Mean or his heirs, that while the four >nrv " 

r n : on the “r Chan(la11 ^ £ 

plaintiff and h ^ Um ° rous heirs > amon g whom the third 

p ntiff and her deceased sister, the wife of the second defendant 

were minors, and that the suivivino- three . ndant ’ 

carry on tbo businoss in partnership, the hoira^Tchln^M 3 *° 
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death of Pacha Mean or the death of Chanda Mean. If the ahinsa Biri 
period is to be reckoned from August 1 890 when Pacha Mean ^ 
died, the cause of action having accrued to Chanda Mean who Kader 

was then under no disability, the suit would be clearly barred by SAHEB ‘ 

limitation, and the minority of certain of tho heirs claiming under 
Chanda Moan will in no way affect the question of limitation. 

On the death of Pacha Mean in August l v 90 there was a 
completo dissolution of tho partnership (section 253, clause 10 of 
the Indian Contract Act), for it is not alleged or proved that 
there was a contract to the contrary antecedent to such dissolution, 
the existence of which contract would have barred tho dissolution 
nf the partnership, so far as the four surviving partners were 
concerned. Tlio fact that the surviving partners did carry on 
the same business in partnership among themselves would only 
amount in law to the formation of a new partnership and the 
investing therein as capital the respective shares of the surviving 
partners in the profits of the dissolved partnership. The surviv- 
ing partners, therefore, by thus continuing tho business of the 
dissolved partneiship dispensed with the taking of an account of 
the profits of the dissolved partnership for sharing its profits. 

The result will he that, in a suit for an account and share of the 
profits of the new partnership which was dissolved in August 
1891, by the death of Chanda Mean, it will be necessary 
incidentally to take an account of tho profits of tho old partner- 
ship which by the death of Pacha Mean was dissolved iu 1890, 
merely for the purpose of ascertaining the capital contributed to 
the new partnership by each of its four partners. The present 
suit is brought by the plaintiffs for an account and a share of the 
profits of tho p irtnership which was formed iu August 1899 and 
was dissolved in August 18 >1, and it cannot be regarded, within the 
meaning of articlo 106, as a suit in part tor an account and a share 
of the profits of the partnership which was dissolved in August 
1890 on the death of Pacha Mean. This very question was con- 
sidered by the Court of Appeal in Betjemunn v. B fjemann (1) by 
Lindley, L.J., Lopes, L J., and Rigby , L J,, and they unani- 
mously held, reversing the decision of Wright, J , that when a 
partnership is determined by death and the surviving partners 
oontinue to carry on the business, the statute of limitation was no 


(1) [1895] 2 Ck,, 4?4. 
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Akinsa Bibi bar to taking the accounts of the new partnership by going into 
Abdul the accounts of the old paitnerehip which have been carried on 
Saheb, 3 * n ^° 110 w partnership without interruption or settlement, jfe 

cannot therefore uphold the view of the District Judge that the suit*.* 
not having been brought within three years from the date of the 
death of Pacha Mean, is barred by the law of limitation. The 
District Judge further finds that even if the period of limitation 
is to be reckoned from ihe date of the death of Chanda Mean 
in August 1801 the suit is barred except in respect of the share 
of the third plaintiff who is a minor. - The District Judge is of 
opinion that the claims of the plaintiffs are sepaiate and distinct, 
that section 8 of the Limitation Act lias no application to the 
case, as the plaintiffs cannot he rogai Jed as joint claimants or joint 
creditors, and that the third plaintiff cannot he considered to be 
barred inasmuch as neither the first nor the second plaintiff 
can give a valid discharge in respect of the share of the third 
plaintiff. Under article 106, the date of dissolution of the 
partneiship is the time from which the pciiod of limitation has to 
be reckoned, and at that time the third plaintiff, one of the heixs 
of the deceased partner Chanda Mean, was labouring under the 
disability ofminoiity, 

The cause of action for an account and share of the profits 
of the partnership which Chanda Mean had against his co-partners 
was only a single and indivisible one, and certainly if he had 
retired from the partnership, or if the partnership was other- 
wise dissolved during his life-time, he could have brought only 
one scut. On his death his right devolved upon all his heirs 
in several shares which are regulated by the Muhammad m law of 
inheritance. Though as between themselves their rights are 
several, yet so far as the ancestor’s debtor is concerned his 
obligation is single and cannot be split up without his consent. 
The numerous heirs of the deceased creditor aro only jointly 
entitled to enforce the right which the deceased creditor, if alive, 
i * could enforce. If by the death of the creditor the right 

and the correlative obligation aro, as under the civil law, split 
' into several so that each one of the heirs of the creditor can 
enforce the payment to him of his share of the debt, and the 
if | i . t ^tor is under a distinct obligation to each of the heirs of the 
Mh 5 • <a ’ 6 * fc<W , to dise karge his several shares in the dejjt (see Pothier on 

* ‘ ' °ns/ volume I, part II, chapter IV, section 2 , article V ; 
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179, — also translation of an extract from Demolombe's Trmte des 
Oontrats quoted in Kandhuja Lai v. Chandar{\. )), each of the heirs 
will have to bring a separate suit against the debtor and all the 
heirs cannot join as plaintiffs m one suit against the debtor 
(Smut thwaite v. Hannay{ 2)), and section 7 of the Limitation Act 
will be applicable only to such of the heirs as are affected by 
disability and no question of the competency of a co-claimant to 
give a complete discharge can arise, inasmuch as the claim of each 
co-heir is a distinct and several one Conversely, under the civil law 
the obligation and the correlative right are also split into several, if 
the debtor dies leaving seven! heirs Neither the English law nor 
the Indian law has followed the civil law m this respect, — and it is 
unnecessary to refer here to the limited class of cases in which, under 
the English or Indian law, an appoitionment takes place on a 
transfer of property m several shares (vide Twynam v. Ptclard( 3), 
section 37, Transfer of Property Act, and section 30 of the Indian 
Easements Act), nor to claims to realtj, nor to cases in which 
the covenantees aie tenants in common A question similar to the 
one now under consideration arose in the case of Kandhya Lai v. 
Chandari 1), in which two out of seveial heirs of a deceased Hindu 
brought a suit for the recovery of their anna share in the 
debt due to the estate of the deceased. It was held by the Full 
Bench (Mahmood, dissenting) “ that when, upon the death of 
a the obligee of a money bond, the right to realise the money has 
“ devolved in specific shares upon his heirs, each of such heirs cannot 
5C maintain a separate suit for recovery of his share of the money due 
“ on the bond. 5; I fully concur in the judgment of the majority, 
but in arriving at their conclusion I am influenced mainly by the 
general piinciples of English and Indian law bearing on the 
question and a consideration of the serious hardship and incon- 
venience which will result from a contrary doctrine in the case of 
Hindus and more particularly in the ease of Muhammadans, and, 
In dissenting from the judgment of Mahmood, J , I do not attach 
lie same weight as the majority of the Fall Bench do to the 
provisions of the Succession Certificate Act. The principle of the 
above decision applies with greater force to the present case in 
which the claim is for an account of the share of a deceased partner 


(1) l L B.? 1 AH , 313 at p 3 M (2) [1894] A.C , 494. 

(3) 2B. & AlvlOJ. * <u M 
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AhinsaBibi in the profits of a dissolved partnership and not for a share of an 
ascertained sum or debt, as in the Allahabad case. Under the 
English law the question has occasionally arisen in respect of 
co-parceners, who correspond to co-heirs under the Hindu law or 
Muhammadan law, for in other cases under tho English law the 
legal representative of a deceased person is either an executor or an 
administrator. In Decharms v, Horaood(l ), it was held that one 
co-parcener cannot sue separately for his portion of rent accruing 
to him and his fellows, Tindal, C J., stating tho law on the subject 
as follows The authorities all agree that whatever be the 
u number of parceners, they all constitute one heir They are 
fc connected together by unity of interest and unity of title ; and one 
“ of them cannot distrain without joining the others in the avowry, 
" If they cannot distrain separately, how can they separately claim 
a portion of the rent from a person who has received it in the 
“ character of a trustee ? It would be a great hardship on him to be 
“ exposed to three actions instead of one But it might happen 
“ that he might have received authority from the other parceners. 
u Inasmuch, therefore, as there has been no division of these rents, 
“ nor any agieement by the defandant to hold one-third ot them 
“ separately for the plaintiff he has no right separately to sue the 
“ defendant.’’ Freeman inhis treatise on ‘ Co-tenaney and Partition/ 
2nd edition, page 427, section 336, lays down the same proposition 
as follows, citing American decisions also on the point : — “ If a 
“ covenant of general warranty he broken by the eviction of heirs of 
“ the covenantee they must jointly sue the covenantor. He is not 
“ liable to as many suits as there are heirs of his grantee/' 

In Foley v. Addenbroole{ 2), there was a joint demise by Edward 
Foley and his wife and Mary Whitby, and the covenants were 
with the said three persons and the heirs and assigns of the wife 
and Mary Whitby respectively. It appears that Edward Foley 
and his wife were the owners of an undivided moiety, and Mary 
Whitby of the other undivided moiety and that on the death of 
Edward Foley and his wife, the reversion in their undivided moiety, 
descended to the plaintiff as the son and heir of the wife of Edward 
Foley who, without joining the other lessor Mary Whitby, brought 
the, jsuit. It was held that the cause of action was joint and 
that both the covenantees ought to have sued, though as between 
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themselves their interest might he separate ; and the principle on Ah^sa Bibj 
which the decision was based is that £C if the cause of action be 
“ joint, the action should be joint, though the interest be several.” 

Whatever doubts may arise on the eonsti notion of an instru- 
ment as to whether a covenant in favour of two or more persons, 
parties to the instrument, whether in their character as tenants in 
common, co-heirs or otherwise, is joint, several, or several according 
to their respective interests — and under the English law, unlike the 
civil law, a covenant in favour of two or more cannot he both joint 
and several, except perhaps in a single instance, which need not 
he referred to here ( Keightley v Watson( 1) ; Shngsby’s Case{ 2); 

Eccleston v. Chpsham( 3); Bradbuine v. Botfield(4)) — there can he 
no doubt that a single cause of action cannot be divided into several 
causes of action against the obligee without his piivity, though two 
or more persons may have several interests in the right giving rise 
to the cause of action, whether such persons be j oint covenantees or 
the heirs of a single covenantee Exceptions to this rule generally 
rest on statutory provisions and their nature has been already 
indicated. When a right accruing to a single person from a 
covenant in his favour devolves, on his death, on two or more 
of his heirs in several shares, no question can possibly arise as to 
whether the covenant was joint or several, and the only difference 
caused by the death of the covenantee is that the cause of action 
which resided m one person, is, hy operation of law, transferred 
to a number of parceners, who, as observed by Tindal, O.J., in 
Decharms v Horwood{ 5), constitute one heir. In other words, the 
claim which was possessed by one individual is now possessed 
jointly by a number of individuals, who are his legal representatives 
and all must therefore join in a suit to enforce that claim If one 
or more of such joint claimants do not join as plaintiffs, the course 
to be pursued in India, according to long-established course of 
decisions, is for the claimants bringing the suit to join, as party^ 
those who do not join as plaintiffs. The cause of 
lining an account and recovering Chanda Mean's share 
Its l of the paitnership which was dissolved hy his death, 
in 1891, being, one and indivisible, as against the surviving 
partners, it necessarily follows that the suit cannot be barred Ml 
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(1) 3 Exoh., 716 at p. 723. (2) Coke’s Rep , pa^tj ^ jrf.jjSftfjL 

(3) 1 William’s Notes to Batiiide»’£(Rep,, ! pp, , , tlt ,*4hL ' wfjl 

(4) 14 M. & W., 559. (5) 10 Bing., 526 at p. 529. 
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Ahiksa Bibi respect of some of his heirs and not barred in respect of the others 
Abdul If must be either wholly barred or not barred at all. This is the 
Sahm. principle underlying sections 7 and 8 of the Indian Limitation 
Act, which in this respect is, I believe, the same as tho English 
law of limitation. 

The law of limitation operates in favour of the obligor and if 
the obligation which is sought to be enforced against him is single 
and indivisible it is perfectly immaterial, so far as be is concorned, 
whether the correlative right is possessed by a single person, or 
by several persons jointly and whether, as between those several 
persons, the right is a joint one with right of survivorship or a 
several one according to their respective interests. Section 7 ot the 
Limitation Act applies to cases in which the right of suit lesides 
either in one person singly or in several persons jointly. In the 
former case, only one individual has to bring the suit, but m the 
latter case, the suit has to be brought by all the persons who 
possess that right except that m those eases in wliich one or more 
of them refused to join as plaintiffs, they may be and ought to be 
joined as party defendants; and for the purposes of section 7, all 
such persons have to be regarded as plaintiffs. In the case of a 
sole plaintiff affected by disability, the application of the section is 
clear and it is in no way controlled by section 8. In eases m which 
the right of suit vests jointly in a plurality of persons, I am clearly 
of opinion that if section 7 stood by itself, and section 8 had not 
been enacted, the protection given by section 7 would extend only 
to cases m which each and all of the persons jointly entitled to sue 
were affected by disability at the time from which the period of 
limitation is to be reckoned and that if any one of them was then 
free from disability, the suit would be governed by the ordinary 
law of limitation and that section 7 cannot be availed of by all or 
any or them, for the simple reason that the cause of action is a joint 

V thi. Court on .ecZ.1 
taken by itself m Seshan v. Rajagopala{ 1) following the decision 

t sav so iTS m ^ ■' Jachson( V' aQd « I may venture 
to say so, I fully concur in the soundness of this construction 

of section 7 notwithstanding that such construction has been ' 

apparent^ dissented from by the other High Courts (Sur/a i 
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(1) X L B, , 28 Oalo , 465 (2) I L.E., 22 All., 199, 

(3) I.L.R., 20 Bom , 383. f j f 


l % ft* * lf/1 
*£,{ ft Jr® - *■ 


Kumar Dutt v. Arun Chunder Roy{ 1) ; Zamir Hassan v. Sundar( 2), Ahinsa Bibi 

and Gomndram v. Tatia(Z). Tho operation of section 7, however, A ^ 

is extended and modified by section 8, which deals with cases in Kader 

_ t * Sahbb. 

which the right of suit resides jointly in a plurality of persons, 

and its object is principally to extend the protection given by 

section 7 to cases in which the persons entitled to sue were not all 

affected by disability at the time when the right to sue accrued, 

but only one or some of them were so affected and the others not. 

The protection given by section 7 is extended to this class of cases, 

not absolutely, but subject to the important condition that a 

complete discharge of the obligation could not be given by all or 

any of those unaffected by disability without the concurrence of 

the person or persons so affected. If such a discharge could be 

given time will run against all the persons (including the person 

or persons affected by disability), and the suit will be governed 

only by the ordinary law of limitation. This clearly follows 

from the first part of section 8. The latter part of section 8 

provides that if no such discharge can be given, time will not 

run as against any of them, until one of them becomes capable 

of giving such discharge without the concurrence of the others. 

This latter part relates to a case in which, though all were affected 

by disability at 'the time from which the period of limitation is to 

be reckoned, yet one of them whose disability terminates before 

the disability of the others becomes capable of giving a complete 

discharge of tho obligation, without the concurrence of those still 

labouring under disability [mde illustration (< b ) to section 8). 

But for this provision, made by the latter part of section 8, time 

will begin to run under section 7, not from the time when one of 

them ceases to be under disability and becomes capable of giving 

a discharge without the concurrence of the others, but only from 

the time when the last of such persons has ceased to be under 

disability Section 8 does not expressly provide that in a case 

in which one or some alone of the persons entitled to sue were 

affected by disability at the time when the cause of action accrued 

to all the persons entitled, time will not run as against any of them, 

unless a complete discharge of the obligation could be given by 

one or more of the persons free from disability, without the 
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Ahinsa Bibi concurrence of the person or persons labouring under disability. 

But this is necessarily implied in the seccion, The combined 


Abdul 


ABDUL J ' 

Kadbr operation of sections 7 and 8 in cases in which the right of suit 
resides jointly in a plurality of persons is, in my opinion, as 
follows:*— (&) such sun cannot be barred in part, in respect of 
some, and not barred in part, in respect of the others; (b) if any 
one of several joint creditors or claimants is under a disability and 
a full discharge could be given without his concurrence by all 
or any of the other joint creditors or claimants, the suit will be 
governed by the ordinary law of limita^n and time will run 
against all ; (c) but where no such discharge can be given, time 
will not run against any of them, until all have ceased to be under 
disability ; (d) if all were affected by disability, time will not run 
against any of them, until all have ceased to he under disability, 
unless one of them, who, in the meanwhile, has ceased to be under 
disability, becomes capable of giving a complete discharge without 
the concurrence of the others, in which latter case, time will run 
against all from the time when one of them lias thus become 
capable of giving such discharge. 

In the present case among the heirs of Chanda Mean at hast 
one of them, viz., third plaintiff, was a minor, in August 1891, the 
other heirs having, prior thereto, attained the age of majority. If 
it was competent for any of the major heirs, without the concur- 
rence of the third plaintiff, to discharge the surviving partners from 
liability to account for the share of Chanda Mean, in the profits 
of the partnership, the ease would fall under class ( b ) above and 
would be completely barred by limitation. But if neither all nor 
any of the heirs who were sui juris were competent to bind the 
third plaintiff by their discharge, the ease would fall under class 
[c) above, and the suit will not be barred by limitation as against * 
any ; and in fact it would be in time, if brought within any period 
not later than three years after the third plaintiff attains the age 
of majority. In the case of joint promisees it was no doubt held, 
following the English law, in the case of Barber Warm y. Bamana 
1) that a wfeaee by one of them, without the knowledge 
WTOw*enee^of the other or others, will hind the latter, Thpfl 
authority of this decision, so far as the principle laid down therein ' 
4^5 ^ * n bbat case, to co- mortgagees, as such, i 
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considerably shaken, by the recont decision of the Court of Chan- ahinsa Bibi 

oory in Powell v. Brodhunt(l) It may be that when rnoney is 

advanced to one, by several persons jointly, each of them authorises Kadbb 

the others, by implication, to act on his behalf, and a release or 

discharge therefore, of the claim, by one, is binding upon the 

others. Assuming that the principle of the English common law 

as to the operation of a release given by one of two or more joint 

promisees, is not affected by the Indian Contract Act, and is the 

law here, as held in Barber Maran v. Ram ana Gomdan( 2) already 

cited, it is clearly inapplicable to the case of co-heirs, who are not 

joint promisees hut the heirs of a single promisee, and it will be 

dangerous to extend and apply the English doctrine to a release 

given by one of such co-heirs. Malimood, J., in his dissenting 

judgment in the Full Bench case already referred to, maintains 

that as between co-heirs none of them can receive the whole, for 

the others, nor give a discharge to the debtor. It is obvious that 

such is the law and I fully concur with that learned J udge that a 

co-heir cannot, as such, giveawalid discharge bindirjg upon the 

other co-heirs. In the case of co-heirs, among Hindus, the Hindu 

law, as a general rule, constitutes one of them, the senior in 

age, as the karta or manager of the inheritance on behalf of 

all the eo-heirs ; and it has been held that the managing member 

of an undivided Hindu family is one who, within the meaning 

of section 8 of the Limitation Act, can give a discharge without 

the concurrence of the minor members of the famity, and that time 

therefore will run against all the members of the undivided family 

including the minor member thereof — vide Surju Prasad Singh v, 

KhwaJmh Ah( 3) and Vigneswam v. BapayyaiA). But, under the 
Muhammadan law, none of the co-heirs is given the position 
which the managing member of an undivided Hindu family 
holds with reference to his co-heirs. The discharge contemplated * 
by section 8 of the Limitation Act, is by one or more of the 
^ ^ joint creditors or claimants, by virtue of their being such creditors 
or claimants. The fact, if fact it be, that a minor’s guardian, I 
who -also happens to he a eo-elaimant with the minor, can, in his 
or her capacity as such guardian of the minor, give a discharge WU 

binding the minor, is not a discharge within the purview of 


(1) [1901] 2 Oh , 1GO. 
(3) LLJ&,, 4 AH., 512* 


lilffP 
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(4) I.L.R., 16 Mad., 436. 
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bi section 8, and limitation therefore will not rnn against any of the 
creditors or claimants. It may also be mentioned that the test 
under section 8 is not whether a suit can he brought or an 
application can be made without the concurrence of the joint 
creditor or claimant labouring under disability, — for in the case of 
a joint claim the right of action resides in all jointly and (he 
suit cannot therefore bo brought, nor the application made as 
of right, by one or more without joining tho others,— but whether 
one or more, can, without the concurrence of those under disability, 
give a release binding upon all. In my opinion tho finding 
of the District Judge that suit is barred by tho law of limitation, 
cannot be upheld and he ought to be directed to take an account 
and submit his findings on the third and fifth issues within ihree 
months from the date of the receipt of this order 

Benson, J —I fully concur with the judgment which has just 
been delivered. 

The plaintiffs, as the representatives of the deceased, Chanda 

Mean, sue for an account of his partnership with the first defendant 
and others 

Lhe District Judge, though finding that there was no such 
partnership, has set forth in his judgment what seem to me to be 
conclusive reasons for holding that there was, in fact, such a part- 
nership It was dissolved by the death of Chanda Mean in 
ugus 1 Prima facie the present suit brought in 1808 for 
an account of the partnership would be barred by article 106 of 
“ , f 2 of the Indian limitation A et, which re,™, each a suit 
to b bought withrn three yeere from tho date of tho dissolution 
p ners ip. he oar by limitation is, however, saved by 
aQ 0l *^ e imitation Act inasmuch as the third 
°o ^ ° f 0i “ d “ ™ -inor in 

kZ ch ” “m“ T * ” “ Sie ™ «“ -b re ptcsonta- 

f r limi “ miy 

t 3 anci e ^ ec ^ of section 8 of the A of m f n 

they are hfint^ld ' 7 I* 1 * '° tller also, inasmuch as 

ccdd * 7 Wlth the tllird Plaintiff and none of them 

Mean a discharge fromliability to^JhaT’ ]tf ° f ° Wa ' 

w eraUr sepli 6 

, g o the shares in which they are entitled 
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to the propei tj of Chanda Mean. Inter &e> no doubt, they are a Bibi 
entitled to have separate shares in that property, hut for the pur- abbud 

pose of recovering the share of the partnership assets due to Kabpb 

Chanda Mean their cause of action is one and indivisible and 
they cannot each maintain a separate suit, but must sue jointly 
as his representatives (KundJuycv Lai v. Chandar( 1)) If, as in this 
ease, some of the representatives are unwilling to sue they may 
be joined as defendants, so that all may be bound by the decree, 
and save the debtors from the liability to a series of actions on the 
same cause of action The plaintiffs 7 suit, then, for an account of 
Chanda Mean/s share of the assets of the partnership dissolved by 
his death in 1 89 1 is not barred by the law of limitation In order 
to ascertain his share in that partnership it is necessary to ascer- 
tain the amount of capital which he and the other partners put 
into the partnership business, and for this purpose it is open to 
the parties to go into tho accounts of the prior partnership which 
was put an end to by the death of Bacha Mean in 1890, since it 
is admitted that on his death the remaining partners, including 
Chanda Mean, continued to carry on the partnership with the 
capital then employed in it — [Lindley on c Partnership, 7 5th 
Edition, (1888;, pp. 520-521] 

For these reasons I am of opinion that the dismissal of the 
plaintiffs 7 suit was wrong, and that we must ask the District 
Judge for a finding on tiie third and fifth issues in order to deter- 
mine whether any sum, and, if so, what is due to the plaintiffs. 

I concur in the order proposed by my learned colleague. 


( 1 ) I L.R . 7 111,313. 
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Before Mr Justice Benson and Mr Justice BhaJn/am Ayyangar. 
BHIMABAJU CHETTI (Pdaintifi), Appuiura, 


SBI KIJNJA BEHABI GAJENDBA DEVU AND OUTERS 
(Defendants), Respondents * 

Moitgage — Construction of dee! -Moitrage qud samindai—Rtjht ol mmtjau’ in 
village not held quS ~amuida> —Absence ofexpies s pri usion in deed changing 
such right — 2Pb£ comprised m mortgage, 

By a deed of moitgage, dated 22nd October 1892, a /amindai mortgaged t„ 
plai-liff his entire zammdari, which was leeited as yielding a certain annual 
income, together with the zammdai’s “ entue nglit and income and tho 
Uttubadis on enfi-mohised mams ” The schedule speoihed by n nnc tho villages 
constituting the zammdari, one of those being the village of Sabnliy a The only 
right, title and internet possessed by the zunmdai m this village, (which was an 
mam village of certain Payaks), was to tho annual payn ent by tho wamdars of 
a fixed kattubadi, and tho amount of this kattnbadi was all that was included m 
the approximate annual income specified m the schedule At the date of the 
mortgage to plaintiff, the zammdar also possessed a moitgigc n n ht ovei this 
village, he being the assignee of a mortgage which had been executed by tho 
Payaks, (the mamdais), in 1874, the assignment having been made to lum m 
1889. In a suit brought against the zammdar m 1898 by plaintiff on his 
mortgage, plaintiff contended that the deed opeiated to assign to him, by way of 
mortgage, not only the zemindar's right to kattnbadi m respect of the village of 
Jsabuliya,, but also the mortgage right possessed by the zammdar ovc r that v illago 

Held, that the zammdar’s mortgage right ovm the village Sabuliya was not 
comprised m the moitgage 

Roohe v. Laid Remington, (25 L J , (Ob ), 795), referred to 

Suit for money due on a mortgage Plaintiff alleged that the 
father of first defendant, aotmg for himself and as gnaidian of 
first defendant, had executed in plaintiff’s favour a mortgage over 
the zammdari of Palur for Es 90,000, which sum had been duly 
advanced ; that first defendant’s father had died two years prior to 

fTTV-ff di r h " s " s tlie *** - - v ***» A i 

” “ lai ““»»** *» tie zamindari, w liable for 

ef r d “‘ SW ° S 2to8TO «‘ ls » Mortgagees of 
fill ^**1' » f *>“>'» Wtoz Prior an! 8tme 
^ ° mortgages. He alleged ttal a village of the naine of 

| 62 of 1900 against the decree of F Mr,™ a u 

Pf Oraujam, in Original Suit JSTo. 9 of 1899 * Jirray, Distaact Judge 
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Sabuliya, being one of those mortgaged to plaintiff, had been sold 
at a date subsequent to plaintiff’s mortgage at a Court auction at 
the instance of ninth defendant, in execution of a decree obtained 
m Original Suit No 44 of 1894, by first defendant’s father 
against certain Payaks, who claimed to be the owners of the 
village, and that it had been purchased by ninth defendant, who 
was accordingly impleaded in this suit Plaintiff claimed that 
whatever interest first defendant’s father might have had in the 
said village had become mortgaged to plaintiff, under his mortgage 
deed, and that the interest which ninth defendant had acquired in 
the village must he subject to plaintiff’s interest. He asked for a 
decree directing payment of the mortgage amount together with 
interest, and in default of payment, that the mortgaged property 
should he sold subject to certain mortgages which plaintiff 
admitted were prior to his own. First defendant put plaintiff to 
proof of his allegations. Defendants Nos 2, 5, 6 and 7 filed 
statements which are not mateiial to the point decided. Ninth 
defendant claimed the village of Sabuhya by virtue of his 
purchase at the Court sale. He alleged that the Payaks, as the 
4 { paginal owners of that village had mortgaged it with possession to 

one Brindavana Doss for thirty years ; that JBrindavana Doss had 
died ten } ears after the date of that mortgage ; whereupon, in 1889, 
his son and widow had assigned the mortgage to the zammdar 
of Palur, who, being out of possession, brought Onginal Suit 
No. 44 of 1894 on the moitgage bond, and obtained a decree in 
1895. This deciee had been assigned by the zammdar m 1896 to 
ninth defendant, who executed it m 1897, brought the village to 
* sale, and purchased it in 1898 in a Court auction. He contended 
that the zamindar had no light to mortgage this village to plaintiff, 
and, in fact, had not done so, and that the mortgage deed 
executed in plaintiff’s favour did not purport to mortgage or 
assigfb. to plaintiff the zamindar’s limited interest, as mortgagee, in 
village. He asked that it should be exempted from liability 
[ ' 1 , pdp;, plaintiff’s mortgage. 

Tjb? mortgage deed which bore date the 22nd October 1892 
; commenced with the words “ Deed of mortgage in respect pi a 
zamindari,” and after reciting the objects for which the ^Iq^w^s 
I raised, and giving various undertakings, continued as follows 
j “In respect of the principal, interest, &e., of this document are 
1 ; j mortgaged the following : — l^he entire zamindari of Palur, Vrttich 


Bhimaraju 

Chetti 

V. 

Sri Ktjnja 
Efhari 
Gajejsdra 
Dkvu. 


ih 




Bhimaeaju is situate in Chattrapur Sub-Registry of Gan jam district which 
v has P asse<a to onr possession from our ancestors, which is in oor 
S Kr possession and enjoyment, wbieh yields an annual income of about 
G Devv BA ^ S " w kich * s described in detail in schedule No. 1 herein, 
on which is payable annually a peishkush of Rs. 22 and a land-cess 
of Bs 463, and which bears zamindari patta No. 364, together 
with the hills, jungles, cultivated and uncultivated lands, gardens, 
sources of irrigation, &c, as well as with our entire right and 
income and the kattubadis on enfranchised inams,— these are 
mortgaged to you subject to the mortgages mentioned in sehedulo 
No. 2, but they are retained in our possession.” 

The second schedule specified twenty-nine villages In name 
the fourteenth being that of Sabuliya. Pm t her facts relating to 
this village and the rights possessed by the zamindar in respect of 
it, are to be found in the judgment of the High Court. 

. Tbe Mth isane waa Wh&tl ™ plaintiff 5 possesses the rights 
of a sub-mortgagee over the village of Sabuliya and whether the 
same is not entitled to priority over the ninth defendant’s subse- 
quent purchase at the Court sale in Original Suit No. 44 of 1894 
on the filo of this Court ? ” On this issue the District Jud°-e 
found as follows The plaint bond purports to and does assign 
to plaintiff all the zamindar’s right, title and interest of whatever 
nature in the whole of his zamindari and every part of it • it must 
therefore be concluded to embrace what those rights are in Sabuliya 
village. Even ninth defendant by his vakil admits that this village 
is an mam village over which, however, (i tde exhibits I and IA) the 
zamindar has the right of collecting kattubadi Defendant No 9 
objects that it was mortgaged in the plaint bond (exhibit A) as a 

to tt Jtr.*” 4 mV haTe le “ < ’°“ “ ”" d “ 8 ““take, 

101 It is not a jirayati one, and plaintiff himself in fi ^ i 
admitted he knew nothing about this village, as it was his clerk 
who made inquiries. The zamindar having original 
right which he has never been divested of, afterwards acquired' 
he mam right m 1889 and by decree in Original Suit No 44 

defeT ft !i eeree f0rthe villag0 and transferred it to ninth 
defendant, hut this transfer would not do away with th« * • 

“ ri8 “ r“T » tk, 

all b> nghte t„ the plaintiff, it f„u ow , that , ” "Pf* 

mortgage lien on this right also Tk 110 n 1198 a 

would be in the position of a « v Q ° d ° UU ’ *° far ’ 

position of a sub-mortgagee-vide Muthu Viji* 
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Raghunatha Ramachandra Vaeha Makali Thurai v. VenKataohallam 
CheUi{l) It is quite clear, therefore, the Sabuliya village cannot 
go free from plaintiffs claim. The suit deed was drawn up in 
1892, long before the ninth defendant came on the ground with his 
transfer decree and obtained wliat rights he did obtain in the 
village. I, therefore, pass to my finding on the fifth issue, which 
is that plaintiff possesses the righto of a sub mortgagee in 
Sabuliya village to the extent that he may collect the kattubadi 
therefrom and that in so doing he is entitled to priority over 
the ninth defendant’s subsequent purchase at the Court sale in 
Original Suit No 44 of 1894 on the file of this Court, so far as 
that right to collect kattubadi extends ” 

He decreed in plaintiffs favour for payment of the amount 
claimed, and in default of payment within six months that the 
mortgage property he sold subject to the prior mortgages admitted 
by plaintiff. 

Against this decree plaintiff preferred this appeal. 

Sunday a Ayijar for appellant — At the time of the mortgage 
to plaintiff the zamindar held a mortgage of the village of 
Sabuliya. This village is included in the schedule of properties 
appended to the mortgage deed. It was described as a jirayati 
village. The question, therefore, is whether the zamindar’s right 
as mortgagee of the village was also mortgaged to plaintiff or, in 
other words, whether plaintiff is a sub-mortgagee under the zamin- 
dar of the village of Sabuliya, besides being the mortgagee of the 
kattubadi payable to the zamindar in respect of it. The plaintiff 
contends that both rights have passed to him, under the deed, as 
mortgagee The words “ entue right and income ” show that not 
only rights qua zamindar, which were sufficiently described by the 
preceding words, but also all rights possessed by the zamindar at 
the time, whether they were qua zamindar or not, within the limits 
or ambit of the zammclari, passed to the plaintiff. What was 
meant by the document read as a whole was that all the rights of 
the mortgagor within the geographical limits were thereby mort- 
gaged. The fact that the title-deeds of the zamindar’s mortgage 
right were not handed over to plaintiff cannot affect him. If, 
on a construction of the document, the plaintiff was entitled to 
the full rights in the village, they cannot be cut down by this 
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gage Bank of India v Abul Kasrn Khanfl ) ; Mohunt Kwhen Geer 
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V Kmhmmmi Ay gar and V. Ramesum for respondent (ninth 
. 6 ' en an ^ schedule to the mortgage deed shows that the 

iTTn™ ° f Sabuli ^ a and tWl ’teen other villages is 

• 3,000. It is therefore clear that the right to take kattubadi 
alone. was meant and the description in another column referring 

was t 7^ " Jira7 f ! S err ° ne0US The instrument 

was headed zammdan mortgage- This clearly shows that 

ohts of the zammdar alone, qua zammdar were mortgaged. 

^nec'fi I?" tl T m0r%age debtS ° Wed ^ the ™fdar 
specifically mentioned m another schedule to the instrument 

owing to him would have been mentioned if they had been 

instrument. The reference to the 
- a and the permanent settlement 
g mams) were mort- 
kattuhadi on enfranchised 
. superfluous if the geographical 

meant by the preceding description. [Reference was 
Kemmgton(A ) ; Chapman v. Gatcombe{ 5) ; 

' simple mortgage, dated 22nd 
brought by the plaintiff, the 
mortgage debt by sale of the 
)e a zamin dari mortgage, the 
lammdari of the mortgagor, 

1 to the mortgage instrument.’ 

. , of mortgage runs as follows : _ 

?1T P ’ “ t6reSt ’ &c * of ihis document are 
hre zamindari of Palur, 
:istry of Ganjfim district, 
m our ancestors, which is 
yields an annual income 
detail in schedule No. 2 
peishkush of Be. 22 gad 


Sri Kunja 
Behari 
Gajendra 

Deyu, 


were s] 
those 

intended to be affected by the i_; 
number of the patta, the peishkush 
shows also that rights qua zamindar (excludin', 
gaged. The special reference to 
mams ” made m the instrument, is 
limits were i ' ' ‘ 

made to Rooke v. Lord 
Francis v. Mmfo«(6).] 

, ItJDGMENr. — The instrument of 
October 1892, on which the suit is 
mortgagee, for the recovery of the 
mortgaged property, purports to b 
property mortgaged being the zi 
described in schedule No. 2 annexed 
The operative part of the instrument , 

“In respect of the p-- • - ■ 

“ (mortgaged) the following ; The 

which is situate in Chattrapur Sub- 
‘which has passed to our possession 
m our possession and enjoyment, w] 
^.^bontBs. 9,975, which is describe 
erein, on which is payable annual] 
a land cess of B$. 463, and which be 
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s£ together with the hills, jungles, cultivated and uncultivated lands, Bhimaraju 
<c gardens, sources of irrigation, &c , therein, as well as with our Ch ™ x 
“ entire right and income and the kattubadis on enfranchised in ams, Sri 
“ — these are mortgaged to you subject to the mortgages mentioned Gat&ndra 
£C in schedule No. 2, but they are retained in our possession. 5 ’ D * vlJ 

Schedule No 2 specifies the twenty-nine villages constituting 
the zamindan, with the approximate extent and yearly income 
thereof, one of such villages (No. 14) being Sabuliya. That village 
is an inam village of ceitain Payaks, in which the only light, title 
and interest which the mortgagor, as zamindar of Palur, possesses, 
is to the annual payment, by the inamdars, of a fixed kattubadi of 
Es. 70, and appaiently this is all that is included in the approximate 
annual income specified in the above schedule At the date of the 
mortgage, the zamindar also possessed a mortgage right in the 
said village, being the assignee, apparently, of a simple mortgage, 
made in 1874, by the Payaks, the inamdars, to one Brindavana 
Doss, who in 1889 assigned the mortgage to the zamindar. 

The only question raised and argued m the appeal is whether, 
so far as the village of Sabuliya is concerned, the only interest 
tbM^in, which was assigned by way of mortgage, to the plaintiff, 
is the zammdar’s right to kattubadi, or also the mortgage right 
possessed by the mortgagor, as assignee of the mortgage gianted 
by the inamdars. It is contended on behalf of the appellant that 
he is a sub-mortgagee, under the zamindar, of the -village of 
Sabuliya, besides being the moitgagee of the kattubadi payable to 
the zamindar m respect of it The question we have to decide is, 
whether the propeity mortgaged is the zamindari estate ot Palur. 
or the propei ties of the mortgagor, situate within the territorial 
limits of the zamindaii. The plaintiff in his evidence admits that 
he was neither informed, nor otherwise aware of the moitgage « 
interest, which the zamindar had in the above village of Sabuliya ; 
but that whatever rights were possessed by him in the said village 
' were mortgaged to him He also says in his evidence that he f 

cannot say whether the zamindar handed to him the mortgage 
deed executed by the inamdars and the deed assigning that * j 

mortgage to him. Therejis little doubt that those documents were 1 
not handed to the plaintiff, but retainedjoy the zamindar himself. . 

The zamindar, as assignee of that mortgage, brought a suit against ; 

^ the Payaks, the inamdars, in Original Suit No, 44 of „ : 

obtained a decree on the footing of that mortgage. The ninth 




, * rjy : < r „ « f F - * * • • ■ ; . 
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B o I hbtti| 1 ' res P ondent ol3fcainect an assignment, of that decree and, in execution 
hetti] thereof, became the purchaser, in 1898, of the village of Sabuliya. 

S BnHAsi’ ^ iie was n ot a party to the said suit, and unless the 

G Devi?. EA zamMar acted fraudulently in bringing the said suit to enforce 
the mortgage granted by the inamdars, it is clear that the zamiudar 
did not consider that he had sub-mortgaged the village to the 
plaintiff. Though the zamindar did not intend to assign his 
mortgage right in the village by way of sub-mortgage to the 
plaintiff and he did not consider that he had done so when he 
brought Original Suit No. 44 of 1894, and though the plaintiff 
himself was not aware of the mortgage right which the zamindar 
had in the said village and did not obtain possession of the 
original mortgage deed, yet, if it appeared clearly, from the instru- 
ment of moitgage, that all the interests possessed m fact and law 
by the mortgagor, in the village of Sabuliya, weie assigned to the 
plaintiff by way of mortgage, it is immaterial that the zamindar 
did not really so intend and that the plaintiff was not aware of 
the exact interest which the zamindar had in that village. Th e 
determination of the question therefore depends mainly upon the 
right construction of the instrument of mortgage. The transaction 
purports to he a simple mortgage of the zamindari of Pj.hr 
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payment of the kattubadi, and the other, his right as a simple Bhimarajv 


mortgagee under the Payaks, the inamdars of the village. The 
former right alone belonged to him qua zamindar, and was an 
incident of the zamindari tenure and would be comprised in the 
expression — 4 4 with our ontire right and income ” — occurring in the 
mortgage instrument. The latter right, as mortgagee, he did not 
possess, qua zamindar, and it was not an incident of the zamindari 
tenure, «>., of the estate as permanently settled under the Regu- 
lation. It is evident that the zamindari of Palur is referred to 
in the mortgage deed, as an estate permanently settled, subject to 
the payment of a fixed peishkush and not in a geographical sense, 
as comprising every kind of right, title and interest, which the 
mortgagor may have possessed, within the local limits of the 
zamindari This is placed beyond all reasonable doubt, by the 
express inclusion in tho mortgage of kattuhaclis or quit-rents 
payable on enfranchised inams, situate within the zamindari l im its. 
Such quit-rents, which were imposed when the inams were enfran- 
chised in this Presidency, are payable to Government, hut the right 
to collect the same appears to have been assigned by Government 
for administrative reasons to the zamindar himself, in consideration 
of his undertaking to pay to Government an amount equal to 90 
per cent, of such quit-rents, the remaining 10 per cent, being 
intended as compensation for the trouble and risk involved in the 
eolleotion of the quit- rent. If the expression “ with our entire right 
and income” had reference to the zamindari in its geographical 
sense, and not merely to the estate held on zamindari tenure, the 
express inclusion of quit-rents on enfranchised inams would be 
superfluous. But, as the right he had to such quit- rents was not 
possessed by him, qua zamindar, and it did not form an appur- 
tenance of the zamindari, it had to he expressly included, to give 
effect to tho intention of the parties, that the mortgage should 
comprise also the right to such quit-rents. The parties, therefore, 
would, also have expressly included the zamindar’s simple mortgage 
ight in tho village of Sabuliya, if their intention was to include 
that right also in the mortgage, This construction of the instru- 
ment of mortgage receives support from the conduct of the parties, 
in that the plaintiff did not obtain possession of the original 
mortgage deed, and in that the zamindar himself subsequently 


Chetti 

v. 

Sri Kdnja 
Behaei 
Gajenpka 
Devu. 


him 


brought a suit upon the mortgage deed against tlte Payaks in 
" Suit No. 44 of 1894/ If the instrument in question had 
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“ST” been an outright sale of the xmindari ,„ a a mo ' ' 

Ssi &» *J"“ *• «*«% that the xamindar'. 

jsl i* ~ mdi «"*— 

DETU ‘ behalf of fh« * ! M Kcnsin ffton(l ), which was cited on 

.xti '??•■•***’ in ”»» rt » [ £ 

.. . ease > bjord Kensington, tlio morion «««. . u 

specifying certain properties, which were ,^“7^7 7 

by way of mortem « „n «+i A , , mortgaged, also convoyed 

4 aL 7 ffl=r in t. r"’ T?' toro “ ie,rfs ”" J 

of the moJIri 7 °' At the date 

Hrliahan in the County o?MddhL77u 7“ ot °. m ™ or 
whether the motive ' tat™ 1 ^ Z^Z 

that manor also. It was held +w •+ * m ^%agee 

Weed observing as Mo w. l^tlwh ‘A WOh ™^ 

“ Purport must be held to ho «iw, 1 . 116 °* oar mteu t and 

“ejmdem generis with the property ^hiXT 'd^ ° f 0ther P ro P erfc y 
“ any there should be • certain^ ,w + ^ ^ b ° en 80 conva jed, if 

“ and manorial rights in nroDert ° t° ^ a<ie & C0 EPkoId property, 

“ from anything attempted f\ 7 ° & t0taIlj diffepeat character 
“ the deed” § ^ t0 be e0n ^ ed * specified throughout 

Tbe appeal fails and is dismissed with costs. 


appellate civil. 

Before Mr. Justice Shephard and Mr Justice Ttl ; 
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°7 aWl “ ConsKloratio ” hereof, B undertook to with- 
executed, and tho 'nZl^Z ^5/ rt" ^ 

ofh 18 undertaking, permitted the appeal to proceed, and obtained a I 
on 20th November ISd, which he subsequently exoou ed a^nsT T rl 
the value of the promise^ note upon which L had oiK^TT 
retained the mortgage w Inch had been executed in the compromise. A now sued 
to recover irom B the amount which B had collected under the decree sitin' 

-luTI , il T h " Vmg ,UiSe " ° n thC dat0 of thafc collection, ’namely 
-dth October lS.'d, when it was contended that the suit was not maintainable 

insinnch as the decree had not been set aside, and tnat even if treated as a 

. 1 i amagL ” toV broach of th <> undertaking to withdraw the appeal it 
was barred, as the date of the breach was the dole of the decree, (vf‘ 2 m 

ovember 1891), which had been wrongly obtained, and this suit had not been 
brought wrthm three years from that date, the plaiut liar mg been filed on 
Hfch September 189(3 : 

Held, that inasmuch as all necessary allegations were made in the plaint 
the contract and its brerch being alleged, and as the defendant understood what 
the claim against him was, the plaint Sufficiently disclosed a cause of action for 
damages for the breach of conhact 

Eeld aUo, that the undertaking in the mortgage was “an agreement in 
writing registered ” within the meaning of article 110 of the Limitation Act and 

at consequently the claim was not barred. The fact that the iustiument was 

not signed by E did not take the case out of the operation of that article 

Suit for money. Defendant had, in 1887, sued plaintiff on 
a promissory note. The case was remanded by the High Court 
to tbe District Court, whereupon the parties entered into a 
compromise, in puisuance of tho terms of which plaintiff exe- 
cuted a mortgage deed in favour of defendant, in settlement of 
the claim. ^ This mortgage bore date the 6th of May 1891, and 
after reciting the fact that tho present defendant had filed the 
suit against the present plaintiff, and that an appeal had been 
preferred, witnessed that tho present plaintiff had agreed to pay 
a specified snm and had mortgaged certain property as security for 
its payment. The deed concluded thus These mortgaged 
properties shall remain in my possession alone. I bind myself to 
discharge the said debt by means of the mortgaged property 
detailed above by means of my other property and by myself 
personally. Inasmuch as a second appeal has been preferred 
by you in the High Court at Madras in No. 1447 of 1889 
in connection with the said suit, a petition shall he presented to’ Jili 
stop enquiry' regarding my share of the debt. 

; aeed has been executed with consent. (Mark of) ftaji-n* KAfo,™ » 


Kotappa 

V. 

V aiitR 
ZVMINDAR. 








if 







Kotappa The deed was duly executed by plaintiff and registered. 

Tali up Plaintiff took no steps to stop the suit, and defendant also permit- 
Zamir dar. ted it to proceed, m spite of the compromise, and subsequently 
executed the decree, which was passed in his favour on 20th 
November 1891. Plaintiff now sued to recover the sum taken 
from him by defendant under the decree, contending that the 
latter had been fraudulently obtained, having regard to the 
compromise Defendant pleaded, inter aha , that he had executed 
the decree as plaintiff had been in default in carrying out the 
terms of the compromise 

The plaint alleged that plaintiff and another were raiyats 
of defendant, and had executed a promissory note in defendant’s 
favour m respect of a debt due to defendant from a third person ; 
that defendant bad brought a suit on the note, when the claim 
was dismissed for w r ant of consideration; that defendant had 
then appealed to the District Court, when the decree of the lower 
Court was confirmed ; that defendant had preferred a second 
appeal to the High Court, when the suit was thrice remanded to 
the District Court for a finding ; that while the second appeal was 
pending in the High Court, a compromise had been effected, by 
^ the of which plaintiff was to execute a mortgage and 

defendant should hold plaintiff free from all further responsibility 
and file petitions to stay the appeal; that plaintiff had duly executed 
the mortgage deed, which was registered; that defendant had 
filed a petition in the District Court, and plaintiff knew no more 
of the matter till a subsequent date, when defendant, who, in fact, 
obtained a decree, executed it against plaintiff, and attached his 
property, whereupon plaintiff had to pay the amount originally 
due on the promissory note. Plaintiff charged that defendant 
had acted fraudulently in obtaining and executing the decree in 
spite of the mortgage deed given under the compromise. He 
claimed to recover the amount taken fiom him by defendant m 
the execution proceedings, and stated the cause of action to have 
arisen at the date when the money had been collected from him 
i$ execution of the decree, viz, 29th October 1893 The plaint 
filed on 14th September 1896 

The District Munsif held that it was the duty of the defendant 
8 to have notified the compromise to the Court, after accepting 
i l mortgage in satisfaction of his claim. He decreed in plaintiff’s 

»L faTour ’ but the Subordinate Judge reversed this decree on appeal, 
USk / Plaintiff preferred this second appeal. 
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Mr. Joseph Satya Nadar and T. Natesa Ayyar , for appellant, 
argued on the faets as stated above. 

F. Krishnasami Ayyar and K. Swbrahmania Sastri for 
respondent: — The plaint, as framed, is for the recovery of money 
collected ander a decree fraudulently obtained and the cause of 
action is stated to arise on the date on which the money was col- 
late 1. It c in not now bo construed, in second appe rl, to be a plaint 
brought for damage for bieach of contract In the Couits below, 
this contention was never even urged. The suit as framed will 
not lie for the recovery of money collected under a decree so long 
as the deoiee stands (Sha>na Puu>nad Rjy Cho?ide?y v. Ilurro 
Pnrshad Hoy Ckowdery( 1); The principle that money recovered 
unler legal proce-s cannot be recovei^d back has been upheld in 
many derided ra^es {2L mot v. Hampton(2)) Until the decree is set 
aside in a yropoih -fiancu d suit no suit will lie for the recovery of 
monej collected under it The cises of Knshna&ami Ayifangar v. 
Ranga Ayya >gar{ 8); Ma/Iammav VenlappaiA) ; and Vtra,aghata 
v. Subbahka 5) relating to adjustments do not apply. If a suit be 
brought ior recovery of damages for bieach of contract, t re contract 
being to represent to the Court the fact of an adjustment and to 
withdraw an appeal, the cause of act on arises on the date of the 
decree which the contacting par'y has permitted the Court to pass 
in brei‘hof his oibraob. Ti^ suit is tfor^E re barred, as it was 
brought moie than three years from the date of the decree, which 
is the real date of the bieacli. So, oven if this suit is construed to 
be a suit for damages for breach of contact, it must be dismissed 
on the ground of limitatio i, as it has been brought more than three 
years from the date of the bieach. [Belashs am Ayyangak, J. :~~ 
The money w^as lecovered twice over by you and it is sufficiently 
clear that the defend mb understood the suit to be one for damages 
for breach of contract. As for limitation, there is an undertaking 
in the registered mortgage deed that y u would represent to tlio 
Court the fact of the compromise made by you outside the Couit 
and this brings the case unler article llA] This moitgage deed 
is not signed by defendant and cannot m law amount to a “ contract 
in waiting registered 95 within the meaning of article 116. The 
mortgugir signed it and he chose to recite the undertaking in the 


(t) 10 M.I A, 203 
(3) 1 L S , 20 Mad , 369. 
<$) I L.R , fj Mad, 397. 


(2) 7 T K , 269 , 2 Smith’s L 0 , p 409. 
(4) l.h R , 8 Had., 227, 
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deed to which he alone affixed his signature. If the undertaking 
were of such a nature as to be a term of the actual mortgage, 
1 defendant might have been charged with constructive notice of it. 
But it relates to a matter quite extraneous to the mortgage, and 
therefore express notice of it on defendant’s part must be proved. 
There has been no such proof. [Bhashyam Ayyangab, J. : — 
You have accepted it and even filed a petition stating that (he 
matter was adjusted out of Court, though the lower Court refused 
to act upon it.] 

Judgment. — The only right of action to which the plaintiff, on 
the allegations made in the plaint, could be entitled, is a right to 
recover damages for breach of contract. The plaint certainly does 
not set out in terms that cause of action for the plaintiff seeks to 
recover the money extracted from him under the decree of the 
High Court with interest theroon and docs not ask for damages. 
But all the necessary allegations are made in the plaint. The 
contract and the breach of it are alleged and the written statement 
shows elearly that the defendant understood what the claim 
against him was. We think the plaint must he read as sufficiently 
disclosing a cause of action. It cannot possibly be said that the 
defendant has been prejudiced by the omission to ask specifically 
for damages. 

Then it is said that the suit is barred by limitation because 
the breach was made more than three years before the suit was 
The anwer to this is that the undertaking of the defendant 
to withdraw his second appeal was embodied in the registered 
mortgage instrument which he accepted from the plaintiff. The 
fact that the instrument is not signed by the defendant does not 
take t ie case out of the operation of article 11 > of the schedule to 
the Limitation Act. We, therefore, hold that the suit is not barred 
by limitation. It is unnecessary to consider whether any cause 
of action would have accrued on the mere passing' of the decree 
thout any money being exacted under it. The plaintiff i s 
c early not entitled to the whole amount of the claim Tim 
j Jmage snared by him is the amount levied ZZ 

m0rt8 “ ge up to 

tW dat, of tie tender ot themonej (*, «... 5fh geplsmbw 8 
that tender having been refused. 

■< W. rart r.y* ra> the decree of „ le SutoriJi 
t!»t of the ' U4A+ Muwtf, titodtf^ it 
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<to sum of Es. 1 ,092-8-3 


Valluk 

Zamindar, 


APPELLATE CIVIL. 

Before Sir Arnold White, Chief Justice, and Mr. Justice 
Bhashyam Ayyangar. 

SESHACHALA NAICKAR (Defendant), Appellant 


VABADA 

Limitation Act— Act XV of 1877, 

terms of sale, signed by vendor and v 
registered” 

The mere recital, in a sale-deed, that the 
“oontractin writing” to pay the consideration, 
lid of the second scheduli 
the contract of sale which has 
even though the sale-deed c~ 
has been paid, when in fact it has 
Amthala v. Dayumma 
Soluble, that a document executed and 
purchaser, and registered, acknowledging 
of the purchase price,' and providim 
certain date, is a 

116 of the seoond schedule of the Limitation Act, 
purchaser. 

Kotappa V. Vullur Zamindar, (I.L.R., 23 Mad., 50), ami Amlalavana Pamlavam 
y. Vaguuin, (T.L.R., 19 Mad., 52), approved. 

Sun for money. By a receipt, executed by plaintiff on 17th 
November 1893, (filed as exhibit IV), be acknowledged that 
defendant had that day paid him the sum of Es. 50, as an advance 
Oft account of Es. 10,000, the price agreed to he paid by defendant 
to plaintiff for the purchase of certain property. The receipt, 
which was signed only by plaintiff, concluded with the following 
clause “ You (defendant) should within two months from this day 
pay the remaining sum of Rs. 9,050— after deducting these fiftv 


l HARIAB ( Plaintiff), Respondent.^ 

xhed.JT, art. 11 6- Recent for money, 
ot by purchaser — u Contract 


consideration has been pa 
within the moaning 
' e k* 10 Limitation Act ; and where a sale-dee 
preceded the actual sale, article 116 rr 
contains an acknowledgment that the con 
~ 3 not been paid. 

(I.L.R., 24; Mad.* 233), followed. 

given by a vendor of prope 
tg payment of a sum of money o 
ig that the balance should be paid 
contract in writing registered.” within 
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rupees and duly get a deed executed and registered, Ac. 

« jfjoufail to pay the whole amount within llie two months, 3 ou 

ChZs should toiffcit the a bo ' ementioned adx ance.” 1 his document was 

not registered. 

On the samo date defendant executed a document (filed as 

exhibit B), addressed to plaintiff, containing the following : As 

you have sold to me for Es 10,000 and executed and given a sale 
of the properties • • • . , I shall, as I have arranged with 

you to pay off the whole of the amount thereof, as soon as I go to 
Hyderabad and return, pay y ou the same as soon as I go and 1 eturn. ” 

The balance of purchase money was not paid on the date fixed 
for its payment in exhibit IV, namely, 17th January 1894 On 
19th May 1894 plaintiff executed and gave to defendant a deed of 
sale of the property. This document, (which was registered and 
filed as exhibit A), recited the fact that the property had been 
sold to defendant absolutely for Es 10,000, an l that Es 50 had 
been received as an advance on 17th November 1891 (the date of 
cxhibH IV) It c„nel„ded as IJ.,,:--!, I W , e l eired 
you on this date the remaining rupees nine thousand nine hundred 
and fifty, and delix ered the aforesaid properties in your possession 
you yourself shall from this date take possession of the aforesaid 
properties, and use and enjoy the same from son to grandson and 
so on m succession with power to give away i„ gift, mort 
and sell, etc 1 0 this effect is the sale-deed of land, house and 
ground, etc written and given with my free will and consent ” 

The balance of purchase money had not in fact been paid on 
the date of exhibit A, though the document contained an aLow 

2^55 b n ? tiff aHeged that Sums counting only to 
Es. 2,(155 had boon paid since and that a balance of Es 7<uJ 

still due. Defendant contended that the whole of the n 

money had been paid three da 3 s after the sale-deed, and Zt the 

payments admitted by plaintiff related to another f 

■Ikgcd to Iiavs been oA" J “ 

giving a fresh starting point for limitation. Defendant de’d 
having n ade this payment, hut the Court found that 1 h J b 
made and that all the part-payments, including this one had 
paid towards the purchase price. A decree for the ^ b ° eQ 

for was passed in plaintiff’s favour. * ^ 0Unt BUed 
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Defendant preferred tins appeal, on the ground that the da, 


was barred by Imitation ' ^ ““ the dai ™ 

Sita&crmt Ayyat for appellant. „ v - 

f Kup/naam At,, jar and Kununccsumi S'istri for respondent ° HAW “ 
Toombs -This is an appeal by the defendant against rhe 

ske l’ fc “^ <&»•** tl,„ d.f.udaut to pay, 
with hiture mteroat to the plaintiff, the aura of Rs. 7,345 bein* 

the .mount claimed the plaint „ the balance of (be amount 
of consideration for a eale-dctd, dated 1 9th May 1894, elect, ted 
by the plaintiff in favour of defendant. 

The only ground on which this appeal is preferred is that the 
smt is barred by limitation. 

Ihe consideration foi the sale of the honse and other properties 
comprised in the sale-deed was Rs. 10,000 and the plaint sr t> forth 
tha., part-payments amounting to Rs. 2,655 we, subsequent 
to the execution of the sale-deed and cb lively of the p 10P crty 
made by the defendant from time to time, the last of such part- 
payments having been made on 9th Septembi r 1 897. 

The suit was brought for the recovery of the balance, viz., 

Rs. 7,345, and it is stated in paragraph 5 of the plaint that the 
cause of action arose on 9th September 1897, the date of such last 
part-payment and on 19th May 1894, the date of the sale-deed 
Ihe alleged part-payment of 9th September 1897 can furnish a 
fresh starting point for limitation under section 20 of Act XV 
of 1877 only on the supposition that the fact of such payment 
appears m the handwriting of the person making the same. The 
plaint therefoie must he taken as alleging by necessary implication 
that the fact of such part-payment appears in the handwriting of 
tho defendant or his agent. The defendant, while admitting all 
the part-payments except the last, pleaded that they were not 
made towards the consideration of the salo-deed but for a separate 
and independent transaction. The learned Judge who tried the 
suit held that all the part-payments, including the last pait- 
payment, wero made towards the consideration of the sale-deed ; 
and this finding is not impugned before us. 

The plea of limitation was set up in the written statement and 
an issue was also taken. In the course of the trial of the suit the 
plea of limitation was abandoned by the defendant’s pleader when 
it was discovered that the plaint was really presented on 16th July i . 

1900 , the day on which the Court re-opened after the long, vacatim* J | * f 



Varada 

Chariar, 
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Sjsshachala which commenced on ?th May 1900 and not on the 27th July as 

Naiuur was erroneously assumed The learned Judge gave a decree in 

Yaraba favour of the plaintiff on the merits. 

Chariar „ x 

It is now urged on behalf of the appellant that the article of 
the Limitation Act applicable to the suit is article 115 of the 
second schedule, which piescnbes a period of three years, and not 
article 116 or article 120, under either of which the period is six 
years. It is conceded that, if the period of limitation applicable 
be six years, the suit is not barred by limitation in any "view 
and that the plaintiff need not lely upen the part-paj ment of 
9th September 1897 or any other parb-payment. On the other 
hand, if the period of limitation applicable be three )eais, the 
suit will be barred by limitation, but for the pa it- payments within 
three years before the date of suit and part-payments witjpnn three 
yeais after 19th May 1891, which payments are all set forth m 
exhibit D. 

The appellant’s pleader contends that the contract to pav the 
purchase money is not “in writing registered ” within the meaning 
of article 116, but that the defendant’s obligation, if any, to pay the 
purchase money aiises from a contract “not m writing registered ” 
and that therefore article i 1 5 governs the suit. 

His contention eventually was that there was an oral contract 
implied by law collateral to the sale-deed after the same was 
' executed by the plaintiff and accepted by the defendant He 

evidently overlooked exhibit IV m the ease which was not brought 
to our notice during the argument of the appeal. If that exhibit 
had been brought to notice the argument would have been 
considerably simplified That is a receipt, dated ! 7th November 
1893, given by the plaintiff to the defendant acknowledging 
payment m advance of Es 50 in part-payment of the price of 
Es 1 0,000. It contains the terms of the contract of sale, fixing a 
period of two months from 17th November 1893 for payment of 
the balance of purchase money, viz , Es. 9,950, and the execution 
of a conveyance It also provides that in default of payment of 
the balance of the purchase money within the stipulated time, the 
defendanb should forfeit the Es. 50 paid by him in advance. 

/ The balance of purchase money was not paid on or before 17th 

, 1 January 1894, the time fixed in exhibit IV ; but the conveyance 

ijj 4 exhibit A was nevertheless executed on 19th May 1894. It recites 

payment of Es. 50 in advance on 17th November 1893 
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acknowledges the receipt of the balance of purchase money as paid Seshauhai,.! 
on the date of the sale-deed. It is therefore dear that the plaintiff, * N A,CKAa 

the vendor, waived the stipulation as to time and completed the 
sale on 19th May 1K94 and delivered to the defendant possession 
of the properties sol 1. In a recent decision of die Privy Counci., 

Safi Lai Ohand v. hid(irgtt( 1), it is laid down as the settled law that 
notwithstanding an admission in a sale-deed that the consideration 
has been received, it is opon to the vendor to prove that no 
consideration has been actually paid. Under the contract of sale 
which wa$ entered into in November 1843, the terms of which 
were reduced u, writing in exhibit 17, the defendant agreed to 
pay the purchase mum \ >u or before 17th January 1891, and in 

the sale-deed the sam ms aehm i^ged to have been paid to the 
plaintiff on the 19th Mav U » !. when the conveyance was executed, 
though, in fact, it was not "'upii/i The present suit therefore is 
based, not on am emit riot implied by law cp/the execution of the 
sale-deed, bat upon the mujfess contract of sale of 17th November 
1893, claiming compengBpa for breach of the contract to pay 
the purchase money d^tfeining the conveyance. Exhibit IV is 
not registered and the question of limitation therefore i- goierned 
by article llo^^UJpr receipt had been registered, we should have 
been preprtflIPWTiold, following the decision of this Court in 
Ambalavana Tnndaram v. V«gur'in{2), and the recent decision of 
this Court in Kotappa v Vailur Zamindar{ 3), that article 116 would 
be applicable to the ease notwithstanding that exhibit IV was not 
signed by the defendant. In Avuthctla v Dayumma{ 4) which was 
cited by the learned pleader for the appellant, it was not only held 
that a suit to enforce the vendor’s lien was governed by article 111 
and not by article 132, but that, as regards the personal remedy, 
the benefit of the six years given by article 116 was inapplicable, 
though the sale-deed which simply recited that the price had been 
paid was registered. In that decision we concur, for the mere 
recital in the sale-deed that the consideration had been paid cannot 
he construed as a contract in writing to pay the consideration 
money* ]j£ the oral agreement or contract of sale w hioh immedi- 
ately preceded the actual sale he also reduced to writing, as is 
very often the case, in the deed of sale itself which is registered, 
the ease might he different and article 116 would govern it though’ 
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the sale deed also acknowledges the payment and receipt of ifeel 
price when in fact it was not paid, hut its receipt was acknowledged 
in anticipation of payment being made. In the present ease, not 
only is the preliminary contract of sale not reduced to writing in 
the sale-deed, but it had already been reduced to writing in 
exhibit 1Y, which was not registered. According to the terms of 
the conti act of sale the cause of action for enforcing the payment 
of purchase money by specific performance against the vendee 
arose on the 17th of January 1894. The time limited for the 
specific performance having been waived by the plaintiff and the 
conveyance having been executed on the 19th -of May 1894, time 
for payment of the purchase money was really extended till that 
date, and the price became payable on that day and the cause of 
action for tli 3 recovery of the purchase money accrued on that day. 
Even assuming that the limitation commenced on the 17th of 
January 1891, it will mate no difference m the case, inasmuch as 
on the 19th of May l c 94 there wes an acknowledgment of liability 
in writing by the defendant in exhibit B within the meaning of 
section 19 of the Limitation Act and there were several part- 
payments subsequent thereto up to the 19th of July 1896 and 
there was a further part payment on the 9th of September I s 97 
'I he suit having been brought on the 16tli of July 1900, it was 
within three years from the dates of the last two part- payments 
and would therefore not he birred under article 115 of the 
Limitation Act, if, as found by the learned Judge, the part- 
piyments have been male, and if, as averred in law, in the plaint, 
the fact of part- payments or at any rate of the la it two 
part-payments appears in the handwriting of the defendant or his 
agent. The defendant having abandoned the plea of limitation 
during the course of the trial of the suit and, as we are told 
by the respondent’s pleader, who also appeared at the original 
trial, before the plaintiff’s ease was closed, we cannot allow the 
appellant to revive, in appeal, the plea of limitation which he had 
deliberately abandoned in the Original Court, when, as in this 
case, such plea cannot be decided by the Appellate Court either 
upon facts as found by the learned Judge or as admitted by 
the defendant ; and it would bo necessary to remit the issue of 
limitation to the learned Judge for further trial if the plea of 
limitation were now allowed to be raised 

The appeal therefore fails and it is dunissod with eo 3 t§ . 
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PRIVY COUNCIL. 

SUBRAHMANIA AYYAR (Appellant), 


KING-EMPEROR (Respondent). 

[On appeal from the High Court of Judicature 
at Madras.] 

Criminal Proceduie Code — Act V of 1898, ss. 233, 234, 235 (1) — Misjoinder of 
charges — Tnal by jury on indictment m which charges have been wrongly 
joined — Irregularity in criminal proceedings — Count changing continued acts 
of abetment o r extortion and bribery — Penal Code — Act XLV o/1860, ss. 109, 
161 and 384 — Evidence Act — Act I of 1872, s. 167. 

The appellant was tried at the Criminal Sessions of the High Court, and 
convicted, on an indictment the first count of which contravened the provisions of 
sections 283 and 234 of the Code of Criminal Procedure (which provide that every 
separate offence shall be charged and fried separately, except that three offences 
of the same kind may be tried together in one charge if committed within the 
period of one year), and did not fall within the provisions of section 235 (1) 
(which provides that if, in one series of acts so connected together as to form the 
* same transaction, more offences than one are committed by the same person, he 
maybe charged with, and tried at one trial for, every such offence). On a case 
^tfOrtified under article 26 of the Letters Patent and heard by the Full Court, it 
was held by the majority of the Court that the union of the first count with the 
others made the whole indiotirent bad for misjoinder, but that it was open to 
them to strike out the first count, rejecting the evidence with regard to it, and 
deal with the evidence as to the remaining counts of the indictment. This was 
done with the result that the conviction was upheld on one count only, the 
sentence being reduced : 

Held, by the Judicial Committee that the disregard of an express provision of 
law as to the inode of trial was not a mere irregularity such as could be remedied 
by section 537 of the Ciimiual Procedure Code. Such a phrase as “ irregulaiity ’* 
is not appropriate to the illegality cf trying an accused person top more different 
offences at the same time, and those offences being spread over a longer period 
than by law could have been joined together in one indictment. 

f Smurth u aite v. Hannay , ([1894] A.C., 494), referred to. In the matter of 
Abdur Rahman , ((1900) I.L Ii , 27 Calc., 839), dissented from. 

Nor could such illegal procedure be amended by arranging afterwatds what 
might or might not have been properly submitted to the jury. To allow this 
would leave to the Court the functions of the jury, and the accused would never 
have been reallj tried at all upon the charge afterwards arranged by the Court. 

♦ Present : Lords Chancellor (Halsbury), Macnaghten, Davey, Kobertson, 
Linbley. , 


P.C.* 

1901. 

June 26, 28. 
August 2 
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altogether illegal and the conviction was set aside. 

s . Appeal from a decision of the High Court under artiole 26 of the 
Letters Patent of 1865, 'which modified the verdict of a jury in a 
case tried in the ‘ Original Criminal Jurisdiction of the Court,’ and 
the sentence pronounced in pursuance of such verdict, and sentenced 
the appellant to two years’ rigorous imprisonment and a fine of 
Rs. 5,000, and in default of payment of the fine to a further term 
of nine months’ imprisonment. 

The appellant, Suhrahmania Ayyar, was superintendent of 
the military accounts department, Madras. One *J. L. P. 

D’Santos was supervisor of the same department subordinate to 
the appellant. 

On 8th November 1899 the Chief Presidency Magistrate of 
Madras framed ten charges against the appellant and D’Santos 
for offences under sections 109, 161 and 384 of the Penal Code, and 
committed them for trial on the said charges to the High Court of 
Madras. The case came on for hearing at the First Criminal 
Sessions for the Town of Madras for 1900, when the appellant 
and D’Santos were jointly charged under the above sections upon 
an indictment which contained seven counts. ' 

The first count stated as follows : 

“Tha[; they, the said Suhrahmania Ayyai and the said J. L P 
Santos, being public servants to wit, respectively, deputy examiner" 
supermtendent and supervisor of the accounts branch of the Jl ’ 
tary accounts department in or about the month of March 1806 did 
conspire and combine together and thereafter until the month of 
November 1898 did continue so to conspire and combine, for the 
purpose of extorting money and obtaining illegal gratifications from 
clerks m the accounts branch of the military accounts department for 
lmself the said Suhrahmania Ayyar, in pursuance of and according 
to which said conspiracy and combination the said Suhrahmania A vvl 
did obtain for himself through the said J. L. P SZZ dV 

mifi Zlmsu^ZZ K%ana “ during tte ^ 

fton one Balasundara MndaHfoe 2i rf * mZT b fa M ° 5 
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sum of Rs., 3 in November 1898, and that they have thereby com- Subrahmania 
mitted an offence punishable under sections 109 and 384 and sections 
109 and 161 of the Penal Code, and within the cognizance of the High King- 
Oourt of Judicature at Madras aforesaid.” E^bfrob. 

The second, fourth and sixth counts charged the appellant with 
having on or about 27th August 1896, the 1st March 1897 and 10th 
May 1897, respectively, dishonestly induced one Balasundara 
Mudali to pay to himself through the said J. L P. D’Santos the 
sums of Rs. 100, Rs. 60 and Rs. 100, the first and second of such 
acts being charged as an offence punishable under sections 161 or 
384 of the Penal Code, while the third was charged as an offence 
under sections 109 and 161. 

The third, fifth and seventh counts charged D’Santos with 
having abetted the appellant in the commission of the offences set 
out in the second, fourth and sixth counts, respectively, and as being 
thereby punishable under sections 109 and 161 or 384. 

The case certified under article 26 of the Letters Patent by 
the officiating Advocate-Greneral after setting out the counts of 
the indictment stated so far as it is material for this report as 
follows : — 

2 That the said Subrahmania Ayyar pleaded not guilty to the 
first, second, fourth and sixth counts of the charges framed against 
him, and was tried by the Hon’ble Mr Justice B-iddatn and a special 
jury between the l^th Pebruaiy and 12th March 1900 when the said 
Subrahmania Ay) ar was convicted on the first, second and sixth counts 
of the charges framed against him, and acquitted under the advice of 
the said learned Judge on the fourth count, and the said learned Judge 
thereupon sentenced him to three years’ rigorous imprisonment and a 
fine of Rs. 8,000. 

“ 3. That before the jury were empanelled Mr. Daly, who appealed 
as Counsel for the Crown, moved before the learned Judge that pardon 
should be tendered to D’Santos and that he should be examined as a 
witness for the Crown. 

4. That the learned J udge thereupon directed that the pleas of 

D’Santos on the various counts of the charges framed 
against him, namely, the first, third, fifth and seventh counts, should 
be first recorded, before pardon was tendered 

5. That the said D ? $antos pleaded guilty to each of the said ^ 

counts under the advice of Mr Daly, Counsel for the Crown, * * * j , Jjj 

6. That the said leained Judge then proceeded to tender pardon 

> D’Santos under the. Criminal Pr< 
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in question were not exclusively triable by tho High Court, and 
secondly, because pardon could not be tendered to the said D’Santos 
as be bad already pleade 1 guilty. 

“7. That tbe said lei rued Judge overruled tbe objection taken by 
Counsel for JSubrihmama Ayyar and tender* d pardon to tbe said 
D’tfantos under section 338 of the Code of Oiimiual Procedure, and 
tbe said D’Sanfos was examined as a witness for t ie Crown on 26th 
and 27th February 19 tO and ins evidence was placed by tbe learned 
Ju ige before the ]uiy alon<r with the other evidence in trie case. 

u 8. That when tbe indict neut was read out and before plea 
ol jection was taken by < ounsel f( r Subrabmania Ayyar to his tiial on 
tbe first count on tbe ground, firstly, tb it tbe said count which charged 
both tbe accused with one offence of conspiracy, disclosed no offence 
under tbe Penal Code ; secondly, that even if it did, it could not be 
trie 1 at one tml under sections 233 and 234 of tbe Code of Criminal 
Piocedare along with tbe sotor d, fouith, and sixth counts; and 
tbi dly, that assmni g the said count: should be construed as charging 
the said Subi ahm mia A\y*r witii various and distinct offences m 
respect of several in tb is of illeged exfcoitions of money and illegal 
giatibcations, exceeding three in number, therein specified as having 
occurred between March 1898 and November 1898, three of which 
form respectively tbe sub jeer matter of tbe second, fourth, and sixth 
counts against the ssid Subrabmania Ajjar, it could not, under tbe 
pio\i ions of sc cti ms 233 and .34 of the Code of Cr minal Procedure 
be trmd at one ’rial, and that such a tiial would prejudice the said 
Sulnahm mia Ayyir in the vie w of the jury, and nnbirrass him in his 
doff nee ; + hat tbe sud objecting were oveiruled by the learned 
Judge and tbe indictments were allowed to stand and tbe evi i once 
allowed to be adduced on behalf of the Crown in respect of the first 
count which evidence was not relevant to tbe second, fouith, and sixth 
couuts. ,, 

The material clauses of the certificate given by the officiating 
Advocate -General were — D 

“ TIiar iu mv judgment the learned Tudge who presided at the 
First Criminal Serious . f the High Comt of Judicature at Madras for 
1900 eired in law in deciding that it was competent to him to tender 
a pardon to D’Santos notwith tiding that none of the offences inf 
respect of which the said Subiahmama Ayyar was being tried wa%t 
within the meaning of the Criminal Procedure Code, exclusive 1 " ' 
triable by the High Court, and that therefore the learned Ju 
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erred in law in admitting tlie evidence given by D’Santos as a witness Sibrahmi.nu 

for the Crown after par ion had been tendered to him and in placing A ^ AR 

the same before the j ary. 

u (£) That in my judgment the <-aid learned Judge erred in law 
in not striking out the first count from the indictment but trying and 
convicting the said Subrahmama A y\ ar on it and m allowing evidence 
to be adduced by the Crown in lespect of the first com t as regards 
matters of alleged extortions of money and illegal gratifications 
therein specified other than those forn ing the subject matter cf the 
second, fourth, and sixth counts and placing the a bef re the jury. 

“ ( c ) That in my judgmei t the said learned Judge trrel in law 

m trying the said Subrahmama Ayyar on the fir t, se« end, fouith, 

and sixth counts at one trial.” 

Upon this certificate the ca^e was heard twice before the Full 
Court of six Judges (Sir Arnold Whjie, O.J., and Shephard, 

Davies, Benson, Boddam, and Moore, JJ.). It was heard first 
upon the questions of law, and afterwards upon the facts. 

On the questions of law all the Judges held that the offer of a 
pardon to D’Santos wa* illegxl, but all with the exception of 
Davifs, J., held that his evidence was still admissible. 

As to the first count, while the Chief Jusncr, and Shs.pih.rd 
and Boddam, JJ , held that it was good, Bin-on, Davies and 
Moore, JJ , held that it was bad. All the Judges except Boddam, 

J., held that, whether it was good or bad, its union with the 
remaining counts made the whole indictment bad for misjoinder. 

But all the Judges except Davies, J., who gave a qualified opinion, 
thought that it was open to them to strike out the first count and 
deal with the evidence applicable to the remaining counts. 

On the final hearing upon the tacts, all the Judges were of 
opinion that the appellant should he acquitted on the second count. 

They also agreed iu thinking that D’Santos was utterly untruth- 
ful and that no iclianee whatever could be placed upon his 
evidence. As to the sixth count, which alone remained, all the 
I Judges, except Davies, J., were of opinion that after excluding 
* the evidence of D’Santos and disbelieving, as they did, the 
evidence of Sivachandra, there was enough left to support 
the conviction of the appellant on the sixth count. Davies, J., 

: thought that the charge being laid as one of bribery, the 
i evidence of Balasundara was the evidence of an accomplice which, 

[ according to the invariable practice of the Courts in India, 
j required corroboration. As to Sivachandra he said “ Now* 
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this story he true or false it is no corroboration of 
Balasundara 5 s story and brings nothing homo to the first 
accused. I therefore find that there is no legal evidence 
upon which the sixth count can be supported. Supposing again 
that I am wrong in appreciating the evidence, surely it was 
a case in which the jury might have doubt .... and 
might have given the accused the benefit of the doubt.” Then 
he relied on the judgment of the Lord Chancellor in Malm v. 
Attorney-General for New South Wales{ 1) as showing that, where 
the accused was entitled to the finding of a jury, it was not 
open to the Court, upon different evidence from that which had 
been before the jury, to pronounce that he was guilty. 

The result was that in modification of the original sentence 
the Court sentenced the appellant to a term of two years’ 
rigorous imprisonment and a fine of Rs. 5,000, and in default of 
payment of the fine to a further term of nine months 5 imprison- 
ment. 

The following are the material portions of the judgments 
of the Court on the questions of law : — 

Sir Arnold White, 0 J —The first point of law which is raised in 
the certificate of the officiating Advocate -General is vifch reference 
to the pardon tendered to the second accused ..... The 
Question of the legality of the pardon inrns entirely upon the 
construction ot‘ sections 337 and 338 of the Code of Criminal Pro- 
cedure On principle it is difficult to see why the discretionary power 
of the Judge of a Sessions Court or of a Judge of the High Court to 
tender a conditional pardon should, when a case has been committed 
to a Sessions Court or to the High Court, be limited to eases which 
were, in the first instance, u exclusively triable by the Court of 
Session or High Court.” However, the effect of the words ‘ £ such 
offence” in section 338 is to restrict the scope of the section to the 
# offences referred to in section 337, namely, offences triable exclusively 
by the Court of Session or High Court. The offences in the present 
case were not triable exclusively by a Court of Session or the High. 
Court. It has been express^ decided by the Calcutta High Court 
a Sessions Judge cannot tender a pardon to an accused under 
^Siefibn 338 of the Code of Criminal Procedure when the offence for 
Which he has been committed is not triable exclusively by the Court 
if Queen-JZnipms y Sadhee Kasal( 2). On the construction 

of sections 337 and 338 I am constrained to hold that it was beyond 


(I) (1893) [1894] A.C., 67 
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the powers of the learned Judge to tender a conditional pardon, and Subrahmania 
that the learned Judge erred in law in deciding that it was com- 
petent to him to tender a pardon to the second accused. 

With reference to the question of the legality of the pardon the 
certificate of the officiating Advocate-General proceeds to state that 
“therefore ” (i by reason of the fact that it was not competent for 
the learned Judge to tender a pardon to the second accused), in the 
judgment of the officiating Adviocate- General “the learned Judge erred 
in law in admitting the evidence given by the second accused as a 
witness for the Crown and in placing the same before the juTv.” In my 
view the question of the admissibility of the evidence of the second 
accused as a witness for the Crown must be considered independently 
of the question of the legality of the pardon. The course of events 
at the trial was this. On behalf of the Crown an application was made 
that a conditional pardon might be tendered to the second accused. 

The learned Judge declined to consider the application until the second 
accused had pleaded to the charges preferred against him. The 
second accused then pleaded guilty on the first, third, fifth and seventh 
counts of the indictment and his plea was recorded The learned Judge 
then tendered a pardon to the second accused under section 338 of the 
Code of Criminal Procedure following the words of section 337, and the 
secant! accused was then removed from the dock. This is the state- 
ment of the learned Judge as to what took place at the trial and his 
statement is conclusive. If the learned Judge had made it a condition 
of pardon that the second accused should plead guilty, other questions 
would no doubt have arisen for consideration. The learned Judge 
however made no such condition, and the real question therefore 
which we have to consider is whether, apart from the question of 
pardon, the second accused, in the events which happened, became 
a competent witness for the Crown. This question is not raised in 
the certificate of the officiating Advocate-General, but inasmuch as it 
has been fully argued on both sides, and inasmuch as it is impossible 
for this Court to “ review the case ” as we are empowered to do by 
article 26 of the Letters Patent without determining this point, I 
Proceed to deal with it. 

■ The English practice, when an accomplice is to be called for the 
(flowfi, if either (i) not to include him in the indictment, (ii) to take 
his plea of guilty or otherwise withdraw his case from the jury before 
calling him, (iii) to offer no evidence against him on the indictment 
and take an acquittal before calling him, or (iv) to enter a n&Me 
prosequi. In the case of Winsor v. The Queenil) it was held bf the 
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Subrahmania Fxcheqner Chamber on a writ of error from the Court of Queen’s 
Bemh that whe * two prisomrs w^re jointl\ indicted and plead* d “ not 
Emperor but only one was gi'©n in charge to the jury, the other was 

an admissible witness altho *gh his pi a of “ not guilty ” rema ned on 
the record undisposed of. Fillers precluded from so doing by any 
express provision of the law of Indii, I should be j repared to apply 
the principle of this decision to the fact*' of the present case and to 
hold that, when the second accused had pleaded gnilty, as between 
him > nd the Crown, no issue remained to be tried, an 1 that his 
incompetency to give evidence was removed, notwithstanding that, 
at the time he g ive his evidence, his plea of guilty remained on the 
record undisposed of. 

In support of the view that the evidence of the second accused was 
inadmissible, it has been aivued that the plea of guilty, in itself, did 
not amount o a conviction ; that at the time he ^ave his evidence the 
trial of the second accused was not at an end and thar he then was an 
“ accused person” and therefore incompetent to give evidence on 
o ith. Our attention was drawn to a number o I sections of the Code 
of Criminal Procedure (sections 213, 245, 216, 255, 257, 263 (g) and 
( h ), 305, 3^6, 307, 309, 412 and 562), as showing that the Code of 
Criminal Procedure contemplates some further proceeding by the 
tribunal before which the admission of guilt is made or the plea 
of guilty is pleaded, before the admission or the plea becomes a 
“conviction.” The word “ conviction ” with its cognate expressions 
would seem to he used somewhat L osely in the Procedure Code. For 
example m section 271 “convicted” seems to mean nothing more 
than “ sente* ce i,” since the Code contains no other provision for 
dealing with an accused pei son who pleads guilty. It may be that 
it would have been more strictly regular if the learned Judge, after 
recording the plea of guilty, had stated or recorded in set terms that 
he convicted the second accused on his plea of guilty. But, in my 
judgment, the question of the admissibility of the evidence of the 
second accused ought not to be decided on the narrow and technical 
ground tnat he had not been “ convicted ” in the sense in which the 
word is used in certain sections of the Code of Criminal Procedure, 
but on the broad ground that when he gave his evidence he was not 

m charge of the jury and no issue remained to he tried between him 
and the Crown. 

The authorities relied upon by the defence are in no way in conflict 
with tins view. In Beg. v. Earn anta(l) the Bombay High Court held 
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that the evidence given by a person who had received a pardon in the Subrahmania 
ca-e of an offence not exdusively triable l>' tbe Coi rt of S ssion a as 
not relevant inasmuch as the witness bad not been acquitted or dis- 
charged or convicted. So far as can bo gatheiei fiom the report the 
wi Tie&s w uld seem to have pleaded “ not guilty.” In any case the 
question of the effect of a plea of guiHy was not raised or consid rod. 

The same observation applies to the judgments of tbe Allahabad 
High Court in Empress of India v. Asghar Alt(\) and Queen-Lmprest 
v. Kallu{2)* The cases in which it ha« been held that, when one of 
two persons -jointly charged pleads guilty, his confession is not admis- 
sible against the other, are illust ations of the proposition that, w\ en 
an accused person has pleaded guilty, nothing remains to he tried as 
between him and the Crown. In Queen-Empress v. Pahuji{ 3) A and 
B were charged with murder A plea ed guilty, but he was not 
convicted or sentenced till the conclusion of the tiial of B. The 
Sessions Judge took into consid- ration as against B a confession made 
by A . The Couit held that afte* A had pleaded guilty he could not 
be treated as being jointly tried with B , and his confession there ore 
was not admissible as against B under section HO of the Indian 
Evidence Act. In Beg v. Kalu Pafil(i) it was held by ti e Bombay 
High Court that a prisoner who pleads guilty at the trial and is con- 
victed and sentenced cannot be said to be tried jointly with other 
prisoners committed on the same charge who plead not guilty : and in 
Venhatasami v. The Queen' 5) where the prisoner at the time he gave 
his evidence had pleaded guilty hut had not been sentenced, a Judge 
of this Court decided the s^mo point in the same way. A Divisional 
Bench of this Couit has re ently decided (see Queen- Impress v. Chinna 
Pavuchi{6)\ that a trial does not necessarily come to an end with a 
plea of guilty. Using the word trial in its pop iar and not in its tech- 
nical sense this is a proposition which is indisputable. In the 
present case the £ trial 5 — in the non-technical sense — of the second 
accused had obviously not come to an end when he gave his evidence 
seeirg that after he had given his evidence he was sentenced on his 
plea of guilty. But the question k> not whether his trial had come 
to an end, but whether his incompetency to give evidence had been 
removed. In my judgment when the second accused gave his 
evidence, he was not an incompetent witness, and an oath could be 
lawfully administered to him. I think his evidence against the first 
accused was rightly admitted. 


(1) (1879) I.L.R., 2 All., 260. 

(3) (1894) I.L.R., 19 Bom., 195. 
(5) (1883) I.L.R., 7 Mad , 102. 


iikiiM 


(2) (1884) I L.E., 7 All., 160. 

(4) (1874) 11 Bom. H.C.R., 146* 
(6) (1899) I.L.R., 23 Mad., 151, 
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Subbahjiama The next question for consideration is whether the first eount of 
At J ab the indictment is had .... The count alleges that the two 

feiNG- accused in the month of March 1896 conspired, and until November 
Empebob. . 

1898 continued to conspire to extort money and obtain illegal gratifi- 
cations from clerks for the first accused, and that, in pursuance of this 
conspiracy, the first accused obtained for himself through the second 
accused divers sums of money from four individuals. The eount 
specifies the moneys thus alleged to have been obtained. Eor the 
purposes of the question now under consideration it is sufficient to say 
that the sums of money thus specified are more than three in number, 
and that the period during which, it is alleged, these sums of money 
were obtained exceeds one year. The count then charges both 
accused with having committed an offence under sections 109 and 384 
and sections 109 and 161 of the Penal Code. Under the English Law 
the agreement or combination to do an unlawful thing or to do a 
lawful thing by unlawful means amounts in itself to a criminal 
offence. The only provision in the Indian Penal Code which makes 
the mere combining or conspiring without more, a criminal offence is 
contained in section 121- A, which provides “ Whoever within or 
without British India conspires to commit any of the offences punish- 
able by section 121, or to deprive the Queen of the soveieignty of 
British India or any part thereof, or conspires to overawe, by means 
of criminal foiee or the show of criminal force, the Government of 
India or any local Government, shall be punished with transportation 
foT ' life or an y shorter term or with imprisonment of either description 
’khich may extend to ten years. Explanation — To constitute a con- 
spiracy under this section it is not necessary that any act or illegal 
omission shall take place in pursuance thereof.” Section 107 of the 
Penal Code provides that a person abets the doing of a thing who 
“ “gages With another person in a conspiracy for the doing of that 
thing if an act or illegal omission takes place in pursuance of that 
conspiracy and in order to the doing of that thing.” Explanation 2 
to section 108 provides that « to constitute the offence of abetment it 
is not necessary that the act abetted should be committed, or that the 
effect requisite to constitute the offence should be caused.” Section 
107 does not create any offence. It merely specifies three ways in 
t ^ *hieh the doing of a thing may be abetted. Under this section the 

l.i ‘ , f an abetment of an offence by instigation may be committed, 

n 0 ! although nothing is done as the result of the instigation, but it is a 

, - nece^ary'ingredient of the offence of an offence by conspiracy that 

,h n J m mm ffkgal omission should take place in pursuance of the con, 
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■under the Indian law, be bad upon the face of in. Section 108 pro- 8dbrae<mania 

• * AiyAE 

vides : — “ A person abets an offence who abets either the commission v > 
of an offence, or the commission of an act which would be an offence Kiaio* 

if committed by a person capable by law of committing an offence 
■with the same intention or knowledge as that of the abettor.” 

Section 109 provides the punishment for the offence of abetting an 
offence. It is in these terms : — “ Whoever abets any offence shall, if 
the act abetted is committed in consequence of the abetment, and no 
express provision is made by this Code for the punishment of such 
abetment, be punished with the punishment provided for the offence.” 

This section does not say “if the offence is committed,” but “ if the 
act abetted is committed.” This shows that in cases of abetment by 
conspiracy a punishable offence has been committed as soon as an act 
has been done in pursuance of the conspiracy. I do not think the 
words “act abetted” are used in section 109 as a synonym for 
« offence.” No doubt there are sections of the Penal Code, in which 
the word “ act” is used as meaning “ offence ” But in section 109 
and in the illustration thereto a distinction seems to be drawn between 
an act abetted, and an offence committed. The first count charges a 
continuous abetment of an offence by conspiracy. The allegations as 
to things done or in the phraseology of the English Law “ overt acts ” 
are not allegations of separate offences, and are not charged as such ; 
they are allegations of things done in pursuance of the conspiracy 
which may or may not amount to offences in themselves These acts 
are charged in order that the jury may draw the inference, if, in their 
opinion, the evidence supports such inference, that the offence of 
abetment of extortion or abetment of bribery by conspiracy has been 
committed. In my opinion the first count only alleges one offence— 
that of the abetment of an offence by conspiracy. In my opinion, 
apart from the question as to whether changes in the substantive law 
could be effected by the provisions of a Code of Procedure, it was not 
the intention of the Legislature, by the introduction into the Proce- 
dure Code in 1872 of the section which corresponds with section 233 
of the present Code, to alter or modify, either as to form or substance, 
tjbe law of abetment by conspiracy as laid down in the Penal Code* 

Purfher, the proposition that, in laying a charge of conspiracy by 
abetment, the number of overt acts, which can be alleged, is 
restricted to three by reason of sections 233 and 234 of the Code 
of Criminal Procedure is inconsistent with the express provisibns 4 

of section 10 of the Evidence Act, 1872. It has been objects® 
that the first count contains charges of abetment by conspiracy Of Wfa* I f JjjMi 
offences— bribery and extortion. Having regard to the provisions of 
sections 235 (2) and 236 of the Code of Criminal Procedure, this 

% *4 * 1 1 1 U| || 
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ScmBAHMANiA o’ jection cannot be sustained. In my opinion the first count charges 
AT J riB only one offt-nc^, the form in which it is drawn does not contravene 

Kixe- any of the provisions of the Procedure Code, and the count, m itstlf, 

Empekoe. j 8 a g 00 ^ coun t_ 

r lhe nest point of law which has to be considered is the question of 
the legality of the trial of the first accused on the first, second, fourth 
and sixth counts at one trial. As to this the officiating Advocate- 
General certifies that, in his judgment, the learned Judge erred in law 
in trying the first accused on the first, becond, fourth and sixth counts at 
one trial In my opinion the indictment, as a whole, is bad for mis* 
joinder, and the learutd Judge ericd in law in t ry i < g the first accused 
on the firsr, second, fourth and sixth counts at oue trial The first 
count iharges as against the first accused, the offence of abetment of 
bribery, or of extortion, by conspiracy . This is a distinct offence. Ihe 
second count charges against him a specific act of bubery or extortion 
committed on 27th August 18«6 This is a distinct offence. Ihe 
fornth count charges agonst him a specific act of bribery or extortion 
committed on 1st Mart h 1897. 'J his is a distinct offence r J he sixth 
count charges ? gainst him a specific charge of briteiy comm tted on 
loth May 1897. (It was adm tted by ihe junior Counsel for the Crown 
that it w as intended by this count to charge the substantive offence, 
and not the abetment of an offence. The refeience to section 109 must 
be taken to be a clerical enor. Otherwise the couut is meaningless.) 
The offence charged in the sixth count is a distinct offence. We have 
thus an indictment in which the accused is charged with more than 
I ’ tiree dl6tinct offences in contravention of sections 28S and .34 of the 

Code of Criminal Pioeeduie. The question then is-can the indictment 
as a whole, be supported on the ground that it charges offences com- 
mitted in one seiies of acts so tonne, ted as to form the same tiansuction 
within the meaning of section 285 of the Code of Criminal Procedure ? 
I think the answer to this question must he in the negative. If the 
series of acts allege.! in the second, fourth and sixth counts of the 
indictment are not themselves so connected as to form one transaction, 

1 ? 0b 7 US tbat tie of ^tment by conspiracy cannot he saii 

ve een committed in one seiies of acts so com ected together as 
to form the same transaction.” In my judgment neither the words of 

SthTwords-'th 6 lllUStr + atl ° nS tiPret0 ™ld justify the construction 

£ L Zni iriT” ” 88 appI ' CaWe t0 tie acte 

“ 7 ^co„d, fourth and sixth counts of the indictment in the preiL 

need onlv'eT^ T™™’ 18 str0n ^ supported by authority. I 
y r fer to the cases of Queen-Empress v. Fakirapa(\), In the 
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matter of Zuchminarain(l\ and Queen- Empress v. Chandi Singh (2). Subb ah mania 

Section 222 (2) of the Code of Criminal Procedure is an express A ' YAR 

provision that, when the accused is charged with criminal breach of Xing- 

trust, or dishonest misapprop mtion of money, it shad be sufficient to 

specify the gross sum in respect of which the offence is alleged to have 

been committed, and the dates between which the offence is alleged to 

have been committed without specifying particular items or exact 

dates, and the charge as framed shall b^ deemel to be a charge of an 

offence within the meaning of section 234. An express enactment was 

thus considered necessary in the case of a series of acts of dishonest 

appropriation of money, or of criminal breach of trust, to bxing the 

case within the scope of section 234. In the absence of any expiess 

enactment applicable to the facts of ihe present case it seems to 

me that the contention that the acts alleged m the second, fourth, 

and sixth counts form the same transition cannot be supported. 

Moreover, the proviso to section 222(2) shows the intention of the 
Legislature that no further departure from the law as laid down in 
sections 233, 234, and 2 *5 should be made than was necessary for the 
purposes of that paiticular enactment. * * * * 

At the conclusion of the argument on the points of law raised in the 
officiating Advocate-General’s certiffate, it was intimated to Counsel 
that the majority of the Couit being of opinion that the first count 
ought to have been struck out of the indictment, the Court wrnuld 
review the case against the lust accused on the evidence on the record 
relating to the charges preferred against him in the se ond and sixth 
counts of the indictment, the first accused having been acquitted on 
the fourth count. An object on was then raised by Mr. Noiton on 
behalf of the defence, that m view of the opinion of the majority of 
the Court that the first count ought to have been struck out of the 
indictment, it was not competent to this Court to review r the case on 
the evidence or any portion of the evidence, and that inasmuch as as 
the defence contended) article 26 of the Letters Patent gave no power 
to order a new trial, the first accused was entitled, on the findings of 
the Court upon the points of law, to be a* quitted or discharged. It 
was argued that section 233 of the Code of Criminal Procedure is in 
its terms imperative ; that a trial which had been conducted in con- 
traventi n of the provisions of the section was an illega trial • that 
inasmuch as the jurisdiction of this Court was based upon article 26 
of the Letters Patent, the Crown could not pray in aid the provision 
of section 5^7 of the Code ; and that, even if they could, section 537 
applied only to proceedings in which an irregularity had been 


(1) (1886) 14 Calc., 128, 


(2) (1887) I.L.R., 14 C*lc., 895. 
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^^1 AH ar NU comm ^ e( ^ to a trial which was illegal ah initio . In support 

of this contention the defeace relied upon the decisions in the eases 
EjSeroe ( amoil 8‘ s t others) of Queen-Empress y. Chandi 8ingh{l), In the matter 
of Zuchminaram(2\ Queen-Empress v. Fahrapa(Z), Puhsanhi v. The 
Qu#en( 4), and on a passage in the ]odgment of the Calcutta High 
Court in the case of Mlratan Sen v. Jogesh Ckundia Bkuitackarfee (5). 
The short answer to this contention appears to me to be that the 
question is not whether any irregularity or illegality in the ferial is 
curable, but whether under the powers conferred by article 26 of the 
Letters Patent this Court has power to review the case notwithstanding 
the irregularity or illegality. The condition precedent to the exercise 
of the powers conferred by article 26 of the Letters Patent, the grant- 
ing of a certificate by the Advocate- G-eneral that in his judgment there 
has been an error m the decision of a point of law, or that a point of 
law should be further considered, has been fulfilled. This is the only 
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upon the evidence properly received, there is sufficient ground to Subrahmania 
convict the prisoner, I consider that we ought to allow the conviction Ay ' yar 
to stand.” King- 

In Imperatrn v. Pitamler JinaiX) the Bombay High Court took the Emperor * 
same view. In Queen-Empress v. 0 llara{ 2) a Full Bench of the 
Calcutta High Court, after hearing argument upon the point, held 
that it was competent for them in dealing with a case under the 
Letters Patent to review the case upon the evidence, notwithstanding 
that at the trial there had been improper reception of evidence and 
misdirection by the learned Judge who tried the case. Thus in 
Bombay and Calcutta it appears to be now settled law that it is 
competent for a Court dealing with a case under the Letters Patent, 
to review the case on the evidence properly admissible at the trial. 

The defence has been unable to call our attention to any decision or 
cliettim, where the question before the Court has been toe powers of 
the Court under the Letters Patent which is in conflict with the 
established practice in Calcutta and Bombay, excepting the judgment 
of Mr. Justice Bayley in Reg. v. Navroji DadabJm(Z ). With regard to 
Mr. Justice Bayley’s j udgment it is to be observed that for the purposes 
of his judgment he appears to have assumed that section 167 of the 
Evidence Act did not apply to criminal cases. It is now well settled, 
as was conceded by the defence, that section 167 applies to criminal 
as well as to civil proceedings. The argument for the defence, so far 
as the question of the improper admission of evidence is concerned, 
is inconsistent with the express words of section 167. The defence, 
however, contended that the decisions to which I have referred above 
ought not to be followed, having regard to the judgment of the Court 
for the consideration of Grown Oases Eeserved m The Queenv. Gibson^ 4) 
and that of the Judicial Committee in Malm v. Attorney-General for 
New South Wales(5). The former case was decided before the decision 
of the Calcutta High Court in The Queen- Empress v. 0'Hara(%\. The 
latter was after that decision. As regards the latter case the question 
turned on the construction of a section of the New South Wales 
Criminal Law Amendment Act, 1883, which is taken almost word for 
from section 2 of the Grown Cases Act (11 & 12 Yict., cap. 87). 
! ^^|feettoh does not give to the tribunal to whom the points of law 
arb ri#erml powers to “ review the case.” The English Legislature in 
enacting article 26 of the Letters Patent might have followed closely 
t^e provisions of the Crown Oases Act They did not thick fiq t 
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SChbeahmania d 0 bo. It must be taken that the variation in the language adopted 
at yak f ramers 0 f the Letters Patent in article 26 from that of the 

King- section of the Statute which evidently served as a model was not an 

CiMPEEOBf 

accidental variation, but had reference ti a substantial difference in 
the circumstances. The Court for the consideration of r rown Oases 
[Reserved having regard to the function which it has to perform has no 
need to have any record of the evidence in the case before it save so far 
as is req lired to explain how the reserved points of law came to be 
raised A case stated is sufficient for the purpose Anything like an 
examination or w eigliing of the evidence is not necessary, because the 
Court does not assume the function of a jury. Legislating for this 
country, the framers of the Letters Patent found that they had to 
provide for a different stats of tilings, because they piesumably had 
before them the Fvidenea Act of 1855, section 57 or which casts upon 
a Court dealing with objections to the admissibility of evidence admit- 
ted in another Court who-e dedsim is under consideration, the duty 
of appreciating toe weight of the evidence which remains after that 
wh h ought not to have been admitted is put aside. The Court is 
©si jo ned not to reverse the decision ir the residuum of evidence is 
suffici Tit to ]u tity t e deoisioi, oi if the derision woul i not have been 
affected by rhe admission or evidence improperly rejected. 

If we are right in holding, as has been frequently held, that t is 
so tiou applies to dieisio is m criminal m ifcters the dep irture from the 
phraseology of the Statute of 1H48 is explained. Obviously a case 
stited by the Judge would not avail and noth ng short of a review of 
the whole evidence would sulfice if the ourt is to be placed in a 
position to co nply with the provisi >us of the Evidence Act. I cannot 
acce le to the argil n« it that, notwithstanding the fact that the Legis- 
lature in the Letters Ptte it departed from the model of the ' rown 
Cases Act and mtiodu* ed certain words giving a power to review the 
case, the section is nevertheless to be c mstrued as if the powers of 
this Oouit, in dealing with a case under article of the Letters 
Patent, were n > gre iter than the powers of the * 'ourt for the considera- 
tion of Orowi Otses Reserved. In Qieen-Emprets v. Ramchandra 
Qouind Emhe{\) it was held by the Bombav High Court in 1895 that 
the law as settled in England by I'he Queen v. Gihon{ 2} and as stated 
by the Privy Council m Maim v Attorney General Jor New South 
Wah${%) with referent e to the gi mting of new trials when evidence 
has been impropeily admitted does not apply to India, and that whe$i 
part of the evidence which had been allowed to go to the jury was 

(1) (1895) I.L.R., 19 Bom., 749. (2) (1887) L.R., 18 537. 

* ( 3 ) (1893) [1894] A.O., 67. 




1 1 * 








VOL. XXV.] 


MADRAS SERIES 


77 


III 


held to be inadmissible, it was open to the High Court in appeal Subrahmania 
either to uphold the verdict upon the remaining evidence on record, 
or to quash the verdict and order a new trial A different view, King- 
however, was taken by the Calcutta High Court in Wafadar Khan v. 
Queen-Kmpress(l) It is not necessary to express an opinion as to 
which of these two conflicting decisions, with reference to the powers 
of a High Court as a Court of Appeal in cases where evidence had 
been improperly admitted, is right. It is sufficient to say that in my 
judgment neither the decision of the Court for the consideration of 
Crown Cases Reserved, nor that of the Judicial Committee apply when 
the Court is acting in exercise of the powers conferred upon it by 
article 26 of the Letters Patent The real intention of the Legis- 
lature in article 26 is not easy to determine, but I think the 
construction which has been placed upon it by the Calcutta and 
Bombay High Courts is the right one. It is at any rate consistent 
with the words of the article, and it seems suitable to the special 
circumstances in which the administration of the criminal law is 
carried on in this eountiy. 

I think the objection which has been raised as to our jurisdiction 
to review the case upon the evidence should be overruled. 

Shephard, J. — Agreeing generally with the judgment of the Chief 
Justice, I intend to confine my observations to the question raised 
with reference to the first count of the indictment In this particular 
case the question has become comparatively unimportant in ^con- 
sequence of the fact that the majority of the Court are agreed that as 
the four counts cannot stand together, the first count must be struck 
out Still, as the question has been fully argued, I think I ought to 
explain my views on the matter. If I have rightly understood the 
arguments on behalf of the prisoner, two distinct points are made 
against the first count. One point is that the count charges, not one 
but, several offences ; the other and more generally important point 
is that a count charging a conspiracy to commit one offence and 
averring the doing of acts in pursuance of that conspiracy which 
amount to offences is not a good count according to the Indian Penal 
Code. 

As regards the first point, it is urged on behalf of the Crown that 
what is charged is one conspiracy and not several conspiracies, and 
that the allegation of acts done in pursuance of the conspiracy are 
not allegations of offences committed, and that, therefore, it is wrong to 
say that more than one offence is charged. It seems to me that this is 
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Subbahmania tto right view. Whether, in fact, there was one engagement and not ^ 
Atyab several successive engagements, whether such a conspnacy as is 
charged is likely to be proved to the satisfaction of a jury and 
Emperob. Aether it* is wise or fair for the * prosecution to make such a charge 
where evidence of offences committed in pursuance of the alleged 
conspiracy is forthcoming— these are matters with winch wo are not 
* B.OW concerned The simple question is whether the words m ihe 
count indicate one offence or more than ono. If the count after 
averring the conspiracy had gone on fo allege that acts not in them- 
selves criminal had been done in pursuance of the conspiracy, it 
could hardly be questioned that the only charge made was that of 
combining together to obtain money in an illegal manner from tho 
clerks of the department. It could not then have been urged that 
because the clerks were numerous, or because the agreement was 
maintained for a series of months that there were in fact several 
agreements. The evidence might have shown that that was the case, 
hut that, as I have said, is a matter which does not concern us. Let 
*me put the case of a man instigating another to do an act which may 
result oris intended to result in Ihe death of seven al persons at the same 
time, supposing that, in fact, nothing mole is alleged to have been done. 
According to the Penal Code mere instigation without more may be 
charged as an offence* Can it be said that, although the instigation 
consisted of one single act done at one moment of time, it must be taken 
that there were several instigations each of which should be charged 
separately? It appears to me that as thme may be one instigation 
* to commit several criminal acts, so thero may be one conspiracy to do 
such acts— an engagement in a criminal partnership — and that is 
what the first count charges. The count goes on to aver in conformity 
with the requirements of section 107 the acts done in pursuance of the 
conspiracy. It cannot be said that these acts, whatever may bo the 
character of them, are charged as eiiminal The ght of the averment 
is that they are acts done in pursuance of the conspiracy — acts which, 
under section 10 of the Indian Evidence Act, are relevant for the 
purpose of proving the alleged conspiracy. 

It was suggested from the Bench, I think, and not at the Bar that 
the reference in the count to section 109 of the Indian Penal Code indi- 
eating the offence abetted had been committed, shows that the intention 
mm to charge several offences. The question whether section 109 or 
section 116 should be named is only material with reference to the 
sentence. If, by mentioning section 109, it was intended to allege 
||i|l , i ' , that one of the two prisoners had committed the offences which were 
1 1 , the object of the conspiracy, then no doubt the count would'be open 

B ^ the objection that it charged two or more offences" against" 
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person, but I do not think that was intended, 
moneys which is averred as the act done in furtherance of the 
conspiracy is, within the meaning of section 109, an act committed in 
consequence of the abetment ; and although it must almost necessarily 
have been itself a criminal act, it is not described in such terms as to 
make it criminal. If the first count had been the only count, and the 
prisoner had been sentenced under section 109 to a punishment which 
could not have been adjudged under section 110, I think the sentence 
would have been wrong, for the reason that the commission of the 
completed offence was not distinctly charged against him. 

The main argument on behalf of the prisoner was based on the 
proposition that conspiracy is a crime unknown to the law of India. 
That is a proposition which has to be examined exclusively with 
reference to the language of the Penal Code, and without regard to 
the provisions of the Code of Criminal Procedure ; for it is not sug- 
gested that the latter Code, either the present Code or its predecessor 
of 1872 has in any respect altered the substantive law. If is said 
that the framers of the Indian Penal Code have, by treating conspiracy 
as a mode of abetment, evinced their intention to break away entirely 
from the English law, and that therefore no light on the subject can 
be derived from that source. I do not think this is the case The 
points in which the law of England resembles the law of the Indian 
Penal Code appear to me to be quite as important as tho differences. 
According to English law conspiracy consists in tho agreement of two 
or more persons to do an unlawful act:, or to do a lawful act by unlaw- 
ful means. Dismissing the second alternative ana substituting in the 
first “ criminal” for “unlawful” the Penal Code designates as an 
offence the engagement between two or more persons in a conspiracy 
to commit an offence. The verb “conspire” is not used, and the 
offence is not called conspiracy, but in substance it is the engagement 
in a conspiracy or the conspiring which is the offence. It is none 
the less so because the constituents of the offence are found in two 
sections of the Code and not in one as is the ease with section 121-A. 
It is true that m order to charge the offence of conspiracy under 
chapter V the prosecution must aver and prove, what is not necessary 

and prove under section 121-A, that an act has besn done in 
ptixsuaneb of the conspiracy. Here there is a departure from English 
law, but the importance of the difference is greatly diminished by the 
fact that the Court has power in England to order the overt acts ox 
particulars of the conspiracy to be stated for the benefit of the prisoner. 
Although a person cannot be convicted of abetment by conspiracy 
unless it is proved that an act, was done in furtherance 
conspiracy the fact remains that it i§ fjjj^ f greeny \ 
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the offence, and this. I think, is shown by the circumstance that if 
one of a dozen conspirators does such an act the rest may be convicted 
although they were absolutely ignorant of what was done • (see the 
illustration to section 10 of the Evidence Act) _ When once the 
conspiracy has advanced to such a point that acts in furtherance of 
it have been done by any member of the conspiracy the offence is 
complete, and I cannot understand why it should cease to be chargeable 
as such, because other offences have also been committed. In 
other words, I t hink that a man remains chargeable as an abettor, 
althongh he may also he chargeable as having committed the offence 
abetted. The cases may be rare bnt stiff cases may well happen in 
which it may be expedient or comparatively easy to prove the con- 
spiracy and almost impossible to prove that the offence or offences 
which the conspirators had in view were committed. In my opinion, 
therefore, a count charging conspiracy is not bad in law, because in 
the averment of acts done it alleges acts which might themselves be 
charged as substantive offences. So long as one engagement or } 
conspiracy is alleged and that only is the distinct offence charged, I i 
do not th ink the count offends against the provisions of the Criminal 
Procedure Code, because other offences are averred as acts done in 
pursuance of the conspiracy 

Bensox, J —I conear in the judgment which has been delivered 
by the learned Chief Justice in the various points of law which have 
been raised before us, except m regard to the legality and propriety 
of the first count of the charge. In my opinion that count is bad in law 
in that it offends against the provisions of the Code of Ciiminal 
Procedure which are designed to protect an accused person against the 
danger and difficulty of having to defend himself against a multi- 
plicity of charges at one and the same trial The contention that the 
count is drawn in accordance with the practice and procedure which 
obtains in the Criminal Courts in England is beside the mark, since the 
Criminal Procedure Code is not in force in England, and the law of 
procedure in the Criminal Courts of the two countries differs in many 
respects. The procedure of the Courts in India is regulated by the 
Criminal Procedure Code, and it is by its provisions that the validity 
of the charge must he determined. 

Section 233 of that Code enacts that “ for erery distinct offence 
of which any person is accused there shall he a separate charge, and 
every such charge shall he tried separately except in the cases 
mentioned in sections 234 to 236 and 239.” Of these, the only excep- 
tions that are of any importance in regard to the matter before us 
are those in sections 234(1) and 235(1). Section 234 provides that 
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“ when a person is accused of more offences than one of tho same kind Subrahmama 
committed within the space of twelve months from the first to the last A * YAR 
of such offences, he may he charged with, and tried at one trial for, King- 
any number of them not exceeding three,*” and section 235(1) Emieiior * 
provides that “If, in one series of acts so connected together as to 
form the same transaction, more offences than one aie committed by 
the same person, he may be charged with, and tiied at one trial for 
every such offence.” Thus, the fundamental rule is that for each 
offence there must be a separate charge, and each charge must be 
dealt with in a separate tiial ; but, as exceptions to this rule, several 
offences committed by the same person in one and the same 
transaction may be tried together, as may also not moie than three 
distinct offences of the same kind all committed within the space of 
one year. 

Does the first count comply with these conditions ? Shortly stated 
it is as follows That you Subrahmania Ayyar and D’Santos m March 
1896 did conspire and combine together, and thereafter until Nov- 
ember 1898 did continue to conspire and combine for the purpose of 
extorting bribes for Subrahmania Ayyar, in pursuance of which con- 
spiracy Subrahmania Ay^ar did obtain for himself through D’Santos 
divers sums of money, from various persons at various times, and 
thereby committed an offence punishable under sections 109 and 384, 
and under sections 109 and 161 of the Indian Penal Code. Four per- 
sons are named as having paid the bribes The first of these is said to 
have paid (an unstated number of) sums aggregating Bs 680 in the 
course of the three years 1896—1898 ; the second is said to have paid 
three sums, the third one sum, and the fourth four sums on various 
specified dates. Here it is necessary to bear in mind the distinction 
between the English and the Indian law in regard to conspiracy. 

Under English law the mere agreement to commit an offence is itself 
an offence, but under the Indian Penal Code this is not so except as 
regards certain offences against the State under section 121, Indian 
Penal Code. So far as other offences are concerned conspiracy is 
dealt with merely as one of the modes of abetment, and the mere 
agreement or conspiracy to commit an offence is not an offence unless 
some act or illegal omission takes place in pursuance of the agreement 
and in order to the commission of the offence (sections 107 and 108). 

The act need not he a Criminal Act, still less the offence abetted. It 
is enough if any act is done in pursuance of the conspiracy and in 
order to the commission of the offence abetted. If the offence abetted 
is committed in consequence of the abetment, the punishment is the 

same $s for the offence abetted (section 109) Even if the offence i$ . . 
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Subrahmaniv not committed in consequence of the abetment, still the abetment is an 
offence and may be punished under sections 115 and 116, though less 
severely than in the -former case 

Let us now consider the first count of the ehaige against the 
accused. 

The learned Aclvocate-Geneial contends that v hat is chaiged m 
this count is merely a single conspiracy or agreement to extoit bribes, 
and that though the conspiracy continued for some tvoyeais and 
eight months, and was evidenced by the payment of many sums of 
money by -vaiious persons and at various times during that period, yd 
only one offence is charged, viz., a conspiracy to extort bribes. In my 
[judgment, however, it is difficult to accept this contention, it the 
allegations in the count are analysed they seem to set foith not a 
single agreement to extort, but a series of such agreements extending 
ovoi nearly threo years. It is not contended, nor is it possible to con- 
tend, that there was from the beginning a conspiracy to extort all the 
various sums mentioned m the charge. There was only an agieement 
to extort money generally at fiist, and from time to time there- 
after as opportunity arose, there weie fuither agreements or con- 
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times and from various persons. Each, time they conspired and Subrahmania 
obtained money in pursuance of the same there was a separate and Aytar 
complete offence. Kcns- 

It is easy to understand that there might he a conspiracy consist- Empkrob - 
ing of a series oi agreements, extending over years, to commit a 
single offence as the final outcome of the conspiracy. Such a 
conspiracy might well he called a continuing conspiracy. So long as 
it was a conspnacy only, no offence would, under the Indian law, he 
committed; hut as soon as an act was done m pursuance of the 
conspiracy, and in order to commit the offence abetted, then the 
offence of abetment of an offence would he complete, and there would 
he only a single offence of abetment, though there had been a series of 
agieements leading up to it. In the same way there might he a single 
agreement to commit a number of offences. Such agieement (when 
followed by an act in pursuance of tho agreement and in order to the 
commission of the offence) would he a single offence, not a series of 
offences. But neither of these is the hind of conspiracy charged 
against the accused in the present ( as e Here there are alleged a 
series of acts from March 1896 to November 1898, done in pursuance 
of the series of agreements implied in tho words “ did continue to 
conspire and combine.” This series of agreements, followed by a 
series of acts done in pursuance of the agreements, constitutes, m my 
judgment, a seiies of sepaiate and complete offences, for each of which 
a separate charge ought to have been framed undei section 233 of the 
Criminal Pioceduie Code. A number of such offences cannot he 
charged together by saying that they evidence a continuing con- 
spiracy to commit offences of the hind geneially, since to do so would 
render nugatory a protection given by section 233 Three of these 
charges (hut only thiee) provided they occurred within one year from 
first to last, might have been tiied at one trial under section 234, 

Criminal Procedure Code. As there were m reality many more than 
three of these offences involved in the first count, and as they were 
spread over a longer period than one year, that count is, in my opinion, 
had in law. 

In dealing with this first count I have proceeded on the supposition 
that thb acts referred to therein are not necessarily offences The 
argument would he good, even though all the acts were innocent in 
themselves. There can, however, be little doubt hut that the acts 
referred to were in themselves offences. Three of the acts are, in 1 1 

charged in the second, fourth and sixth counts as separate offences, H It f A 
and there is nothing to suggest that the other acts were of a different 
character, while the reference in the count to section 109, Indian Penal 
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Si'brahmama Code, indicates that the offence abetted was actually committed If the 

" i ^ AB acts were in themselves offences, the argument against the propriety 

King- 0 f the first count becomes the more cogent. The exception provided 
SHPITROR. . . . 

in section 235(1) has, m my judgment, no application to the facts of 

the present case since it is impossible to hold that the series ot acts to 
which I have referred were so connected together as to form “ the same 
transaction ” within the meaning of that section. There were at least 
four sets of transactions connected with the payments made by the four 
persons named in the count, and the only connection that appears 
between the transactions is that in each case the blackmail was paid 
to the same persons, viz , the accused. 

In the result, then, the first count of the charge is, in my judgment, 
bad in law in that it offends against the limitation imposed by section 
233, Criminal Procedure Code * * \ * 

Moore, J. — . . In my opinion the objection raised to the 

fust count is a valid one, and it must be held that that count was bad 
in law. (After stating the count the learned Judge continued:—) 
It was, therefore, charged against the prisoners that they had made 
forty-one illegal collections from four clerks on forty-one distinct 
occasions dating from March 1896 to November 1898. Such being 
the case, it appears to me that it must be held that the prisoners were 
in fact charged on the first count with having committed forty-one 
distinct offences of abetment of extortion where the extortion was 
committed in consequence of the abetment on forty-one different 
occasions ranging over a period of two years and eight mouths and 
of having committed forty-one similar distinct offences of abetment 
of bribery, and that the first count is therefore bad as having been 
framed in contravention of sections 233 and 234 of the Criminal 
Procedure Code, which provide that there must he a separate charge 
for every distinct offence, and that not more than three of such 
offences, and those three committed within one calendar year, shall be 
charged and tried at one trial. An attempt has been made to show 
that the count is good, as framed, by the argument that the several 
acts of extortion or bribery there set out should not be looked on as 
distinct offences but merely as illustrations showing the general 
nature of the acts committed by the prisoners in pursuance of the 
agreement or conspiracy entered into between them. It is also con- 
tended that it is not alleged in the count that the several sums there 
set forth as having been received bj the conspirators were extorted 
by them or received as bribes. It is urged that they may have been 
aten as presents without any dishonest or improper intention, and 
to there is no allegation to the contrary in the count. It does not 

I ppekr to me that there is any force in these arguments. The several 
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acts of extortion and bribery set out in tlie count are not there men- Subraiimania 
tioned as being illustrative of any other distinct specific act of A ^ YAR 
extortion or bribery, but are there entered as the several acts of extor- Ki*g- 
tion and bribery, the commission of which was abetted by the prisoners FiMPER0R# 
by conspiracy. It also cannot be admitted that the count leaves it 
an open question as to whether the several sums were extorted or 
obtained as bribes or were received innocently as presents. It is there 
distinctly charged that the accused persons entered into a conspiracy 
to extort money and receive illegal gratifications, that in pursuance of 
that conspiracy they received certain sums, and that they thereby 
committed offences under sections 109 and 381 and 109 and 161 of the 
Indian Penal Code If the acts abetted, % e , acts of extortion and 
bribe-taking, were not committed in pursuance of the conspiracy and 
nothing more followed than the innocent receipt of presents, a charge 
under section 109, it is clear, could not be sustained. I fuither cannot 
find in either the Code of Criminal Procedure or the Law of Evidence 
any warrant for setting out a number of acts as illustrative (whatever 
that may mean) of the main offence charged and then admitting a mass 
of evidence to prove the commission of these so-called illustrative acts. 

Such a procedure is, in my opinion, irregular and illegal. It is also 
urged that the several acts of extortion and bribery mentioned in this 
connt should not be looked upon as being there set forth as separate 
offences of extortion and bribery carried out in consequence of abet- 
ment by the prisoners, but as overt acts committed in pursuance of 
the conspiracy into which it is alleged that the prisoners had entered, 
which are accordingly set out in the count as showing the existence of 
the conspiracy. The flaw in this argument, to my mind, is that it 
appears to be founded on the assumption that the offence with which 
the prisoners are charged is conspiracy. The charge has, in fact, as 
will he found by a reference to similar charges set forth in Archbold’s 
4 Pleading and Evidence in Criminal Cases,’ been framed as if it were 
a charge of conspiracy drawn up under the law in force in England, 
although it is, in my opinion, very doubtful if even under the English 
law such a count as this could be held to be good. In India, however, 
there is no such offence as conspiracy, with the single exception of 
conspiracy to wage war against the Queen (section 121-A, Indian Penal 
Code). What the prisoners are charged with is not conspiracy as 
such, but with having by conspiracy abetted the commission of forty- 
one distinct acts of extortion or bribery, which acts were committed m 
consequence of such abetment. Such a charge would, in my opinion, 
require to be set out in forty-one separate counts. It is farther con- , 
tended that the series of acts alleged to have been committed Jby i 
prisoners were so connected together as to form one transaction ftndj * | J ^ 
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Bubrahmania that, such being the case, the prisoners could, under section 235, 
Ayyar Criminal Procedure Code, have been charged with and tried at ono 

King- trial for all such offences. It appears to me, however, that it cannot 

Emperor. posglbly fold that forty-one acts of extortion or talcing of bribes 
from four persons committed at various dates for a period of ovoi two 
years were so connected as to form one transaction. 

Eor these reasons I am of opinion that the first count of tho charge 
now under eonsideiation must be held to be bad ; on the other 
questions raised in the certificate of the officiating Advocate- General 
I concur with the judgment that has boen pronounced by the learned 
Chief Justice. 

Davies, J.~— The first point for our consideration on tho certificate 
of the officiating Advocate-General, is whethei the tender of a paidon 
to D’Santos, second accused in the case, by the learned Judge who 
presided at the trial was legal, and if it was not legal, whether the 
evidence given by D’Santos under colour of the pardon was admissible. 
On the first part of the question I am in agreement with my learned 
colleagues that tho tender of the pardon was illegal, inasmuch as the 
offences that were being tried were not offences exclusively triable by 
the High Court. Section 338 read with section 337 of the Criminal 
Procedure Code is conclusive on the point. But as to the second part of 
the question I am unable to agree with them that the evidence given 
| Toy D’Santos w r as nevertheless admissible. It is quire certain that 

when D’Santos gave his evidence he was not a convicted person, for 
it is only to a person under trial that a pardon can be tendered by a 
Judge. It is true that D’Santos had at the time pleaded guilty of the 
charges, but the learned Judge’s record shows that he had not been 
convicted on that plea, and, in fact, he was not convicted until after 
his pardon had been forfeited, which was after he had given his 
evidence. It is also certain that at the time D’Santos gave his 
evidence he was not an acquitted person, nor had he been discharged. 
It follows, therefore, that he was still an accused person under trial 
awaiting judgment of either acquittal, conviction, or discharge. Thus, 
being an accused person in the case he could not, at the same time, be 
a competent witness therein, save and except that he was giving Ms 
evidence under a legal tender of pardon. The pardon tendered here 
being illegal, D’Santos was otherwise incapable, so long as he stood 
accused and unconvicted in the ease, of giving evidence on oath 
(section 342, Code of Criminal Procedure, and section 5 of the Oaths 
Act, 1873). I therefore hold the evidence inadmissible on this technical 
| ground that it had not the sanction of a valid oath or affirmation. 

Apart from this, however, I consider that the circumstances 
which D’Santos’ evidence was given altogether vitiated it : Ii was 
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given by him under the false impression that he was a pardoned g ubrahm aijia 
person, not as a person expecting sentence on his plea of guilty. The Ayyar 

statements made by W Santos were made under the inducement of a King- 

pardon, and were therefore not: made freely as by a self-condemned Bmperor. 
man. He was ciouching under the shelter of a pardon, and not man- 
fully making a clean breast of bis guilt fearless of consequences. 

Had D’Santos been aware that the pardon that he had accepted was 
of no avail to him, who can tell, under such altered circumstances, 
what evidence he would ha\e given, if he had given any ? The view 
I* am taking of the absolute inadmissibility of the evidence of 
D* Santos is the view taken by two learned Judges of the Bombay 
High Coiut, Melvill and Cembali, JJ., in Reg v. JIamicmta( 1). 

Though my learned colleagues hold differently they have practically 
put aside the evidence of D’ Santos as of no value ; so it is unnecessary 
for me to labour the point further. 

The second question for our consideration is as to the legality of 
the first count of the indictment v ith which I proceed to deal. My 
opinion on this matter is in accord with the opinions of Benson and 
Moore, JJ. 

(After stating the first count and the charge that the tv o accused 
thereby committed an offence punishable under sections 109 and 
884, and sections 109 and 161 of the Penal Code, the learned Judge 
continued) : — A reference to these sections will show that the charges 
against the accused were the abetment of extortion and the abetment 
of taking illegal gratification, and that the offences abetted had in each 
case been committed in consequence of the abetment. For such is the 
force of section 109 of the Penal Code. How, the question becomes 
material, by whom were the offences committed. If it was by the first 
accused it is obvious that he could not be charged with abetting 
offences committed by himself. The abetted person is, and always 
must be, a different person from the abettor. For instance, the 
official who takes the bribe cannot be the abettor of the offence. He 
is the offender, and it is the person who offers the bribe who is 
the abettor as shown by illustration {a) to section 109 of the Indian 
Penal Code. The illustration (e) of the same section further elucidates 
the point. It runs as follows : — “ A and B conspire to poison Z, A 
in pursuance of the conspiracy procures the poison and delivers it 
to B in order that he may administer it to Z. B in pursuance of the 
conspiracy administers the poison to Z in A y s absence, and thereby 
causes Z’s death. Here B is guilty of murder. A is guilty of 
abetting that offence by conspiracy and is liable to the* pnmslnneut 
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for murder.” This shows that when only two persons conspire to 
commit an offence and one of them commits the offence, he is guilty of 
that offence and it is only the other who is guilty of the abetment. 
I do not suggest that two persons could not be charged with conspir- 
ing that one or the other of them should commit an offence, and I 
think such a charge would be good in a case where the offence was 
not committed. But when the offence is committed by one or the 
other of them that one ceases to be an abettor and becomes the 
principal, by which I mean the person who actually commits the 
offence abetted; and he must therefore be charged with the com- 
mission of the offence abetted, and not with the abetment thereof. 
In this case it is certain from the particulars given in the first count 
and inthe succeeding counts, second to seventh, that according to the 
prosecution the first accused was the principal offender and that the 
second accused alone was the abettor. The first accused was 
therefore wrongly charged jointly with the second accused with the 
offence of abetment by conspiracy. The first count is consequently 
bad on account of this misjoinder. It is also bad for multifarious- 
ness. The patent flaw in the count, namely, charging the commission 
of the two offences, — (1) of the abetment of extortion, and (2) the 
abetment of bribery as one offonce— is not as harmless as it would at 
first sight appear to be If the prosecution really meant to charge 
a conspiracy in respect of only one of the offences, extortion or 
bribery, they should have struck out the other. But, as the charge 
was left to stand, the accused had no notice whether the several 
overt acts alleged against them were instances of offences of both 
bribery and extortion or of one of those offences exclusive of the 


other. In the former case the charge would he inconsistent, as 
bribery and extortion are two entirely distinct offences under the 
Penal Code, one falling under chapter IX “ offences by or relating 
to public servants,” and the other under chapter XVII “ offences 
against property,” and a conviction on the same facts could not have 
been had on both charges together, but only in the alternative. In 
the latter case the accused had aright to he told which of the nine 
alleged illegal payments were obtained by bribery and which by 
extortion. There was thus a marked vagueness in this omnibus 
charge. Had it been made more definite in the matters referred to, 
its multifariousness would have been apparent on the face of it A 
ftiller examination of it will, however, sufficiently disclose how 
radically had it is in that respect, The first of the nine illegal 
payments relates to an aggregate sum of Rs. 680 said to have been 
paid by one Kalyana Chetti in the years 1896, 1897 and 1898. No 
details are given of the exact or approximate dates of the payments 
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or of the several amounts paid, but we are informed that the evidence Subrab mania 


of Kalyana Ohetti would show that some thirty separate payments 
extending over a period of two and-a-half years were made, every 
separate payment constituting a separate offence. The general law 
is that for every distinct offence there shall be a separate charge, and 
every [such charge shall be tried separately (section 233, Code of 
Criminal Procedure). But under the next section (234) a person may 
be tried at one trial for not more than three offences, if those three 
offences are of the same kind and are committed within the space of 
twelve months from the first to the last of them. Here however we 
have thirty offences not shown to be of the same kind and extending 
over two and-a-half years, which there is nothing to justify. The 
special provision in section 222, clause (2) of the same Code, for the case 
of criminal breach of trust or criminal misappropriation of money 
whereby a gross sum is allowed to be stated in the charge without 
specifying particular items or exact dates, is not applicable to this case 
which is one of bribery or extortion, and even in the excepted ease 
the time which the gross sum may cover is limited to a j ear. The 
other eight items of the alleged illegal payments do not offend in 
respect of want of details, but they do in respect of time, rangmgfrom 
August 1896 to November 1898. The second, third and fourth items 
are sums of Bs, 100, Es. 50 and Es. 100 said to have been paid by 
one Balasundara Mudali in August 1896, March 1897, and May 1897, 
respectively, and they form the subject of the specific charges against 
the two accused in the six other counts of the indictment. The fifth 
item is a sum of Es. 100 said to have been paid by K Srinivasa Chari 
in October 1898. The remaining items (6, 7, 8 and 9) are small 


Ayyar 

v, 

KliNG- 

Umberor. 


sums, two of Es. 5 and two of Es. 3 said to have been paid by one 


C. Yedachalam in August, September, October and November 1898. 
Now there can be no doubt that each one of these thirty-eight alleged 
illegal payments made either by the same person at different times 
or by different persons at the same time constituted a separate 
offence, that is, that there were thirty- eight distinct offences and 
that only three of them committed in tbe course of twelve months 
could properly have been tried together. There is no ground for 
the contention that the case ought to be treated as one falling under 
section 235 of the Criminal Procedure Code, whereby any number 
of offences may be tried at one trial if they are a “ series of acts 
so connected together as to form the same transaction . 5 ’ If it could 
be urged with any force in regard to Kalyana Chetti’s case that 
there was a running compact with him to pay so much every month 
how could that transaction possibly be the same as those , entered 
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SDB 1yyab NIA iat ° S6parately wit]l each of the otlier three deiks at different times ? 

' The only real ground on which it was attempted to justify the 

Boteror ‘* argewas f at tlle char « e was one «* a continuing conspiracy and 
tHe various illegal payments were only sot forth as proofs of that 

conspiracy. Excepting the offence of conspiracy to wage war against 
the Queen punishable under section 121-A of the Indian Penal Code, 
there is no other offence of conspiracy a* such under the penal law of 
India. There is of course the offence of abetment by conspiracy 
but to constitute the offence of abetment by conspiracy or by any : 
other form of abetment, the abetment must be of an offence or what 
would ordinarily be an offence (section 108 of the Indian Penal Code). 
So that abetment by conspii acy or otherwise cannot be charged by 
itself as a substantive offence The abetment must be linked with, 
or refer to the particular offence, the commission of which was its 
object In this case that offence was extortion or bribery and every 
time the commission of that offence was abetted a separate offence 
of the abetment of that offence was committed and a separate charge 

7' 7^ LS a ° lear eyasi0n of tlle law to allow a wholesale 

e ubbmg of a number of separate offences under a single Sharge of 
abetment Each offence abetted makes a separate office of abet 
merit, and more than one of such offences can he tried 4 other tt 
under the provisions of sections 234 and 235, Code of Criminal 
Procedure, which provisions have not been complied lit 77 

therefore clearly of opinion that the first count of fi nfl • r + ' 

unsustainable in law and tW I “ tte lndl ^ent is 

quashed ’ ^ ^ C ° M ™ it must ho 

The third question is whether the trial of * * 

first, second, fourth and sixth counts, that is on fot diffe”^ “ ^ 
at ono trial, was not illegal Or, “ different counts 

the majority of the Court and foil am 111 agreement with 

Chief Justice on the point 1 11*7 7 udgment of the learned 

should be struck out from fnrth • ’ * tle one eou nt which 

* the first count as it is had in IT ^Tl ° f ^ 

decide whether the learned JudTf 10 "^ S6emS to me immaterial to 
A- - , learne fi Judge misdirected the jury inasmuch as 
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Witli that resolution I agree, as it seems clear, that we have no power Subrahmania 

to order a new trial. But at the same time I think onr review of the a ' yab 

evidence should be limited to seeing whether independently of the King- 

evidence on the first count which forms the bulk of the record and Empjiior * 

which we are bodily rejecting, there is sufficient evidence left to 

justify the jury’s verdict of guilty on the second and sixth counts of the 

charge, and that our inquiry should not be extended with a view to 

our giving our own independent judgment upon the facts. I take 

it that the “sufficient” evidence ret erred to in section 167 of the 

Evidence Art under which we are proceeding would in the case of a 

verdict by a jury bo such good and accredited evidence as the jury 

wer6 bound to have convicted upon ; that is, if they had not convicted 

upon it, it would have been what we term a “ perverse verdict.” If 

there was doubtful or conflicting evidence upon which it v as quite 

open to the jury fairly to return a verdict of “ not guilty,” I do not 

tlpnk it lies in us to say that the evidence was sufficient to support a 

conviction by a jury 

Boddam, J. — I agree with the judgment of the learned Chief 
Justice except in one particular. Granted that the first count is 
good, I do not think that there is any objection to the indictment as 
a whole. I do not think that the joinder of the first count with the * 

second, fourth, and sixth is forbidden by the Criminal Procedure 
Code. I think it comes within either section 235 or section 236 of 
the Code. 

{ After stating the first, second, fourth and sixth counts, the learned 
Judge continued : — ) As it seems tome, the acts alleged in the second, 
fourth and sixth counts aro identical with the acts alleged with others 
in the first count as overt acts showing the conspiracy and are within 
section 235. The only difference lies in the way in which the acts are 
charged and the inference to be drawn by the jury from them In 
the first count all the acts are alleged as one series of acts so connected 
together as to form the same transaction from which the jury are 
asked to infer (as they did) that there was a continuing conspiracy 
whereby the accused and D’Santos abetted one another in extorting 
bribes from clerks. In each of the remaining counts, respectively, 
vizy the second, fourth and sixth counts, one of the above-mentioned 
acts is set out separately, and is charged as itself constituting a separate 
offence. The accused was therefore only charged and tiled for 
offences committed in one series of acts so connected together 1 

as to form one and the same transaction as lie lawfully might , 

be under section 235(1). Moreover, it also falls within section 
235(3) which says: — “If several acts, of which one or more ib$a|L JJ 
one would by itself or themselves constitute an ' I ; 

pa $ t\ , j i i i ijfrll M 
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SdbrahVania when combined a different offence, the person accused of them 
Ayyak ma y e ] lar g 6( j w jth, and tiied at one trial for, the offenoe 
constituted by such acts when combined, and for any offence 
constituted by any one or more of such acts.” Here, in the first count, 
the accused is charged with the offence to be inferred as constituted 
by the combined acts (along with others) which are alleged in the 
other counts as constituting separate offences, and he may theiefore 
be tried at one trial for the offence to be inferred from the combined 
acts as well as for each offence constituted by the separate aots 
alleged. Even if this were not so, the ease falls, to my mind, within 
section 236, which says -—“If a single act or seiieB of acts is of such 
a nature that it is doubtful which of several offences the facts which can 
be proved will constitute, the accused may be charged with having 
committed all or any of such offences, and any* number of such 
charges maybe tried at once; or he maybe charged in the alternative 
with having committed some one of the said offences.” Here all the 
series of acts stated in the second, fourth and sixth counts are alleged 
in the first count with others. They are there alleged in that count as 
proving one offence, viz , abetment by conspiracy to extort bribes from 
clerks, &c , and they are set out as m eit acts The very same acts are 
set out sepai ately in the second, fourth and sixth counts and are charged 
as respectively constituting separate offences. It was doubtful if all the 
series of acts together coustituted the offence as alleged in the first 
count, and therefore some of them are set out aud charged as constitut- 
ing other offences in the other counts respectively of the indictment, 
and the section says any number of such charges may be tried together! 

It seems to me clear that an indictment may contain any number of 
variations in charges which depend upon the same facts. The object 
of the Legislature is to confine the prosecution to proving only such 
facts as constitute one charge if taken together, but when they con- 
stitute together one charge there i, nothing’to prevent the same facts 
being separated and also made applicable to any number of other 
charges if they constitute several different offences. Here the whole 
of the facts are set forth and were proved in support of the charge 
eon ained m the first count, and the remaining coants contain merely 
a reiteration of some of the facts alleged in the first count and were 

proved or sought to be proved by the evidence called in support of the 
first count. 

tionile^V 1 ? V 11 ^ ^ indlCtmentj aS a Wh0le ’ 

Mr J. D. Mayne, for the appellant, contended that the 
conviction was illegal on the following grounds :-^V s f-Th e ; 
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evidence of D’Santos was inadmissible— ( a ) The pardon to Scbbahmania 
D’Santos was wrongly granted, the case not being one triable Aatar 
exclusively by the High Gomt—Queen-Empress v. Sadhee Kasal(i) Kins- 
and sections 337, 338, and 339 of the Criminal Procedure Code ; Empeeoe> 
the procedure as to the offer of the pardon being illegal, the 
evidence given under it was inadmissible: (b) D’Santos was 
“ an accused person” within the meaning of the Criminal Procedure 
Code — see section 271. He was therefore not a person who could 
have an oath administered to him, or be a competent witness 
in the case ; he came within the terms of section 5 of the Oaths 
Act (X of 1873)— Criminal Procedure Code, sections 209, 342 
ana Queen-Empress v. Qhinna Pavucht{2). A person on trial is 
an accused person until his innocence or guilt is finally determined 
by his conviction or acquittal ; when giving his evidence 
D’Santos was still on his trial, and his evidence was therefore 
inadmissible: (c) No influence can be lawfully used to induce 
an accused person to withhold or disclose anything— section 343 
of the Criminal Procedure Code ; Evidence Act (I of 1872), section 
24. The procedure taken as to D’Santos was in pursuance of 
an arrangement by the Crown with him by which he pleaded 
guilty with a view to getting a pardon ; this was an inducement 
to confess, and his evidence was therefore inadmissible — Reg 
v. Hanmanta{2>), Queen-Empress v I) ala Jiva(i), Empress of 
India v. Asghar Ali{5) and Evidence Act, section 132. 

Second — The charge of conspiracy was illegal. The only 
substantive offence of conspiracy in tho Penal Code is conspiracy 
against the sovereign ; section 121 of the Indian Penal Code (Act 
XLV of 1860) ; see Mulcahy v. The Queen(G). No other conspiracy 
is an offence unless it amounts to abetment — Penal Code, sections 
107, 108, 109 ; and then it is punishable as abetment, not as 
conspiracy. There is no abetment until an act or illegal omission 
follows on conspiracy, and nothing is punishable except abetment 
of an act committed (Penal Code, sections 109-114 ; see section 111), 
or not committed (Penal Code, sections 115, 116). The first count 
as to conspiracy charges a series of acts, each of which amounts 
to an abetment, and the whole of which constitute a series of 
separate offences continuing for more than two years ; this 


(X) (1884j I L R , 10 Calo , 936 

(3). (1877) I L R , 1 Bom , 610, at p 617. 

(6) (1879) I.L.R., 2 All., 260. 


(2) (1899) 1 L.&., 23 Mad., 151. 
(4) (1885) X.L.R., 10 Bom., 190. 
(6) (1868) L.R, 3 H.L., 306. 
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Subrahmania is illegal under sections 233 and 234 of the Code of Criminal 

A ^ AE Procedure 

King- Third — The trial of the appellant on the first, second, fourth 

and sixth counts at one trial was illegal as being a joinder of charges 
prohibited by section 234 ot the Criminal Procedure Code, and can- 
not be justified as coming within sections 235 and 236 This mis- 
joinder of charges, and the other errors, occasioned a failure of 
justice and were not mere irregularities which could be remedied by 
section 537 of the Criminal Procedure Code, but made the conviction 
wholly illegal — (a) The High Court had no power to amend the 
indictment (Letters Patent, 1865, articles 26, 27, 28 ; Criminal 
Procedure Code, sections 226-231 and 439) There is no provision 
of law giving them power to strike out a charge, and proceed to a 
conviction on the rest of the indictment ; the only remedy would 
be a new trial, and there was no power to giant a new trial in 
this case : (5) As to the effect of such errors on the conviction, the 
result of the cases is that it is wholly bad, and cannot be cured by 
section 537 of the Criminal Procedure Code, ( In the matter of 
Luchmmctra m(l ), Queen-Empress v Chandi StnghfZ), Queen-Empress 
v. Fahrapa( 3), In the matter of Abdur Rahman( 4), and the eases 
there cited). 

Fourth — The Court had no power either under article 26 of 
the Letters Patent or section 167 of the Evidence Act or under the 
Criminal Procedure Code, to decide the case on the residue of 
/ the evidence — [a) Letters Patent, article 26, gives the High 

Court power only to review the case with a riew to decide the 
point of law referred, and, if necessary, to pass a fresh sentence : 
they cannot substitute a verdict of their own on the evidence for 
the verdict of the jury : (0) Evidence Act, section 167, gives no 
power to do so in a case like this where the objection to the 
conviction is not limited to improper reception of evidence ; it 
cannot affect the Letters Patent, to which it does not refer, or 
extend the powers given by article 26. It has also been doubted 
whether it applies at all to criminal cases (Meg* v. Navrojt 
2>adabhai(5 ) ; see section 57 of Act II of 1855, the former 


f 


VOL. XXV.] 


MADRAS SERIES. 


Evidence Act for India ; (c) The Criminal Procedure Code has no i 
provision giving any such power; see sections 267,431 of that 
Code The Act establishing the Court for the consideration of 
Crown Cases Reserved (11 & 12 Viet , cap 78), section! 2 was 
referred to and compared with article 26 of the Letters Patent. In 
the English Act the power to review is omitted as all the necessary 
facts are stated in the case reserved, and the Court has power “ to 
reverse, affirm, or amend any judgment or to make such other 
order as justice may require” (JRernna v Mellor{ 1), The Queen 
v Gibson (2), Beg v Navroji Dadabhai{ 3), Queen v. Hurnbole 
Chunder Ghose{ 4), Imperatnx v. V dumber Jinaib), Queen - 
Empress v. 0’/ibm(6), Wafadar Khan v. Queen-Empress (7) 
and Mcohn v Attorney-General for New South Wales( 8), a ease 
decided on section 423 of the Colonial Act (46 Viet , cap. 17) 
which is similar to article 26 of the Letters Patent combined 
with section 537 of the Criminal Procedure Code). 

Fifth — Even if there was power in the Court to convict the 
accused on the residue of the evidence, there was not sufficient 
evidence to establish his complicity with the corrupt acts of 
D’Santos, and to support the conviction. The only evidence was 
that of Balasundara, an accomplice, and his evidence is not corro- 
borated It is settled law in all the Courts in India that an 
accused person cannot be convicted on the uncorroborated evidence 
of an accomplice 

Sixth — As to costs : if the conviction is set aside the case 
of Maeleod v. Attorney-General fo } New South Kales (9) should be 
followed 

Mr. A Phillips , for the Crown, contended : First — That the 
charges were properly tried together. The acts alleged in the 
first charge as done m pursuance of the conspiracy were not 
charged as in themselves offences, and might be acts m themselves 
innocent, although as the fruit of a criminal conspiracy they 
completed the offence of abetment Out of the various acts 
completing the offence of abetment, three were selected as in 
themselves criminal acts The conspiracy was the foundation 


no Sitbrahmania 
vat 

0 f King. 
Emperor. 


(IV (1858) D. & B , 468, at pp 502, 519. 

(3) (1872) 9 Bom H.C.B., 358, at p. 376 

(4) (1876) I.L.B , 1 Oalo, 207, at pp. 216, 21?, 
(6) (1890) I L.B , 17 Oalo , 642. 

(8) (1893) [1894] A.C , 57 


(2) (1887) I R , 18 Q B D , 537 

(5) (1877) I L.E., 2 Bom, 61. 

(7) (1894) 21 

(9) (1891) [1891] A.O., 455. 
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Subrahmanu and underlying basis of them all, and consequently charges 

Ayyar funded upon any number of such acts could, it was submitted, 

King- ^ tried to&ether under section 235 of the Criminal Procedure 

Eoteror, ° , . _ 

Code. Conspiracy to do a thing and the doing of that thing are 
“ one transaction one transaction although more than one offence 
is committed, falling within different definitions in the Penal 
Code : sections 107, 108, 109 and 121-A were referred to. Second 
—That if the charges were not such as were proper to be tried 
together under the Criminal Procedure Code, article 26 of the 
Letters Patent requires the High Court to make such alteration 
in the sentence as justice requires. If the Legislature has 
prescribed the course to be pursued, in such a case the Court has, 
of course, only the duty of following that course. But in the 
present case the Legislature has not indicated the consequences of 
a deviation from the rule contained in section 233 of the Criminal 
Procedure Code, otherwise than by section 537 which is applicable 
only to irregularities which do not render the proceedings null 
and void. In the present ease the deviation from the prescribed 
course did not, it was submitted, render the proceedings null and 
void. The acts which were alleged in the first charge, although 
more than three, could have been given in evidence under the 
charges which were not liable to objection; and consequently 
such evidence would, in any case, have been submitted to the jury. 
The High Court having substantially reduced the punishment 
originally inflicted, justice, it was submitted, was satisfied, and the 
sentence thus reduced should be allowed to stand. In the matter of 
Ijuclminaram( 1), Qwen-Empiess v. Ghandi Singh( 2), In the matter 
of Abdur Rahman{ 3) and Queen-Empress v. O^Hara{4) i were 
referred to. 

Mr. Mayne replied. 

Afterwards, on 2nd August 1901, the judgment of their 
Lordships was delivered by the Loud Chancellor. 

Judgment. —In this case the appellant was tried on an 
indictment in which he was charged with no less than forty-one 
acts, these acts extending over a period of two years. This was 
plainly in contravention of the Code of Criminal Procedure, 


(1) (3886) I.L R«, 14 Calc , 128, at p. 131. (2) (1887) X.L E, , 14 Calc., 395. 

<8) (1900) I.LJEfc , 27 Calc , 839, at pp 844, 845, 847. 

(4) (1890) I.L.Rf, 17 Calc , G42, 
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section 234, which provided that a person may only be tried for three Sube\ 
offences of the same kind if committed within a period of twelve Ay 

months. The reason of such a provision, which is analogous to K 

our own provisions in respect of embezzlement, is obviously in 
order that the jury may not be prejudiced by the multitude of 
charges and the inconvenience of hearing together of such a 
number of instances of culpability and the consequent embar- 
rassment both to Judges and accused. It is likely to cause 
confusion and to interfere with the definite proof of a distinct 
offence which it is the object of all criminal procedure to obtain. 

The policy of such a provision is manifest and the necessity of 
a system of written accusation specifying a definite criminal 
offence is of the essence of criminal procedure. 

Their Lordships think that the course pursued and which was 
plainly illegal cannot be amended by arranging afterwards what 
might or might not have been properly submitted to the jury. 

IJpon the assumption that the trial was illegally conducted it 
is idle to suggest that^ there is enough left upon the indictment 
upon which a conviction might have been supported if the 
accused had been properly tried. The mischief sought to bo 
avoided by the Statute has been done. The effect of the multitude 
of charges before the jury has not been averted by dissecting 
the verdict afterwards and appropriating the finding of guilty 
only to such parts of the written accusation as ought to have 
been submitted to the jury. 

It would in the first place leave to the Court the functions of 
the jury and the accused would never have really been tried at 
all upon the charge arranged afterwards by the Court. 

Their Lordships cannot regard this as cured by section 537. 

Their Lordships are unable to regard the disobedience to an 
express provision as to a mode of tiial as a mere irregularity. 

Such a phrase as irregularity is not appropriate to the illegality 
of trying an accused person for many different offences at the 
same time and those offences being spread over a longer period 
than by law could have been joined together in one indictment. 

The illustration of the section itself sufficiently shows what was 
meant* 

The remedying of mere irregularities is familiar in most 
systems of jurisprudence but it would be an extraordinary 
extension of such a branch of administering the criminal law td 
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StiBRAii mania say that when the Code positively enacts that such a trial as that 
which has taken place here shall not be permitted that this 
contravention of the Code comes within the description of error, 
omission, or irregularity. 

Some pertinent observations are made upon the subject by 
Lord Herschell and Lord Bussell of Killowen in Snmrthicaite v. 
Hanmy{]). Where in a civil case several causes of action were 
joined Lord Herschell says that if unwarranted by any enact- 
ment or rule it is much more than an irregularity/ 5 and Loid 
Bussell of Killowen in the same case says, “ Such a joinder of 
plaintiffs is more than an irregularity, it is the constitution of a 
suit in a way not authorised by law and the rules applicable to 
procedure.’ 5 

With all respect to Sir Erancis Maclean and the other Judges 
• who agreed with him in the case of In the matter of Abctur 
Rahman(2) he appears to have fallen into a very manifest logical 
error in arguing that because all irregularities are illegal as he says 
in a sense and this trial was illegal that therefore all things that 
may in his view be called illegal are therefore by that one 
adjective applied to them become equal in importance and are 
susceptible of being treated alike. But this trial was prohibited 
in the mode in which it was conducted, and their Lordships will 
humbly advise His Majesty that the conviction should be set 
aside. Their Lordships will make no order as to costs. 

Appeal allowed : conviction set aside . 
Solicitor for the appellant : Mr. R, T. Tasker, 

Solicitor for the respondent;. The Solicitor , India Office . 


(1) [1894] A.C., 404. (2) (1900) I.LJJ., 27, Calc., 839. 


Attar 

V. 

King- 

Emperor, 


I 

? 


4 

I 






I 


m 


VOL. XXV.] 


MADRAS SERIES. 


.APPELLATE CIVIL— FULL BENCH. 

Before Mr. Justice Davies, Mr. Justice Benson and Mr. Justice 
Bhadiyam Ayyangar. 

AHAMED K.UTTI (Defendant No. 19), Appellant, 

v . 

-RAMAN NAMBIJDRX (Plaintiff), Respondent.* 

Limitation Act— Act XV of 1817, sched II, art, 1M— Inapplicability to case of 

involuntary sale. 

Whcie, in execution of a money-decree, immoveable piopeity of a judgment- 
debtor, in v Inch h is real interest is only that of a mortgagee, is attached and 
brought to sale, the auction-purchaser is not a purchaser from the mortgagee 
within the meaning of article 134 of schedule II of the Limitation Act, 
even though the property was sold as the property of the judgment-debtor 
without any limitation of his mteiest theiein Aiticle 134 only applies to cases in 
which the mortgagee disposes of the property voluntarily. Muthu v. Kambalinga , 
(I.L E , 12 Mad,, 316), overruled. 

Pei Shephard and Davies, JJ— -Where a purchase is made at a sale by the 
Court in execution of a decree, it is complete, foi purposes of limitation, at the 
date of the purchase, and not at the date of its confirmation by the Court. 

Suit to redeem a kanom. Plaintiffs father, in 1864, granted 
a kanom in respect of certain properties to one Raman Menon 
deceased, the karnavan of defendants Nos. 1 to 14. Plaintiff now 
sued to redeem that kanom. Defendants Nos. 15 to 18 were 
impleaded as persons in possession of portions of the property. 
Defendant No. 19 denied the genuineness of the kanom and 
contended that the properties had formerly been the jenm of 
the tarwad of defendants Nos. 1 to 14, and that they had been 
sold at a Court sale held in execution of the decree in Original 
Suit No. 409 of 1880, being purchased by one Koma Panikar 
on 18th January 1886. Defendant No. 19 subsequently, in 
execution of a decree in Original Suit No. 10 of 1890, purchased, 
also at a Court sale^ the jenm right of Koma Panikar in certain 
items of the property now sought to be redeemed. His defence 
was that inasmuch as the said items had been purchased by 

* Second Appeal No. 1008 of 1899 against tlie decree of O. Cliandu Menon, 
Subordinate Judge of South Malabar, m Appeal Suit No. 116 of 1899, modifying 
the decree of T, V. Anantan Nayar, District Munsif of ICutnad, in Original Suit 
3STo, 49 of 1898, 
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his predecessor in title more than twelve years before suit plain- 
tiffs claim to recover possession of them was barred by article 
134 of the Limitation Act. The suit was filed on 25th January 
1898. 

The District Munsif held that the kanom demise of 1864 was 
a genuine one and that plaintiff was entitled to recover all the 
properties except those claimed by defendant No. 19. With 
regard to these he held, following Muthu v. Kambalinga{ 1), that 
plaintiff’s claim was barred under article 134 of tho Limitation 
Act. 

Plaintiff appealed to the Subordinate Judge who held that 
the period of limitation should be computed from the date of tho 
confirmation of sale and not from the date of actual salo. The 
date on which the sale to Koma Panikar was confirmed by the 
Court was 19th March 1886. He held that the suit was not 
barred, and gave plaintiff a decree as prayed. 

Against that decree defendant No. 19 preferred this second 
appeal. 

The ease first came on for hearing before Shephard and 
Davies, JJ., when their Lordships passed the following 

Order of Reference to the Dull Bench. — Assuming that 
article 134 of the Limitation Act applies in a case where the 
defendant has bought at a sale held in execution of a decree, we 
think that the date of the sale, and not the date of tho confirmation 
of the sale, is the date of the purchase for the purpose of that 
article. Prom the date of the sale the person to whom the property 
has been knocked down is designated in the Code of Civil 
Procedure by no other name than purchaser. On that date he 
incurs obligations as purchaser and acquires an interest in the 
property (see Verikatahngam v. Veerasarm( 2)). We cannot sup- 
pose. that the Legislature used the word purchaser in the 
Limitation Act in a different sense. But on the question whether 
article 134 applies to the case of involuntary sales made under 
t e provisions of the Code, we are of opinion that the ruling 
m Muthu v. KambalmgaiX) cannot be supported. We do not 

k ff is possible to say that a man who buys the property of a 
judgment-debtor which has been attached in execution of a decree 
buys that property from the judgment-debtor. With all deference 


(1) I'L.R.j 12 Mad., 316. 


(2) I.L.R , 17 Mad.) 89 at p. 91, 
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to Mr. Justice Muttusami Ayyar, we think it is misleading* to 
say that a simple mortgagee has a power of sale. The right to 
sue for sale which the mortgagee possesses is very different from 
a power of sale as that term is generally understood But, 
however that may be, it was not any right of the mortgagee that 
was enforced. It was the decree-holder who was enforcing his 
remedy in invitum against the judgment-debtor, that judgment- 
debtor happening to be a mortgagee. 

We refer to a Pull Bench the question whether a purchaser at 
a sale in esecution of a decree against a mortgagee is a purchaser 
of the mortgaged property from the mortgagee within the meaning 
of article 134 of the second schedule to the Limitation Act ? 
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The above reference came on before the Pull Bench consti- 
tuted as above. 

J. L . Rosario , for appellant, contended that the auetion- 
purohaser (defendant No. 19) was a purchaser from the mortgagee, 
within the meaning of article 134 of tho Limitation Act, and 
that the suit was barred as against him, as moie than twelve 
years had elapsed, before the filing of the suit, since the date of 
the purchase, namely 18th January 1880 He referred to rule 4 
of the High Court Rules of Practice, Appellate Side, under which 
a judgment-debtor may be examined as to his interest in prop- 
erty ; also to Rah Das Mullick v. Kariliya Lai Pundit (l ) ; 
Muthu v. Kamhalinga{ 2); Ambaktvana Desigar v. Bappu Rao 
Jagadap{ 3) ; Pandu v. Vithu{ 4) ; Chmtamoni Mahapatro v. 
Sarup Se( 5). 

Sundara Ayyar , for respondent, contended that the suit was 
one for redemption and that defendant No. 19 had only the 
rights of the mortgagee from whom he had purchased ; and that 
article 148 was applicable and that in consequence the suit was 
not barred. He cited Bhagwan SaJiai v, Bhagwan Dm{ 6) ; Pandu 
v. Vithu( 4) ; Sundara Gopalan v. Venlatararada Ayyangar(7 ) ; 
Dorab Ally Khan v. Abdool Azeez( 8) ; Whitworth v. Gaugain( 9) ; 


(1) L.R., 11 I.A., 218 J I.L.R., 11 Calc , 121 

(2) I.L.R., 12 Mad., 316. 

(3) Appeal Ho. 129 of 1898 (nnreported), 

(4) I.L.R., 19 Bom., 140 at p 144. (I 

(6) I.L.R., 9 All., 97 at p. 103. 

(8) L.E., 5 LA., 116 ; 3 Calc., 806. 

(9) 3 Hare, 416 5 on appeal, 1 Ph,, 728. 


(5) I.L.R, 15 Calo., 703. 
(7) 17 Mad., 228. 
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Sobhagchand Gulabchand v Bhaichand(l) ; and Radanath Doss v. 
Gisborne ( 2) 

The Court recorded the following 

Opinion — W e are clearly of opinion that when in execution 
of a money -deciee immoveable property of a judgment-debtor, 
in which his real interest is only that of a mortgagee, is attached 
and brought to sale, the auction-purchaser cannot be regarded 
as a purchaser from the mortgagee withm the meaning o± article 
134 of the second schedule of the Limitation Act, even though the 
property was sold as the property of the judgment-debtor without 
any limitation of his interest therein. Article 184 is, in our 
opinion, intended solely to apply to cases in which the mortgagee 
disposes of the property voluntarily. But in the case of an 
involuntary sale m execution of a decree the purchaser cannot be 
regarded as a purchaser from the judgment-debtor The decision 
in Mut/iu v, Kambaltnga(3) proceeds, we think, on the erroneous 
assumption that the Court in selling the judgment-debtor’s prop- 
erty in which his intei est is that of a mortgagee for the dis- 
charge of the debt due by him under the decree is exercising the 
power of sale which the judgment-debtor qua mortgagee possesses. 
Assuming he has such power of sale, the Court may be regarded 
as exercising that power in a suit which the mortgagee may bring 
against the mortgagor for tho recovery of the mortgage debt. 
Such power of sale cannot be exercised for the benefit of the 
mortgagee to enable him to discharge a debt due by him to a 
third party. 

The case came on for final hearing before Davies and 

Bhashyam Ayyangak, JJ., when their Loidships delivered the 
following 

Judgment. [Following the decision, of the Full Bench on 

the question referred to it, this second appeal is dismissed with 
costs. 
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APPELLATE CIVIL— FULL BENCH. 


Before Sir Arnold White , Chief Justice, Mr . Justice 
and Mi Justice Bh ashy am Ayyangar, 

i 

SAYAEIMUTHU and oihees (Plaintiffs), 


1901. 

October 7, 
8,17. 


AITHURUSU ROWTHAR (Defendant),* 


Provincial Small Cause Courts Act— Act IX of 1887, sched II, ait 31 —Juns- 
dichon Dispossession of plaintiff from immoieable property by defendant under 
decree Receipt by defendant of profits — Denee reier id on appeal — Suit by 
plaintiff to i ecove pi ofits u) ongfully received by defendant uhile m possession 
— Suit not cognizable by Small Cause Coui t 

Defendant obtained a decree against plaintiff fox possession of ceitam immove- 
able property, m execution of "fthicli defendant tools: possession of the property 
Plaintiff: appealed against the deciee, which was reveisecl While defendant was 
m possession he leceived pi ofits from the piopeity amounting to a sum less than 
Rs, 500 Plamtifftxow sued in the Court of Small Causes to recover this sum as 
pi ofits which had been wrongfully leceived by defendant 

Held, that the suit was not cognizable by a Court of Small Causes 
Subba Rao r Sitaramayya, ( ILR, 21 Mad, 118), Seshagm Ayyar \ 
Mai akathammal , (I L R , 22 Mad , 196), and Kunjo Behaiy Singh v Madhub Chundra 
Ohose, (I L R , 23 Calc,, 881), considered 


Suit lor profits alleged to have been wrongfully leceived by defend- 
ant whilst he was m possession of immoveable propeity belonging 
to plaintiff. Defendant had dispossessed plaintiff m execution of 
a decree which had been afterwards set aside on appeal. Plaintiff 
now sued to recover the profits received by defendant whilst the 
latter had been in possession. These amounted to Rs. 412-8-0. 
Plaintiff presented his plaint on the small cause side of the Court 
of a Subordinate Judge. The question before the High Court was 
whether such a suit was cognizable by a Court of Small Causes. 

The ease, stated by the District Judge of Tmnevelly under 
section 646-B of the Code of Civil Piocedure, fust came on fox 
hearing before Davies and Bhashyam Ayymngak, JJ , who made 
the following 

Ordeb op Repeeence to the Pull Bench. — T he plaintiff 
having been dispossessed by a decree of Court m favour of the 


* Referred Case No 10 of 1901* stated under section 616-B of the Civil Pro-* 
eedure Code, by the District Judge of Tmnevelly, in. Small Cause Suit No. 143 of 
1899, on the file of the Subordinate Judge’s Court of Tmnevelly* 
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Savarimutho defendant, afterwards set aside on appeal, and having recovered 
Aithtocsd possession in pursuance of the appellate decree, sues the defendant 
Rowtiiar. for profits c wrongfully ’ received by him, estimated at Es 412-8-0, 
for a^period of three years during which the defendant wab in pos- 
session. The plaint was presented to the Subordinate Judge of 
Tinnevolly on the small cause side of his Court, but was returned 
to be presented to the proper Court on the ground that the suit 
was not cognizable by a Court of Small Causes. The plaint was 
accordingly presented to the Additional District Mnnsif of 
Tinnevelly, who, differing from the view taken by the Subordinate 
Judge, returned the plaint, holding that the suit was cognisable by 
a Court of Small Causes. When the plaint was re-presented to 
the Subordinate Judge he adhered to his former opinion and 
declined to receive it. The District Judge of Tinnevelly, under 
section 646-B of the Civil Procedure Code, submits the record of 
tho case to the High Court for its orders, on the ground that tho 
Subordinate Judge’s Court of Tinnevelly failed' to exercise a 
jurisdiction icstod in it by law. 

In our opinion, tho suit is one of the nature described in 
article 109 of the Limitation Act and the concluding portion of 
article 31 in the second schedule to the Provincial Small Cause 
Courts Act (1887) and but for the decision of this Court in 
Subba llao v. Sitai amayya{\) following a previous decision in 
Seskayiri Ayyarv. Marahathammal(2), which followed the decision 



of a Full Bench of the Calcutta High Court in Kunjo Bchary Singh 
v Madhub Chundra Qhose( 3), we should have no hesitation in 
holding that the suit is excepted from the cognizance of a Court 
of Small Causes, under the concluding portion of article 31 of the 
second schedule. We find that the same view is taken in a recent 
decision of the Bombay High Court in Ant one v. Mahadev Anant{ 4), 
and we fully concur in that decision and in the dissenting judg- 
ments of G-hose and Bannerji, JJ., in the Calcutta Full Bench 
case above referred to. 

Article 109 of the Limitation Act has always been held to 
apply to a claim for mesne profits, whether the measure of mesne 
profits be, at the option of the plaintiff, tho actual profits which 
the person in wrongful possession received or the profits which 


(1) I.L.R , 24 Mad., 118. 
(3) I.L R., 23 Calo , 884. 


(2) I L.R,, 22 Mad., 198. 
(4) I.L.R,, 25 Bom , 85. 
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lie might, with ordinary diligence, have received. No doubt, as g A v^ 
held by the Full Bench of the Calcutta High Court, a suit for ^ If 
mesne profits is not technically a suit for an account, though Eqi 
when the mesne profits claimed is the amount of profits actually 
received by the person in wrongful possession an account will 
invariably have to be taken and even when the claim is for 
profits which might have been received with ordinary diligence, an 
account, in a certain sense, will have to be taken to ascertain the 
same. Their Lordships of the Privy Council in JDaks/nna Mohun 
Boy Ohowdhry v. Saroda Mohun Boy Chowdhry{\) describe as 
follows the legal position of a person, who, like the defendant 
in the present case, was in possession of landed property under a 
decree of court reversed on appeal (at page 163) : — “ Now it seems 
to their Lordships to be common justice, that when a proprietor 
in good faith, pending litigation, makes the necessary payments 
for the preservation of the estate, in dispute, and the estate is 
afterwards adjudged to his opponent, he should be recouped what 
he has so paid by the person who ultimately benefits by the 
payment, if he has failed through $o fault of his own to reimburse 
himself out of the rents Of course be is bound to account for 
mesne profits,* for all rents and profits which he has received or 
which without wilful default he might have received. But if, 
owing to circumstances beyond his conti ol and still more if, on 
account of some wrongful conduct on the part of his opponent, he 
has received less than what he has had to pay for the preservation 
of the estate, it would seem to be in accordance with justice, 
equity and good conscience — there being no specific rule to the 
contrary —that he should recover the difference on the final adjust- 
ment of accounts.” 

The second schedule to the Provincial Small Cause Comts 
Act, after excepting from the cognizance of a Court of Small 
Causes, in clauses 29 and 30, certain specific suits for an account, 
also excopts by the first part of article 31, “ every other suit 
for an account” ; but as a suit by a mortgagor to recover surplus 
collections received by the mortgagee after the mortgage has been 
satisfied (article 105 of the Limitation Act) and a suit for mesne 
profits (article 109) are not technically suits for an account, and 
would not therefore be comprehended in the expression “ any other 


V, 

Aithurusu 

Kowthar. 


(1) L 20 I A., 160 at p. 163 ; I.LJEt,, 21 Calo , 142, 
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Sayarimuihu suit for a a account,” the Legislature advisedly included these two 
Aithorusl classes of suits under article 31, so that they may be specifically 
Ro^THAk excepted from the cognizance of a Court of Small Causes As 
these two classes of suits are akin to suits for an account, though 
not technically such, they were not inappropriately included in 
article 31 instead of being provided for by a separate article. 

The decision of the Calcutta High Court, which was followed 
by this Court in the two eases above referred to, practically 
ignores the exception made by article 31 m regard to suits for 
profits of immoveable property. A suit for mesne profits can be 
regarded as technically a “ suit for an account ” only in rare cases 
—if at all m any case — and if the concluding portion of article 
31 is intended to comprehend such rare eases, if any, the inclusion 
of it specifically in article 31 would be quite superfluous. 

As claims to mesne profits directly involve title to immove- 
able property and not incidentally, though necessarily, as in the 
class of cases contemplated by section 23 of the Provincial Small 
Cause Courts Act, it appears to ns that the Legislature has pro- 
perly excepted suits for mesne profits from the cognizance of 
Courts of Small Causes 

We may in conclusion point out that suits of the character 
described in article 39 of the Limitation Act for compensation 
or damages for trespass on immoveable property are not excepted 
from the cognizance of Courts of Small Causes (see Annamalai v. 
Subramany cin(l) and Lingayya Ayyavaru v. Malhkarjuna Ayya- 
varu(2) reported in the footnote to the dieision of this Court in 
Seshagiri Ayyar v. Marakathammal( 3) above referred to). 

We therefore refer the following question to a Pull Bench 
i( Whether a suit for the profits of immoveable property 
belonging to the plaintiff which have been wrongfully received 
by the defendant who dispossessed the plaintiff in execution of a 
decree afterwards set aside on appeal, is cognizable by a Court of 
Small Causes, when the amount claimed does not exceed Es. 500.” 

# 

The ease eame on for hearing in due course before the Full 
Berieh constituted as above, 

Seshagm Ayyar for defendant It is submitted that this suit 
> k not <*>gnizable by a Court of Small Causes. The defendant 


j 
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obtained , a decree in Original Suit No. 285 of 1893 for possession Sayarimuthtt 
of certain" immoveable property, in execution of winch defendant aithururu 
took possession of the property from plaintiff on 12th November ^owthar. 
*1891, Plaintiff appealed and the Munsifs decree was reversed, 
and the suit dismissed. Defendant had been in possession under 
the Munsifs decree from 12th November 1894 until 30th August 
1897, and plaintiff now claims the profits received by defendant, 
amounting to Es 412-8-0, Auxin g that period and brings his 
suit in the Court of Small Causes. The question is whether such 
a suit is excepted from the jurisdiction of the Small Cause Court 
by article 31 of schedule II of the Provincial Small Cause Courts 
Act It appears to fall within the last words of article 31. 

Clauses (b) and (r) of article [29 relate to suits for accounts of 
certain specified kinds. Article 30 relates to another suit for an 
account of a particular nature. Article 31 relates to “any other 
suit for an account , . , , including a suit . . .for 

the profits of immoveable property belonging to the plaintiff 
which ha been wrongfully received by the defendant ” Article 
109 of the Limitation Act contains similar wording. In Kunjo 
Behary Singh v. Mad hub Chandra s GhoseQ.) it was held that all 
suits for mesne profits are suits for damages for trespass on real 
property. It is suggested that the Legislature, in order to avoid 
difficulty, has used the language of article 109 of the Limitation 
Act [He referred to * DaTcshtna Mohun Boy CJiowdhry v Saroda 
Molmn Roy Ghowdhry(2) and Omsk Chunder Lahin v. Shoshi 
ShiUiaresu ar lioy{ 3). 

Plaintiff was not represented. 

The Court expressed the following 

Opinion.— We aie of opinion that a suit for the profits of 
immoveable property belonging to the plaintiff which have been 
wrongfully received by the defendant who dispossessed the plain- 
tiff in execution of a decree afterwards set aside on appeal is not 
cognizable by a Court of Small Causes. 


1) I L E ,n Calc., 884 (2) L E , 20 I A , 1G0 at p 1G3 , I.L E , 21 Calc , 142. 

(3) L B , 27 I A , 110 ; I L.R., 27 Calc , 951. 
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# Second Appeal No 51 of 1900 against the decree of H Moberly, Acting 
District Judge of Madura, m Appeal Suit No 99 of 1899, reversing the decree of 
V Narayanasami Ayyar, Distuct Munsif of Madura, m Original Suit No of 
1898 


APPELLATE CIVIL. 

Before Su Arnold White, Chief Justice, and 
Mr. Justice Bhashyam Ayyangar. 

DORAS AMI AND othees (Defendants Nos. 1, 3 and 4), Appendants, 

Maroh"l3. 

September 

23 

YEN KAT ASESHA YYAR and othees (Pdaxntifp and 

Dependants Nos. 2 and 5), Respondents.* 

Transfei a] Ft opei ty Act — Act l V of 1882, ss. 85, 90, 97— Mortgagee holding two 
mortgages ovei same popcity— Suit foi sale based on earlier moitgaqe alone — 
Maintainability 

Tu IS 80, B executed a simple mortgage over certain lands m favour of A. 
In 18 So, B moitgaged the same lands to A with possession. A now bi ought a 
suit on the eaihei moitgage foi sale of the moitgaged propeity subject to the 
latei mortgage 

Held, that the suit could not be maintained. Sundai Singh v. Bholu. (I.L.R., 
20 All , 322), lefened to 

Suit for Bs 220, being the balance due on a mortgage. On 20th 
December 1880, the father of the defendants executed a simple 
mortgage deed for Bs. 1,000 in favour of plaintiff. On 22nd 
December 1886, defendants and their father executed another 
mortgage deed for Bs. 1,500, also in plaintiff’s favour. This was 
a mortgage with possession. The material terms of this deed 
were as follows : — It was described as a mortgage bond executed 
in favour of plaintiff and continued — “ As we are unable to pay- 
interest in respect of the hypothecation debt bond previously 
executed to you on 20th December 1880 by one of us, namely, 

, . . the head of our family, as the land No. 263 , . 

. . out of the lands hypothecated as lands mentioned in said 
document, was sold at Court auction for the debt payable to 
Sobbaraya Ayyar to whom it was previously hypothecated and as 
the income from the remaining hypotheea, namely, * , . 

is not sufficient to cover interest for our advantage yon will yourself. 
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for Rs. 1,500 out of the principal and interest due up to .date in 
respect of said hypothecation debt bond, cultivate the said lands 
for three years from the current year, enjoy all the produce in lieu 
of interest and pay the sirkar kist due therefor. On 30th Adi 
(August) of the fourth year, we will pay the said amount and 
Redeem the lands. In default, you will surrender the lands in that 
year on the 30th Adi of which we pay the amount. If the said 
lands were dug and repaired and if the village-cess were paid we 
will pay them also.” The plaint alleged that defendants had 
represented their inability to pay interest on the earlier mortgage 
and had requested plaintiff to take an otti for Rs. 1,500 out of 
the amount of Rs. 1,720 due on the earlier bond, and had agreed 
to pay plaintiS the balance of Rs. 220 ; and that accordingly the 
later deed of 22nd December 1886 was executed. The defend- 
ants pleaded that the arrangement was that the amount due on 
the earlier mortgage should be discharged, in full, by the later 
mortgage for Rs. 1,500 and that nothing remained due in respect 
of the earlier mortgage on which the suit was brought. This 
question was raised in the first issue : the second issue was 
whether defendants had ever agreed to pay the balance of 
Rs. 220, as alleged, and the third, whether the claim was barred. 
The Munsif found that the earlier mortgage had been discharged 
by the execution of the later ; and that defendants had not agreed 
to pay the balance of Rs. 220. He also held that the claim was 
not barred, by reason of the later mortgage of 22nd December 
1886. He dismissed the suit. Plaintiff appealed to the District 
Judge who held that the Munsif had wrongly laid the burden 
of proof on the plaintiff, and remanded the suit for further evidence 
and a finding on the first issue. In accordance with this order the 
Munsif took additional evidence and returned a finding that the 
parties had agreed that the earlier mortgage should be superseded 
by the later. The District Judge held that this agreement was 
not proved, and that in consequence, plaintiff was entitled to 
succeed He passed a decree for Rs 220, and ordered the mort- 
gaged property to be sold if payment should not be made within 
three months. 

Defendants Nos. 1, 3 and 4 preferred this second appeal, the 
eighth ground of appeal being: — “The plaintiff being a usufruc- 
tuary mortgagee cannot in law maintain the suit which is for 
sale of the mortgaged property.” rM 
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Venkata* 

SKSHAYYAR. 


The second appeal first came on for hearing before Shephard 
and Bhashyam Ayyangar, JJ , when the Court made the 
■ following 

Order. — “Assuming that the original bond has not been 
discharged we think it is clear that the suit would not be barred 
by limitation, because in the subsequent document there is an 
acknowledgment that a debt was still due beyond the Es. 1,500 
for which the security was then taken 

<s The question whether the original bond was discharged was 
clearly raised by the first issue and there was a decision on that 
issue It was therefore not competent to the District Judge, under 
section 566 of the Code of Civil Procedure, to frame a fiesh issue 
and allow fresh evidence to be taken. We must ask the District 
Judge to return findings on the first and second issues, dealing 
with the matter as if no fresh issue had been framed and no 
additional evidence taken. 55 

In accordance with this order the District Jndge returned 
findings. On the first issue he found that the earlier bond was 
not discharged by the execution of the later On the second issue 
he found that there was an agreement to pay plaintiff Es. 220. 

The second appeal came on for hearing in due course before 
a Bench constituted as above. 

S. Srinivasa Ayyangar for appellants.— The suit is not main- 
tainable. It is a suit for sale of the mortgaged property subject 
to the second martgege, plaintiff being both first and second 
mortgagee. He is bound to bring hi^ suit on both mortgages and 
cannot sue on one alone In the first place it is submitted that the 
transaction of 1880 only mounts to a hypothecation or charge and 
not to a mortgage. The transaction of 188b is a moitgage. This 
being so section 99 of the Transfer of Property Act applies, the 
words “ whether arising under the mortgage or not 55 including a 
money claim as well as a charge as distinguished from a mortgage. 
But a suit for sale can only be brought on a mortgage ; and the 
use . of . the words “ mortgage 55 and “ mortgagee 55 show that a 
distinction is contemplated between a mortgage and a charge, and 
a mortgigee and a charge-holder. So, under section 67, a suit 
must be brought on the mortgage. Even assuming the transaction 
of 1*80 to be not a mere hypothecation or charge but a simple 
mortgage, the principle of section 99 and the terms of that section 
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show that a holder of two mortgages over the same property can 
only bring* his suit for sale, under section 67, on both mortgages 
and not on only one of them. If a second mortgage is held by 
some* one other than the first mortgagee, the second mortgagee 
must be made a party, under section 85, and his rights will be 
adjudicated upon under section 97. He would ordinarily be 
impleaded as a defendant in a suit by the first mortgagee. But 
inasmuch as it is impossible for a party to be both plaintiff and 
defendant, in a suit like the present the second mortgagee must be 
plaintiff,- — that is, he, as first mortgagee and second mortgagee, must 
base his suit on both mortgages. It cannot be contended that the 
mortgaged property in a suit for sale on the first mortgage can he 
sold free of the second moitgage. \ ha may be done where the 
second mortgage is held by a third person and the latter is given 
time to redeem. But here it is the plaintiff himself who has to 
redeem, and he cannot take advantage of his own default Where 
the plaintiff holds the second mortgage he should be compelled to 
redeem ; that is, he should sell under both of the mortgages and 
should therefore sue under both. It has been held that the holder 
of two mortgages over the same property may sue on the second, 
subject to the first, and the Allahabad Court has held the contrary. 
But it is immaterial to the present ease which view is correct, 
because the present suit is on the first mortgage, subject to the 
second. Section 61, by which a mortgagor may, in the absence 
of a contract to the contrary, redeem one mortgage without paying 
any money due under a separate mortgage on other property, 
seems to show that the holder of two mortgages on the same 
property should not be permitted to sue on the second alone. In 
fact, where a decree is obtained for sale in a suit on a first 
mortgage alone, the plaintiff also holding a second mortgage, the 
effect of section 61 is that the right to redeem, given under the 
decree to the mortgagor should be a right only to redeem both 
mortgages, failing which sale should be directed. As the holder 
of two mortgages should not be permitted to sue for sale on his 
first mortgage and sell the mortgaged property subject to his 
second mortgage, so he should not be allowed to seek, in a suit on 
the first mortgage, to sell the property free of the second. The 
latter course would result in his reaping all the advantages of a 
suit on both mortgages without suing on both, because he would, 
under section 97, get the second mortgage satisfied out of th0 
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Dorasami surplus sale proceeds. Another point is that the second mortgage 
Venkata- tllis case is usufructuary and, if rightly construed, contains no 
3 ESHAYYAR* personal covenant. No doubt a suit lies under the first mortgage, 
hut, under section 67, the mortgagee is only entitled to sue for 
foreclosure or sale in the absence of a contract to the contrary. It 
is submitted that the taking of a subsequent usufructuary mort- 
gage without a covenant to pay amounts to a “ contract to the 
contrary ” within the meaning of this section, and that in con- 
sequence the right to sue for sale under the first mortgage has, by 
that contract, become curtailed, and the rights of the mortgagee 
must now be worked out under the usufructuary mortgage The 
effect of the present suit as framed on the first mortgage alone is 
to deprive the moitgagor of his right to redeem, and this the 
mortgagee has no right to do Sections 60, 88 and 89 show that 
the right to redeem cannot be thus taken away. 

Sivasam Ayya) for respondents. — The ground now relied on 
has been taken for the first time in second appeal. Though the 
property may not be sold subject to the second mortgage, it can he 
sold free of it Sections 96 and 97 recognize that where a holder 
of two mortgages sues on the first alone he waives his right of suit 
as regards the second, as he has a perfect right to do ; and the 
result is that the sale will be free of the second mortgage. That 
fact is no bar to a suit upon the first. He cannot he compelled to 
sue on both if he is satisfied to sue on the first alone. The cause 
of action on the first is an independent one and he has a right to 
rely upon it. Whether a subsequent suit upon the second might 
be barred is a different matter and does not now arise. Where a 
mortgagor does not redeem the first mortgage he is not entitled 
to claim the right to redeem the second ; but he would ho if the 

* contention of the appellant is correct. The result would he to 
cause hardship Cases may be suggested, by way of illustration, 
—such as where the second mortgage has not yet become due, or 
where there is a right of sale under the deed for unpaid interest, 
before the piincipal has become due, or where the mortgagj 
money is payable by instalments. Sections 61 and 99 do not 

* support the appellant’s contention and no authority is cited. If 
necessary the plaint may he amended 

S. Srinivasa Ayyangar, in reply, contended that he was entitled 
to raise the point as being one of law arising out of admitted facts 
and as showing that there was no cause of action. 
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Judgment. — The revised findings submitted by the District Dorasami 
Judge, in accordance with the order of this Court, dated 3 3th vjtiskata- 
March 1901, must be accepted, as they are not open to any legal sbbbayyab. 
objection ; and the case has now to be decided with reference to 
the question of law raised in the eighth ground which has now 
been argued. That question is whether the plaintiff, who claims 
to have two mortgages on one and the same propeity, can maintain 
a suit, on the first mortgage alone, for sale of the .mortgaged 
property, such sale being subject to the subsequent mortgage in 
bis own favour. 

The first mortgage, dated 20th December 1880, is a simple 
mortgage and the balance alleged to be due thereupon is Rs. 220. 

On the 22nd October 1886 the lands comprised in the simple 
mortgage, were mortgaged to the plaintiff, with possession, for the 
sum of Rs. 1,500, and the plaintiff was to enjoy the usufruct in 
lieu of interest ; and there is a covenant in fche mortgage bond for 
re-payment of Rs. 1,500 and redemption of the mortgaged prop- 
erties, in August 1890. 

In this suit, which was brought in 1898, the plaintiff does not 
allege that the amount of Rs 1,500, which, under the usufructuary 
mortgage bond, became due in August 1890, has been paid to 
or recovered by him. He still continues to be in possession of 
the mortgaged property and if under the decree passed in his 
favour by the lower Appellate Court, the property is to he sold 
subject to his own usufructuary mortgage, the result will be that 
the plaintiff’s right to redeem the usufructuary mortgage will be 
extinguished. 

We are clearly of opinion, that a mortgagee cannot be per- 
mitted to sue for enforcing only one of the mortgages m his favour 
and obtain an order for sale, subject to other moitgages of the 
same property in his own favour— especially when they are subse- 
quent to the mortgage sued upon. If the other mortgages had 
been in favour of third parties, it would have been necessary for 
them to be made parties to the suit under section 85 of the 
Transfer of Property Act ; and when so made parties, their rights 
and interests would have been comprised and adjudicated upon, in 
the suit. It therefore follows that when the other mortgages are 
in his own favour, the right arising therefrom should also be t . | 

comprised in the suit and adjudicated upon; and he cannot, b© ; 
permitted to obtain an order for sale, in a suit brought on only 
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Dorasami one of Ms mortgages, leaving the determination, of the existence 
^ or otherwise, of other mortgages and charges in his own favour, 

hEfeHATTiAR arL a 0 f the extent and validity thereof, for future suits, between 
himself, the mortgagor and purchasers of the mortgaged property 
in such sale. 

Under section 96 of the Transfer of Property Act, a sale of 
property in execution of a mortgage decree may, with the consent 
of the prior mortgagee, be made free from that prior mortgage, 
and in that case the prior mortgagee has the same interest in the 
proceeds of the sale as he had in the property sold. This clearly 
shows that in the absence of the consent of the prior mortgagee, 
the sale under a decree obtained by a puisne mortgagee, will be 
one subject to the incumbrance in favour of the prior mortgagee. 
It is unnecessary to decide in this case, whether, when the prior 
mortgage is in his own favour, he oan bring the property to sale 
subject to such prior mortgage. But a sale under a mortgage 
decree cannot be made subj eet to a puisne mortgage, whether the 
same be in favour of a third party or of the decree-holder himself. 
This is placed beyond all doubt by the provisions of section 97 of 
the Tiansfer of Property Act as well as section 295, clause (c) 

6 thirdly \ of the Code of Civil Procedure. The principle of the 
Transfer of Property Act is that any person instituting a suit for 
foreclosure, sale or redemption of mortgaged property should 
inolude in that suit the interests of all persons, in such property, 
of which he has notice, — whether such interest he prior or subse- 
quent to his own, and if he obtains an order for sale, the sale will 
not he made subject to subsequent incumbrances, and the sale 
proceeds, after deducting therefrom the expenses incident to the 
sale, will be distributed between bimself and the subsequent 
incumbrancers, according to their priorities. [Vide Transfer of 
Property Act, section 97, ‘ fourthly ’ and 4 lastly Civil Procedure 
Code, section 295, clause ( 0 ) ( c secondly and thirdly’)."] 

In the hands of the purchaser, however, the property will he 
subject to prior mortgages, unless the sale has been made free from 
the same with the consent of the prior mortgagees, in which case, 
they acquire the right of priority over the sale proceeds (Transfer 
of Property Act, section 97 — , 6 secondly’). 

If, however, a person having an interest in tho mortgage prop 
erty is not made a party to the suit, by reason of the party suing 
having no notice of such interest, the rights of such person will 
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remain nnafieeted by tie deem and tie prooeedinge in eneention 
theieof, and compioated questions frequently arse -~Un m,oi 
person sues subsequently, upon his mortgage. 

But a party suing upon one of his mortgages, can have no 
excuse for his not including in the suit his rights under his other 
mortgages, for he must necessarily have notice of the same. 

n . V6ry f ° rm of a deoree for sale > (No. 128, schedule 4 to the 
Civil Procedure Code) in a suit by a mortgagee— viz., that “ upon 

the defendant (mortgagor) paying into Court, what shall be 
certified to be due to the plaintiff, (mortgagee), for principal 
and interest . . . together with costs . . . within six 

months . . . it is ordered that the plaintiff do re-oonvey the 

said mortgaged premises, free and clear from all incumbrances 
done by him . . . and do deliver up to the defendant 

all documents in his custody or power relating thereto, &c.,” 
clearly shows that the mortgagee is not to reserve to himself rights 
over the mortgaged property which he re-conveys to the mortgagor 
“ a11 tbe documents in hie custody or power relating ” to the 

mortgaged premises. The said form is also in conformity with 
the substantive provisions enacted in sections 86 and 88 of the 
Transfer of Property Act. 

Seofion 61 of the Transfer of Property Act, which is the same 
as section 17 of the “ Conveyancing and I /aw of Property Act, 
18^1 (44 & 45 Viet., cap. 41), no doubt abolishes the doctrine 

of consolidation of mortgages ” over different properties, which 
doctrine was recognized by the Courts in India, before the Act 
was passed ( Vithal Mnhadev v. Daud Muhammad Susen^Y ) ). But 
that very section implies, as is shown by the illustration, that if the 
different mortgages are in favour of one and the same person, not 
in respect of different properties, but over the same property, the 
mortgagor cannot seek to redeem any one mortgage without 
redeeming the additional mortgages also. The same principle will 
be equally applicable to a mortgagee, having several mortgages 
over the same property, seeking to obtain an order for sale on one 
mortgage only. 

In Sundar Singh v. Bholu(2) which was heard by a Pull Bench, 
the point actually decided was that section 43 of the Code of Civil 
Procedure and section 85 of the Transfer of Property Act, do not 
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, / w l 0 v,ad obtained a deoree for sale of tbe 

preclude a mortgagee ( M Mmi a g a jnet the mort- 

mortgagcd. property m in his favour in 1818) , 

gagor only, on a mor ga| ^ ^ w moltglS m S tiro same 

from u^n hg a J- , pa rty, who had assigned the 
property m 1882 m ' te the former 

mortgage to the plain it no objection 

-» m TSt “or t the maintainability of the tat suit, 

™ “ w no ^“ion wlatever was made in that suit to the onrst- 
and m fact, noauusu) , -f nr sale was passed 

ence of tbe second mortgage; and a decree for sale w P 

? r™ «r of tbe Transfer of Property Act. But tbe mort 
under sectiou 88 ox tne ura Procedure 

gagor resisted the second ^ V Act’ as a bar to tbe 

Code, and sectiou 85, 11n _ A( i Hv tbe Lower Courts was over- 

same ; but snob plea t oug a o " , p tbe present case, 

^nm taln by the mortgagor to maltaina, bib^of tb. very 
first suit brought upon one of the mortgage on tion 43 

f^SrUy 

A et, the Fall Bench of the jllre 

S trCTraX of Property Aet, which prevent, a holder 
of two indep.nd.nt mortgages over the same property, who ts not 
retrained by any covenant, in either of them, from obtammg^ 
decree for sale on eaeb of them, m a separate suit . . • • 

appears to ns that tbeir having obtained that decree can e 
bar to tbeir right to obtain a decree for sale on tbe mortgage of 
1882 What benefit the two decrees will be to tbe plaintiffs it 
is difficult to see, except that tbe plaintiffs may execute one of 
these decrees by sale of the property, and, J there * a surp ns 
arising from tbe sale, they may probably attach that surp us 
ia execution of tbe other decree. One thing is quite clear, that 
the plaintiffs cannot sell tbe property twtce over and they 
cannot sell under tbe second deoree subject to the first _ Tba 
would be selling tbe equity of redemption, a right which is not 
acknowledged or recognized by tbe Transfer of Property Aot and 
would be a mischief which has been struck at by section 99 of that 
Act This Court in Mata Dm Kasodhan v. Kazmi Huzam( 1), which 


(1) I.L.K., 13 All., 482. 
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has been followed in many other eases, has recognized that the Dorasami 
intention of the Legislature was to pnt an end to the abuses which Vrnjkaia 
existed before Act IY of 1882 came into force, end that there can ^shayyaiu 
be no sale of the equity of redemption apart from the property 
itself at the instance of the mortgagee ” 

Whether the actual decision in the above case be right or 
wrong, we are unable to concur in some of the observations above 
quoted and in the soundness of the general dictum, that “ there is 
nothing in the Civil Procedure Code, or in the Transfer of Prop- 
erty Act, which prevents a holder of two independent mortgages 
over the same property, who is not restrained by any covenant in 
either of them, from obtaining a decree for sale, on each of them 
in a separate suit.” 

We may also add that the view which we take is in conformity 
with the principle underlying section 99 of the Transfer of Prop- 
erty Act, that the holder of a decree for money should not he 
permitted to bring to sale the property of the judgment-debtor, 
reserving a mortgage right thereon in favour of himself (the 
decree -holder). 

The second appeal is therefore allowed with costs and the 
decree appealed against is reversed and that of the Munsif restored 
and affirmed, but on the ground that the suit as now brought does 
not lie. As this obj ection to the maintainability of the suit was 
not taken by the appellant in either of the lower Couits each 
party will bear his own costs in both the lower Courts. 
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MUHAMMAD MOHIDIN SAIT (Plustew), Appellant, 


1901. 

September 
3, 4, 5, 24. 


THE MUNICIPAL COMMISSIONERS FOR THE CITY OF 
MADRAS (Defendants), Respondents.* 


Nuisance— Opening of burial and burning ground — “ Conveni 
place ” — Smoke from burning ground— Actionable nuisance - 
Protection— City of Madras Municipal Act (Madras)— Act I oj I 
458 — Limitation— Continuing nuisance. 

By section 392 of the City of Madras - Municipal Act, 1884, 
Commissioners “shall . . . , 
fitting places for burial and burning 
of the city and may acquire land for this purpose 
right of action to any per 
perform a duty imposed on 
bungalow', fac 


the Municipal 

provide a sufficient number of convenient and 
grounds, either within or without the limits 
and section 458 gives a 
‘son aggrieved by the failure of the Commissioners to 
them by the Act. Plaintiff was the owner of a 
ory and garden in the neighbourhood of Madras. In 1896 the 
defendants, the Municipal Commissioners for the City of Madras, acquired land 
close to plaintiff’s and opened a burial and burning ground thereon. Plaintiff 
alleged that his premises had, in consequence thereof, become unhealthy, insani- 
tary, and unfit for residential purposes, that he had been unable to work his 
factory, and that his property had deteriorated in value, 
for an injunction restraining the defendants from using 
them as a burial and burning ground, and for damage; 
alleged or shown regarding the manner in which the bi 
used. There was i 
source of nuisance to 
market value of the 
ground : 

Beld t that no actionable nuisance had been proved. 

Per Sir Arnold Whits, CJ.-Even if an actionable nuisance had been proved 
the defendants were protected. 

London and Brighton Railway Co. v. Truman, (L.R., 11 App. Cas., 45), followed 
M'trcpoUton y hlm District T . mu> (L . E „ 6 App . 0m>> ^ distinguishe(J _ 

theo^Tb a °“ hat a nei S hb °™»g landowner has sustained damage from 

seLtlk iUg and “ Sr0 “ 1Kl d ° 8S “ 0t site 

selected is not convenient and fitting.” 

A^ W8rd ! “ Within 0r With0Ut the ° liniitsof the City” must be read ssWum 

a ; d With referen ° e 40 the dements of the community in 
connection with the disposal of corpses and the general .v. .J- 


He accordingly sued 
the land acquired by 
. Ho negligence was 
rial ground had been 
some evidence that the burning ground was to some extent a 
o any one who occupied plaintiff's premises, and that the 
premises had been depreciated by the- opening of the burial 
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By section 483 of the City of Mud.,* Mnnicipa! Act, the period equitation w 
the commencement of suits against . . 011 


» 4 i . J a* ^uuxucipai Acc, the period of limitation xr 

dole SUltS ag ^ mSt thG C ° mnri8sioners in rea Pect of anything Mohidi^ 

done » parsoa..ee of the powers given by the Act is fixed at six months. Sait 

Semite, that plaintiffs cause of action, if any, arose when the site be -an to The 

be used as a burial ground, namely in 1896, and that the claim was barred by Municipal 
limitation, both under section 433 and the general law. 7 Commis- 

f r IT rn? r an mjunction and damages. The plaint was as follows n° R 
. T ie plaintiff is the owner of a bungalow, factory, garden and 
ground Nos. 50 and 51 in Suryanarayana Chetti Street, Tondiar- 
pet within the local limits of Madras. 2. The defendants 
are the owners of a plot of ground to the east of the plaintiff’s 

Sai . y°“ 11Se !’ the sa!d - Dlot ground being separated from the 
Plaintiff s said premises by a street about 24 feet in breadth. 3 
That the plaintiff used to reside in the said bungalow and to . * 

lease the same to tenants. 4. That the plaintiff used the said 
premises also for the purposes of carrying on the business of 
drying and dressing tanned skins and hides and used also to lease 
he same to tenants for the same purpose. 5. That sometime 
m the year 1894 the defendants, notwithstanding the protests 
made for and on behalf of the plaintiff and the other inhabitants 
against their so doing, acquired the said plot of ground for the 

bwHind °°T tiDff v Iie 8ame iat ° " blimiDg aQd bwial 8K*nd 
Hindus, and sometime in the year 1896 the defendants began 

touse the said plot of ground as a burning and burial ground for 
mdus having at the same time closed a, burial and burnim- 
ground situate m iSliaik Maistri’s Street, Tondiarpet, Madras, 
x ihat sometime in the year 1899 the defendants closed the 
burning and burial ground for Hindus which had theretofore 
existed m new Washermanpet about a mile to the north of the 
said plot of ground, in consequence of which the said plot of ground 
became the only pl ace resorted to in that locality by the inhabit- 
ants for the purposes of burning or burying the dead. 7. That 
consequence of the said plot of ground being used as a burning 

become ±or , Hind ^ «» plaintiff’s said premises havf 

b omc unhealthy and insanitary and unlit for residential pur- 
poses and the tenants of the plaintiff’s said premises have quitted 
e sai premises. 8. That, in consequence of the said plot of 

ground being used as aforesaid, the plaintiff has been unable to 
work the said faoi/w fn* a i . . , . . 




■ 


„ ^ , — 5 paiuwuuas ween nnaDie to 

hi/es 9 S m , , ac ° rjr for drying and dressing tanned skins and 
hldes - 9 ' ^ reason of the said plot of ground beimr used 

as aforfisniri the value of the said property has been deteriorated 
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to the extent of Rs. 12,000 and the plaintiff has sustained loss m 
the shape of rent at the rate of Rs. 80 per mensem for the past three 
years amounting to Rs. 2,880 10. The plaintiff charges that, by 

the opening of the said burning and burial ground and the closing 
of the old burning and burial ground, the defendants have become 
liable to the plaintiff for the payment of the said sums of Rs. 
12,000 and Rs. 2,880, making together the sum of Rs. 14,880 by 
way of damages for the loss sustained by the plaintiff as aforesaid. 
11. That in or about the 14th day of February 1900 the plaintiff 
through his attorneys gave notice to the defendants of the par- 
ticulars of his claim, but the defendants have not replied to the 
same. The plaintiff therefore prays judgment:— (a) That the 
defendants may be refrained by injunction from continuing to use 
the said plot of ground as a burning and burial ground. (6) That 
the defendants may be decreed to pay to the plaintiff the said sum 
of Rs. 14,880. (c) For such further or other relief as to this 

Honourable Court shall seem meet and the natuie of the case may 
require.” 

The written statement of the defendants was as follows a 1. 
By notification No. 310 published in the Fort Saint George 
Gazette of 29th May 1894 His Excellency the Governor in Coun- 
cil declared and duly notified under Act I of 1894 (The Land 
Acquisition Act, 1894) that the land referred to in paragraph 2 
of the plaint was needed for a public purpose, to wit for use as 
a Hindu burial and burning ground, and the said land was 
acquired under the provisions of the said Act. 2. The said land, 
in the opinion of the defendants, and in fact, is a convenient and 
fitting place for a burial and burning ground and was acquired 
and provided by the defendants for that purpose with the sanction 
of the Governor in Council under section 392 of the City of 
Madras Municipal Act. 3. The said land was duly registered as a 
Hindu burial and burning ground on 14th December 1894 and 
the first burial took place there on 25th August 1896, the burial 
and burning ground in Shaik MaistrFs Street, Tondiarpet, having 
been previously closed under section 388 of the said Municipal 
Act. 4. The burial and burning ground at the new Washermanpet 
referred to in paragraph 6 of the plaint was closed in September 
1898 under the last mentioned section. 5. The said burial and 
burning ground in the second paragraph hereof mentioned is not 
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in discharge of their duty under the said Act as a place where Muhammad 


Hindus being under a social or legal obligation to do so may duly 
bury or burn corpses. The President of the Municipal Commis- 
sion licenses the Vellyans, &c., under section 391 of the said Act, : 
but does not otherwise employ them. 6. The defendants plead that 
the plaint discloses no cause of action against the defendants and 
that in any event the defendants are protected under the provi- 
sions of the said Acts and under the general law from any suit 
or claim for damages or an injunction in respect of their action 
concerning the said new burial and burning ground. 7. The defend- 
ants deny that any protest was made in respect of the acqui- 
sition of the said burial ground as is alleged m paragraph 5 of 
the plaint and say that no complaint was made by or on behalf 
of the plaintiff till 31st May 1899 and the plaintiff is precluded 
by his own acquiescence from maintaining the suit. 8. The defend- 
ants deny that owing to the said new burial and burning 
ground the premises mentioned in paragiaph 1 of the plaint have 
become unhealthy, insanitary, or unfit for residential purposes or 
untenantable for the purposes of a factory. 9. The defendants deny 
that the said premises have been deteriorated as alleged or that 
the plaintiff has sustained loss as alleged or that the plaintiff is 
entitled to the sum claimed or any sum by way of damages or 
any injunction as claimed. 10. Save as aforesaid the defendants 
put the plaintiff to the proof of the several allegations contained in 
the plaint. 11. The notice of suit is insufficient. 12. The cause 
of action if any is barred by limitation in whole or in part. 13. The 
defendants pray that this suit may be dismissed with costs. ” 

The following issues were framed 1 Whether the plaintiff is 
the owner of the property or has any interest in it entitling him 
to maintain the suit? 2. Whether the user of the defendants' 
land in the manner alleged in the plaint is a nuisance to the 
plaintiff and is as such actionable ? 3. Whether the defendants 
are protected by any provision of the Land Acquisition Act or the 
Municipal Act ? 4. Whether the plaintiff has, by bis alleged acquies- 
cence, become disentitled to an injunction? 5. Whether the 
suit is in whole or in part barred by limitation ? 6. To what 
damages, if any, is the plaintiff entitled ? 

The evidence is summarized in the judgments of the Appellate 
Court. 

Mr. W* Barton for the plaintiff. 
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The findings of the Court on the seveial issues were as 
follows : — Ci Nu 1. This is not contested but admitted b\ 
defendants. No 2. I hold as a matter of fact that it is not a 
nuisance to the plaintiff and that plaintiff has no cause of action 
within six months of his notice of action. No. 3. There is no 
provision that I know of ia either one or the other of the acts 
except in the section which refers to limitation which protects 
the defendants. No 4 If it were necessary to decide that I 
should have no hesitation in deciding that in the affirmative. 
No. 5 The whole suit is in my judgment barred b} limitation. 
No 6. The suit should be dismissed, in my opinion, with costs. 

The suit was accordingly dismissed 

Plaintiff prefen ed this appeal. 

Mr W Barton for appellant. — It N submitted that the user 
of defendants’ land as alleged in the plaint is a nuisance to the 
plaintiff and is actionable [He dealt with the i deuce and 
refeired to sections 433, 392 and 237 of the City of Madras Muni- 
cipal Act. | The site of the burial ground could have been selected 
elsewhere. Bv section 893 the municipality has to piovide 
u convenient and fitting v places for burial grounds, and either 
within or without the limits of the cit\ . This is not a u conveni- 
ent and fitting 5J place, for it causes a nuisance to an owner of 
adjacent property The discretion given by the section has not 
been properly exercised. There was no irregularity in what was 
done, but such a site was selected that a nuisance was the neces- 
sary result. f< Nuisance is defined in section 8 (r) of the Munici- 
pal Act B\ section 480 the Municipal Commissioners may 
make compensation to persons sustaining damage by reason of 
the exercise of any of the poweis vested m them by the Act, and 
by section 458 any person aggrieved by the failure of the Com- 
missioners to perform an} duty so imposed may sue, and under 
section 455 the municipality is liable for damages. The smoke 
caused by the burning of corpses caused a nuisance: it “materi- 
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were compelled to create a nuisance. See Rajmohun Bern v. 
BLR. Co (1) ; Sayad Jafir Saheb v Sayad Kadir Rahman(2 ) ; 
77^ Mortgage Bank of India v. Ahmedbhoy Ealnbbhoy{ 3); 

Janardana S/ietii Gomidarajan \ Badava Shetti 6r?n(4); 
Metropolitan Asylum District v, HilKfo) In London and Brigh- 
ton Railway Co. v. human (ft), the Act distinctly authorised 
the creation of a nuisance over a limited area, and consequently 
the Railway Company woie not responsible. Queen-Empress 
v. Sammadha PiVaifJ) was a case under the Cuminal Procedure 
Code. It is submitted that an injunction should be granted 
to save multiplicity of suits. The notice given was sufficient 
See Municipality of Parola v. Lakshmanda${ 8), decided under the 
Bombay Municipal Act. There has been no acquiescence here— 
acquiescence means something more than delay. [Moose, J. — 
Plaintiff has stood by and let a costly site be acquired ] See 
Kerr on c Injunctions ’ and Wilhnott v, Barber(9). 

Mr. IT. Brown and Mr. D . Qhamter for respondents. Mr. 
Brown : — Two points arise on the evidence --(1) as to the pollution 
of the water in the well ; (2) as to the smoke caused by the burning 
of corpses. [He dealt with the evidence.] The plaintiff has failed 
to establish nuisance on either point. In any ease the claim in 
respect of pollution of water must be barred, since corpses have 
admittedly been buried there for more than three years. The 
definition in section 3 (r) of the Municipal Act does not govern 
a claim of a nuisance at common law. What may bo a nuisance 
is considered in Clerk and Lindsell on Torts, 1st edition, page 
298, and the distinction is shown between a nuisance causing 
personal discomfort but not causing depreciation of property. 
Though Queen-Empress v. Sammadha Pillai{ 7) was a criminal ease, 
for the present purpose the meaning of a nuisance under the 
Criminal Procedure Code may he taken to be the same as one at 
common law : that case shows that as cremation is the ordinary 
method here of disposing of corpses, residents must not be too 
festldiotts. See also Bamford v. Turnley{ 10), there referred to, in 


(1) 10 B.L/R , 241. 

(3) 1LR, b Bom,, 35 

(5) LR,b App, Cas , 193 at p. 212 

(7) I.L.E, 19 Mad,, 464 

(9) L.E., 15 Oh.D„ 96 at p> 105. 


(2) X L.K j 12 Bom., 634* 

(4) I L.E*j 23 Mad , 385 at ; 
(6) L E , 11 App. Cas., 45. 
(8) I.L.E*, 25 Bom., 142 at j 
(10) 31 LJ., 
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which Pollock, C. B., deals with what may be nuisances and the 
circumstances on which they depend, and the “ compromises r that 
are necessary in social life ; and as to what is a cc convenient ” 
place. In Ocwey v Lidbetter(l ), it was held that it would be a 
misdirection to the jury to direct them to consider solely the evidence 
adduced to show discomfort to the plaintiff and not to take into 
consideration any evidence showing that the act complained of was 
one of ownership on the part of the defendant which was clearly 
lawful if it did not cause actionable discomfort to a neighbour and 
that it was done with full intention to pre\ ent discomfort in respect 
of time and place and manner and degree. That case also shows 
that conditions may vary and that there must be mutual adjustment 
in large centres. Sturges v. Bndgman{ 2) shows that “ the circum- 
stances must be taken into consideration as well as the act com- 
plained of,” and that tC what would be a nuisance in Belgrave 
Square would not necessarily be one in Bermondsey ” There is 
no suggestion in the plaint that the burning ground has been used 
in a negligent or unreasonable manner. The case tor plaintiff is 
that the acquisition and user of the land thus must cause a nuisance. 
But if Queen-Empress v Sammadha Pillai(S) is accepted no cause 
of action has been shown. In Mayne's ‘ Criminal Law/ page 556. 
some cases are summarised as to life in large cities. As to section 
392, and the question whether the municipality has properly 
exercised its discretion, plaintiff is not entitled to raise it, as there 
is no charge in the plaint that the discretion has been wrongly 
exercised. If such a discretion has been properly exercised, the 
Courts cannot interfere Nagar Valab Nam v. The Municipality 
of Dhandhuka{4 ■) ; The Municipal Commissioners for the City of 
Madras v. Parthasaradi( 5) (decided on the City of Madras Muni- 
cipal Act of 1878). In Duke of Bedford v. Dawson(6 ), the Master 
of the Polls holds that the object of that Act was to enable 
a building to be erected which interfered with the rights of a 
neighbouring proprietor ; the ease also deals with Clark v* School 
Board for London (7). In Sutton y. Clarke{ 8) Gibbs, J., deals 
with the position of a public body charged with a public duty, as 


(1) 32LJ.,C.P.,104 
09 19 Mad., 464. 

(5) I.L B., 11 Mad , 341, 
(fylLB., 9 Oh, App., 120* 


(2) L.B., 11 CJbJD., 852 at p, 865* 

(4) I L.B , 12 Bom , 490 

(6) L.B , 20 Eq,, 353 at p. 358, 

(8) 6 Taunt, 29 3 16 B.B., 563, 
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compared with, that of a private individual. Section 392 of the Mohammad 
r „ ^ . Till a Mohidin 

Oity of Madras Municipal Act is imperative, and relates to one oi sut 

the most imperative needs of a town : and by section 458, if the 
Commissioners fail to perform their duty they may he compelled to Mdnigpal 
do it at the suit of any one, so this is an a fortiori case. Turner, blONEES 
L. J., in Buldulph v. The Vestry of St. George, Hanover Square^ 1) 

(a case under the Metropolis Management Act) lays down that the Madbas. 
Court will c onsi der whether there has been a bond fide exercise of 
the powers conferred hy the Legislature before it will interfere. 

Section 455 does not preclude the municipality from pleading 
their Act, and only applies to other “ persons.” For example, 
see section 170 relating to toll-bars and gates The erection of 
these on a public highway would be pnma facie a nuisance, and if 
section 455 refers to the municipality the latter would not be 
entitled to rely upon its act to justify such a nuisance A similar 
illustration may be raised with regard to sections 212, 234, 258 and 
292. In the statute on which Metropolitan Asylum District v. 

Hill{ 2) was decided, (namely, 30 Viet., cap. 6), there are no impera- 
tive words rendering the erection of asylums compulsory. By 
section 5, which governs that case “ asylums may be provided,”— 
and section 6 also depends on a similar permissive authority. A 
burial ground is more imperatively necessary than a small-pox 
hospital. Section 319 of the City of Madras Municipal Act 
contains a provisional power to erect public latrines, “ so as not to 
create a nuisance,” but section 392 is imperative. See also sections 
237 and 436 as to compensation. It is submitted that we are 
governed by London and Brighton Railway Co. v. Truman{2i ) ; and 
this is an a fortiori case under that decision, because there the 
railway company were under no obligation to provide cattle pens, 
and were not limited as to the locality in which they should 
establish them. [He referred to Hammersmith, fyc., Railway Co. v. 
Brand(A).] Canadian Pacific Railway v. Parhe(o) deals with the 
two eases— Metropolitan Asylum District v. HilKfi) and London 
and Brighton Railway Co. v. Truman (ft ) — and shows that where a 
Statute^ permissive only, the Legislature cannot be taken to have 
contemplated a user regardless of the rights of others. [On the 


(X) 33 L.J., Cb., 4X1. 

(3) L.R > 11 App. Cas., 45, 
(5) [1809] A,C«, 535* 
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(2) L.R , 0 App. Gas., 193. 
(4) L.R i 4 H,L , 171. 
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question of the sufficiency of notice he referred to Mumt ipahitj of 
Parola v Lakshmandas{\ ) and Hauled v Ihmat(2) 9 as decisions 
on the wording of the Bombay Act, ■which is different to the 
Madias Act. On the question of injunction he contended that 
Wdlmoit v. Bcnbcr(3 ), is not the law in India and cited Say at 
Chun dor Boy v. GopaJ Chunder Laha( 4), in which Vishnu v 
Knshnanlb) is overruled; also section 56 of the Specific Belief 
Act; also, on the question of delay, Lindsay Pet) oleum Company v. 
IIurd(6) On the question of the burden of pioot he referred 
to the declarations m cases oi negligence in B alien and Leake’s 
6 Pleadings ’ ; Beven on c Negligence,’ 2nd edition, page 391; 
Wakelm v London and South Weston Bcnlway Go (7) ; per Lord 
Watson at page 47 ; the Indian Evidence Act, section 103; and 
Man (son \ Southwa?k and VamhaU Wate) Company (8), lie 
also i of erred to Attorney- General v. Clolenwell 7<^;//(9)] 

Mr W. Barton , in reply, referred to Atton ney- General v. 
Sheffn Id Gas Consume) s' Vo (10). 

Their Loidships delivered the following judgments — 

Sir Arnold White, CJ.— In this case the plaintiff sued 
for an injunction to restrain the defendants ((ho Municipal 
Commissioneis for the City of Madras) from continuing to use a 
certain plot oi ground as a burning and burial ground, and he 
claimed damages for special injury which he alleged he had sus- 
tained by reason of the use of the ground in question as a burning 
and burial ground. 

The first question for consideration is whether the evidence 
shows that the use of the ground as a burning and burial ground * 
constitutes an actionable nuisance. 

The second issue in the case is whether the user of the defend- 
ants’ land in the manner alleged in the plaint is a nuisance to the 
plaintiff and is as such actionable ? The finding of the learned 
Judge upon this issue was in the negative 

In the Court below the plaintiff sought to make out that the 
water in his well had become polluted by reason of corpses having 
bes ^ buried k close proximity to his well, and that the smoke and 


(1) il&t 25 Bom., 142 at p. 149. 

(5) L.E., 15 cm D , 96 

(6) Lfcvjfc* 7 Mad, 3 

(7) ID IIS' Afrp* 0aJ , pij at $ 47» 
($) J I Oh** life §g^ f 

4 


(2) I L & , 22 Bom , 634 
(4) L E , 19 I A , 203 , I L E., 20 Cafe*, 296. 
(6) L E , 5 P 0 , 221 at p 240 
(8) [1891] 2 Oh , 409 at p 412 
(W) 3 De a. M. & a tJ 304 i 
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smell ±rom tho burning corpses amounted to a nuisance and bad Muhammap 
caused his property to deteriorate m value. M< Sait IN 

With regard to the alleged pollution of watei, the plaintiff ^ 
stated that corpses have been buned withm 10 foot of his well Municipal 
The evidence, however, shows that the distance was some 70 sioneks 
feet. The plan shows about 69 ieot and the plaintiff's witness, 

Major Hobeitson, put it at “within 75 feet.” The plaintiff Madras. 
stated in general terms that the water had become polluted to bs 
own knowledge. As he admittedly left the premises m June 1897 
and as it was not suggested he had tested the water since that 
date, the pollution (if any) to which he spoke mast have taken 
place before June 1897 So far as I can see, be>ond a general 
statement that the water u got spoiled ” the plaintiff nowhere 
states in his evidence that prior to 1897 the well water was pme, 

One of his witnesses, however, who spoke to the state of things in 
August 1896 says that at that date the water % is good and was 
used for drinking and bathing There is a sewage farm in the 
immediate neighbourhood which, the plaintiff stated, vis extended 
in 1897, and brought within a furlong or a furlong and-a-half of 
his premises. The plaintiff also stated that the well water smelt 
of sewage, and one of his own witnesses, Mr Tamiar, said m cioss- 
oxamination that the contamination of the water bv the sewage 
of itself would make the premises umnhabitxble even without 
considering the burial ground. Majoi Hobertson who was called 
by the plaintiff as an expert witness gave evidence to the effect 
that the well received its water by percolation and that there were 
graves within the drainage area of the well JTe put the drainage 
or catchment area at 100 feet— presumably a radius of 100 feet 
from the well. In cross-examination Major Hobertson admitted 
that his examination only occupied him ten minutes or a quarter 
of an hour. lie stated that the extent of the catchment area 
depended on the depth of the well and the nature of the soil He 
stated that he did not measure the depth of the well but that he 
inferred that it was shallow and that the water percolated into it. 

He also stated that the surface of the land was sandy, that he did 
not examine to see how deep the sand went down, but that he 
inferred that it went down deep from what he saw He also said 
that be did not tbink it would be possible to give a scientific I 

opinion wholly from wbat be bad seen. This was all the evidence 
with reference to the alleged pollution of the well, < m ’■ U 
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evidence I have no hesitation in saying that, in my judgment, the 
plaintiff failed to prove that the well had become polluted by 
reason of corpses having been buried in its vicinity. 

As regards the alleged nuisance by smoke and smell the evidence 
was that the nearest burning platform is about 160 yards distant 
from the plaintiffs premises. The plaintiff, so far as his personal 
knowledge was concerned, could only speak to the state of things 
from September 1896 to June 1897. He put the number of 
corpses which were burned in the course of the day <c in ordinary 
times ” as 4 to 8, and he said that when a sea-breeze blew the 
smoke was carried over his premises and blown through the 
windows of his bungalow. As a matter of fact, as proved by the 
evidence of Sir Greoige Moore, the President of the Municipal 
Commission, there were 1 07 burningB in 1897, 135 in 1898 and 
132 m 1899 — i e ., less than 3 a week. The plaintiff stated that 
he found it impossible to use the premises after 1897 as the smell 
was unbearable. 

Sultan Mohidin (plaintiffs third witness) stated that a had 
smell came from the burial and burning ground and that when the 
wind blew the smoke got into the bungalow. This witness had 
taken the premises for a short time on the condition that he should 
be allowed to give them up when the burial ground was opened and 
he left immediately after the opening of the ground. His objection 
to living in the neighbourhood of a burial and burning ground was 
a general one, and his evidence as to this particular ground being 
a nuisance is worth very little. 

Muhammad Kasim, plaintiff’s fourth witness, stated that he took 
the bungalow on a lease in May 1899 and went to live there with 
his family, that he remained there two weeks and then left as his 
children fell sick and a doctor had given him certain advice This 
witness had known the property before he agreed to take the bun- 
galow and up to the time of going to live there appears to have 
thought the house a suitable one for a holiday resort 

Mr. Mitchell (plaintiff’s fifth witness) also knew the premises 
before he thought of occupying the bungalow. He stated that he 
took his wife there one evening, that there was a lot of smoke 
about and a rather offensive smell, that he was told it came from 
the cremation platform and that he then declined to take the house. 
With regard to this witness, it is to be observed that although 
he knew the place well (he said in his evidence “ I frequently pass 
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ob my beat and know the land thoroughly. ... I know there 
was a burial and burning ground there which had been there for 
the last four years”) he appears to have been desirous of becoming 
a tenant of the bungalow until the particular occasion to which he 
referred in his evidence. 

Major Robertson also gave general evidence to the effect that 
the burning of the corpses would in time have an injurious effect 
on the health of persons Hving in the bungalow. He did not 
enter the burial ground and his investigations must have been some- 
what cursory as he put the distance of the cremation platforms 
from the plaintiff’s premises at 75 to 100 yards — the actual distance 
being 160, He stated in cross-examination that the smoke of 
burning corpses at 100 yards would not be injurious but unpleas- 
ant — nauseating. It is clear that the plaintiff’s claim for special 
damages is grossly exaggerated. His statement in the Court 
below was that he had spent Rs. 1 0,000 on the property. The 
learned Judge found this statement to be wholly untrue, and the 
plaintiff’s counsel in this Court did not attempt to controvert this 
finding. There is, however, I think, some evidence to show that 
the market value of the premises has become depreciated by reason 
of the opening of the burial ground. 

Now, no doubt, the use of property so as to cause substantial 
discomfort to neighbours by causing offensive smells, ( Bamford v. 
Turnley(l)), or by producing large volumes of smoke, ( Crump v. 
Lambert (2)), may give rise to an actionable nuisance, but, as it is 
put by Thesiger, L. J , in delivering the judgment of the Court 
of appeal in Sturges v. Br?dgman( 3), “ Whether anything is a 
nuisance or not is a question to be determined not merely by 
an abstract consideration of the thing itself, but in reference to 
its circumstances ; wbat would be a nuisance m Belgrave Square 
would not necessarily be so in Bermondsey.” 

In this connection it is to be observed that the plaintiff himself 
carried on business as a tanner and a sewage farm existed in the 
immediate neighbourhood. The plaintiff’s witness Mr. Mitchell 
described the place as u rather an outlandish spot not much 
inhabited” and bis witness Major Robertson described it as “a 
remote desolate place.” 
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The general observations of Pollock, C. 1’., in his judgment in 
Eamfordv. Turnley(\) — although the learned Judge differed from 
the majority of the Oouit upon the actual question under consider- 
ation— are no doubt, good law. He observed “ most certainly, in 
m y judgment, it cannot be laid down as a legal proposition or 
doctrine, that anything, which under any circumstances, lessens 
the comfort or endangers the health or safety of a neighbour, must 
necessarily be an actionable nuisance. That may be a nuisance in 
Grosvenor Square which would be none in Smithfield Market. 
That may be a nuisance at midday which would not be a nuisance 
at midnight. That may be a nuisance which is permanent and 
continual, which would be no nuisance if temporary or occasional 
only. A clock striking the hour, or a bell ringing for some 
domestic purpose, may be a nuisance if uniecsouably loud and 
discordant, of which the jury alone must judge , but although not 
unreasonably loud, if the ouner horn sune whim or rapiiee made 
the clock strike the hour every ten minutes, or the bell ring 
continually, I think that a jury would be justified in considering 
it to be a very great nuisance. In general, a kitchen chimney, 
suitable to the establishment to which it belonged, could not 
be deemed a nuisance ; but if built in an inconvenient place or 
manner, on purpose to annoy the neighbours, it might, I think, 
very properly be treated as one The compromises that belong to 
social life and upon which the peace and comfort of it mainly 
depend will furnish an indefinite number of examples in which 
some apparent natural right is invaded or some enjoyment 
abridged.” In determining whether the use of the burning ground 
amounts to an actionable nuisance I think we are hound to take 
into consideration the fact that the object of the burning ground is 
to provide a convenient and sanitary means of disposing of corpses 
in accordance with the genei al sentiment of the community. It has 
been held by this Court (Quem-Empim v. Sammadha PtUcn(2) 
that the use of a place dedicated for the communal purpose of 
cremation in a way not calculated to aggravate the inconveniences 
necessarily incident to such an act as it is generally performed in 

S ° f T tr l d Tn 0t am ° imfc t0 " publie nuisanee ^tion 

290 of the Penal Code on the ground that discomfort and annoy- 
ance are caused to persons near the place. The Judges remark •_ 


(1) 31 L.J., Q.B , 286 at p. 292. (2) X.I,,R., 19 Mad., 404. 
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“ It is hardly necessary to obseive that not only the religious senti- Muhammad 
ments of all sections of the community, hut also the requirements M sait IN 
of general health and comfort, absolutely demand that corpses shall ^ 
be disposed of as early as practicable, so as not to prove hurtful Municipal 
to the living. It is this imperative necessity that, as a general signers 
rule, casts upon persons having charge of corpses not only as a 
matter of social, but also of legal obligation, the duty of arranging Madras. 
for the disposal of those corpses m a leasonabJy speedy, decent and 
inoffensive way. And to facilitate the discharge of such an import- 
ant duty, it has been, as is well known, the general and immemorial 
custom to set apart some spots for use by the public as places of 
sepulture or cremation. The absolute necessity for some such 
common provision will become apparent on a moment’s reflection. 

It is sufficient to refer to but one— not an unimportant-— consider- 
ation beaiing on the matter, viz , that the numbei of persons who 
are in a position to find for iutoiment or cremation of the bodies of 
their deceased relations, Iriends or dependents, places of their own, 
which, while being convenient to those persons them sehes, will not 
be a nuisance to others, is extremely small when compared with the 
pillions of landless men and women who, if required to do so, would 
find it impossible to cbtain such spots for similar use by them. 

Henco the existence of common burial aid demotion giounds 
in almost every inhabited village in this Piesidenr} .... 

And when persons, like the accused, entitled to use a particular 
spot dedicated for the communal purpose of cremation, use it for 
that purpose in a moaner neither unusual nor calculated to aggra- 
vate the inconveniences necessarily incident to such an act as it is 
generally performed in this country, it must be admitted that he 
does what is perfectly lawful. To hold that an act so propeilv done, 
not only in the exercise of a right of which the people of this 
country are generally so very tenacious, but also in the discharge 
of a seiious duty, amounts, as the prosecution contends, to an 
offen.ee, would be highly unreasonable and unjust.” 

| ff > # * T i 

In the present case it is not alleged in the plaint and no attempt 
was made to prove that there has been or is anything negligent or 
nnreesonable in the way in which the burial ground is used or in 
the methods adopted for the disposal of corpses. Applying th^ 
principles which underlie the decisions to which I have referred to 
the facts of the present case lam of opinion that tb$ C 
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The question, however, whether — assuming a nuisance to have 
been proved — the defendants are protected has been fully argued 
and 1 propose to deal with it. 

The defendants are the Municipal Commissioners for the City 
of Madras. Section 392 of the City of Madras Municipal Act 
imposes on the Commissioners the duty of providing burial or 
burning grounds. The section is in these terms : — “ The Commis- 
sioners shall from time to time out of the Municipal fund, with the 
sanction of the Governor m Council, provide a sufficient number of 
convenient and fitting places for burial or burning grounds either 
within or without the limits of the city and may acquire land for 
this purpose ” Section 458 in terms gives a right of action to any 
person aggrieved by the failure of the Commissioners to perform a 
duty imposed upon them by the Act 

Sir George Moore, the President of the Commission since 1886, 
stated in his evidence that the place was chosen as the most suitable 
and convenient place for the community for whom it was necessary, 
and that in his judgment a more suitable place could not have 
been found. As has been already pointed out, the plaintiffs wit- 
ness Mr. Mitchell described the place as u rather an outlandish spot 
not much inhabited” and his sixth witness Major Eobertson 
described it as “ a remote, desolate place.” Sir George Moore stated 
that since 1887 it had been the policy of the Commissioners to 
take grave-yards out of the populous parts of the municipality 
irrespective of whether the grave-yards were overcrowded or not. 
He also stated that he had been over the plaintiff’s premises prob- 
ably every year since 1887 and that whenever he had seen the 
premises they had been unmhabitated. He admitted that the 
cemetery might have been taken further north, the only objection 
to this being that it would be further from the people and not 
so convenient. 

Now section 392 of the Act is imperative in its terms The 
Commissioners are bound to provide burial and burning grounds 
somewhere, though they have no doubt to exercise a discretion in 
the selection of sites. As regards this part of the case the 
plaintiff’s proposition of law appeared to be, although it is not 
formally raised in the pleadings, that the mere fact that he, a 
neighbouring landowner, has sustained damage shows that the 
place provided by the Commissioners as a burning and burial 
ground is not u convenient and fitting. ” X cannot assent to this? 
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proposition. In Ms Judgment in London and Brighton Railway Muhammad 
Co . y. Truman( 1) Lord Blackburn cites the following passage M g^ IN 
from the judgment of North, J , in that case: — ■“ In the present 
case it is pleaded that the company were guilty of negligence in Municipal 
selecting a place for their cattle-yard and pen which was not sioners 

suitable for the purpose. The fact that a nuisance is proved to ^Jity of 

exist without any negligence in the mode of conducting the Madras. 
business there shows that the place is not suitable for the purpose ” 

Lord Blackburn says he cannot agree with this. 

It was argued on behalf of the defendants that the discretion 
of the Commissioners in selecting a place as u convenient and 
fitting ” cannot be questioned unless it could be shown that they 
exercised the so-called discretion capriciously or perversely and 
that a person who has sustained an injury which he would not 
have sustained if another site had been selected has no right of 
action. The decision of this Court in The Municipal Commissioners 
for the City of Madras v. Parthasaradhi{ 2) and that of the 
Bombay High Court in Nagar Valab Narsi v The Municipality of 
Dhandhida(3) were cited in support of this view. 

It is to be observed that the passage in the judgment of Sir 
Greorge Jessel in Duke of Bedford v. Datison( 4) which was referred 
to by the learned counsel for the respondents in this connection 
had reference to an enactment which in general terms empowered 
a public body to take land and erect buildings thereon for a 
specified purpose. I am inclined to think that these observations , 
of Sir Greorge Jessel and the passage in the judgment of Lord 
Selborne to which he refers are not altogether reconcilable with 
the judgments of the House of Lords in the more recent cases to 
which I shall have to refer later. 

It appears to me that these words 4 convenient and fitting y 
neither help nor hinder the plaintiff. The same canons of construc- 
tion and the same principles of law would be applicable if they 
found no place in the section and the section ran “ the commission- 
. . . provide . . places for burial or burning 

grounds, 

Assuming the use of the burning ground constitutes a nuisance 
which would give a right of action if the defendants were not a 
j. statutory body who aeted under statutory powers in opening the 



(1) L B., 11 App. Oas.j 45 at p. 64 
(3) I.B 12 Bom., 490, 
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within the chain of authorities of which London and Brighton Rath 
uay Co. v Truman( 2) may he described as the leading ease? 
In Metropolitan Asylum District v. Hill(l) the Statute authorised, 
but did not enjoin, the purchase of lands and the erection of 
buildings tor the purposes of the Act The defendants erected a 
small-pox hospital near the plaintiff’s properties. The defendants 
were under no statutory obligation to erect a small-pox hospital 
anywhere. They were merely authorised to do so In the ease 
now before the Court the defendants are under a statutory 
obligation to provide burning and burial grounds which may be 
either within or without the limits of the city. One of the 
grounds on which the present case is distinguishable from the 
hospital case is that the duty to open burial grounds is mandatory 
or imperative whereas the enactment in question in the small-pox 
hospital case merely authorised the erection of hospitals. The 
present ease may also be distinguished on the ground that the 
Legislature in the present case clearly contemplated and authorised 
some interference with private rights of propeity since section 392 
empowers the Commissioners to acquire land compulsorily for the 
purpose of burning grounds. In the hospital case the Statute 
gave no power to acquire land compulsorily. The recent decision 
of the Privy Council (Canadian Pacific Raihoay v. Paike( 3)) in 
which the decision in Metropolitan Asylum District v. HiH( 1) was 
followed also went upon the ground that the authority given to do 
the act which resulted in injury to a third party was permissive 
and not imperative. 

Again, in the hospital case, the statute made no provision 
for compensation to injured parties, and in the Privy Council case 
just referred to although provision was made for compensation in 
certain cases the compensation clauses did not cover the injury! 
sustained by the plaintiffs in that ease. The Act under considers; 
tion in the case before us contains two compensation sections — 23* 
and 436. Section 237 says “If any land be taken under t 11 
provisions of this Act, the commissioners shall make compensate 
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to the owner or occupier of anj adjoining land or building for any uv hammal 
direct or immediate damage done thereto by the taking of such 
land ”, Section 436 is a general clause and is in the following v 
terms: - “The commissioners may make compensation, out of the Municipal 
municipal fund, to all persons sustaining any damage by reason Loners 


terms: - “The commissioners may make compensation, out of the 
municipal fund, to all persons sustaining any damage by reason 
of the exercise of any oi the poweis vested in the ^commissioners, 
their officers or servants under and by virtue of this Act ” 

The fact that the enactment itself gives a right to compensa- 
tion is a consideration which may properly be taken into account 
See the judgment of Lord Blackburn in the small-pox case. In 
the present case the plaintiff does not claim compensation under 
the Statute. His claim is for damages by reason of his common 
law rights having been infringed. 

In the case of London and Brighton Raihoay Co . v. Truman( 1) 
the Company were authorised to purchase by agreement (in 
addition to the lands which they were empowered to acquire 
compulsorily) lands not exceeding fifty acres, in such places as 
should be deemed eligible for the purpose of providing yards and 
fother conveniences for receiving and keeping, amongst other 
things, cattle intended to be conveyed by railway. The Act con- 
tained no provision for compensation in respect of lands so 
purchased by agreement The Company bought land and used it 
for a cattle-yard The use of the land amounted to a nuisance, 
which, but foi the Act, would have been action tble. There was 
no negligence m the mode in which the Company conducted the 
business. The House of Lords, reversing the decisions of the Court 
of Appeal and of North, J , held that the Company were protected 
and hat the adjoining occupiers were not entitled to an injunction. 
It is to be observed that in this ease (a) the Company were 
merely authorised, not enjoined, to erect cattle-sheds ; (6) the Act 
contained no provision for compensation to parties who might be 
injured by the erection of cattle-sheds. 

j i In the case before us ( a ) the defendants are under a statutory 
obligation to open burning grounds ; (6) provision is made for 
compensation. In these two respects, therefore, it may be said 
that as regards the question of law under consideiation the position 
of the present defendants is stronger than that of the Kail way 
Company in the Railway case. 
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The ^ «to* W* “ « “ ' 

Umits within which words are bo doubt quite 

TOJ eucurf » a, City limit.,'' «nd he 

Cm to dLguid. tie present oa*, tom L»*» »V»* 

3E, “.5 v—d) -p»- «• ^ d - f 'rC Tt 

f tLC L*» ani Brighton Bail™, * »• fte 

Ileo true that the Statute imposed no limitation on tie tee mu 
of the Company in the seleetion of the sit. of th«e la “*. " 
f o,d Chancellor, however, point, out that, « a matter of phymoal 
ueeessity the lands could only be taken where they could be med 
for the purpose of the railway authorised by the Act. So, m 
present Le, though, 1 admit, in a less degree, the burning groun 
could only be opened at a place where it was accessible to the 
community for whose benefit it TO opened. Other™, the object 
Teh the Legislature had in view in enjoining the opening of 
burning grounds would be frustrated. The words -within or 
Without the limit, of tie city ” must be read see-*™ Mjectm 
TO and with reference to the requirement, of the community 
in connection with the disposM of oo.pses and the general necessities 
of the ease. The following passage and judgment of Lord Selborne 
in the small-pox hospital case, seems to me, without unduly strain- 
ing the language, to cover the present case If the Legislature 
had authorised some compulsory interference with private rights o: 
property, within local limits which it might have thought fit t 
define, for the purpose of establishing this asylum to be used I 
the reception of patients suffering from small-pox or other inf 
tious disorders, and had provided for compensation to those v 
might be thereby injuriously affected (in such cases and under sa< 
conditions as it might have prescribed) the present case might ha 
i}f * been like Rex v. Pease( 2) and Hammersmith, 8fc , Railway CoJ, 
i»jr Brandfi).” And, with reference to this question of the select! 

. of a site, the same learned Judge, in his judgment in London 
j fV* Brighton Railway Go. v. Tiuman(\) observes It was urged 

U L 5 * 4 — 

* . * — — ■ 
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the Company having an option as to place were bound to exercise it 
so that no adjoining landowner (or I suppose any other person) 
should suffer detriment from the subsequent use of the land for 
the authorised purposes. If it were the duty of the Company in 
deciding upon the eligibility of the place to be governed by such 
considerations, they might be placed in very great difficulty Eor 
even ilany place could be found where no person would be liable 
to suffer detriment from the establishment of loading and unload- 
ing places for cattle near his land, it is obvious that the other 
considerations relative to the convenience of the Company’s traffic, 
which the Legislature must primarily have had in view, might 
have to be disregarded. The natural (and to the Company and 
the public the most convenient) places for receiving and discharg- 
ing cattle traffic to and from a railway must be in connection 
with, or in proximity to, stations at or near market towns or other 
populous places, certainly not in fields remote from any human 
habitations. But even if the Oompany were to establish a cattle 
station at a distance from any human habitation, it seems possible, 
from the case of Stnrges v. Bridgman{ 1), that the law of nuisance 
might still pursue them there (unless protected from it on the 
principle of Rex v. Pease(2 )) in the event of an adjoining land- 
owner afterwards thinking fit to build a house upon his own 
property.” 

In my opinion the present case approaches more nearly to 
London and Brighton Railway Co. v. Truman{ 3) than to Metro - 
pohtan Asylum District v. and I think it is governed by the 

former and not by the latter authority. With regard to the 
Bombay case which was relied upon by the appellant {Say ad Jafir 
Saheb v. Say ad Kadtr Rahiman(§)) the present case is distinguish- 
able on the ground that there was nothing in the Bombay Act 
which necessarily required the erection of privies. 

In my judgment no actionable^ nuisance has been proved, but 
assuming that the proper finding on the evidence would be that 
an actionable nuisance has been proved, I think that the defend* 
ants are protected for the reasons I have stated. 

This being my view, it is not necessary for me to deal with the 
question of limitation. If it were, I should be disposed to bold 
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that as against the present defendants the plaintiffs cause of action 
arose when the ground began to he used as a burning ground, and 
that as against them he is time-barred both under section 433 of 
the Act and also under the general law. 

The appeal is dismissed with costs. I certify for two counsel. 

Mooee, J. — The plaintiff, as the owner of a bungalow, factory 
and garden situated in Suryanarayana Chetii Street, Tondiarpet, 
Madras, has brought this suit against the Municipal Commissioners 
for the City of Madras, alleging that in consequence of the defend- 
ants having in 1S96 opened a burial and burning ground close 
to his premises, those premises have become unhealthy, insanitary, 
and unfit for residential purposes, that he has been unable to work 
his factory for drying and dressing tanned skins and hides and that 
his property has deteriorated in value to the extent of Rs, 12,000. 
He, therefore, prays for an injunction restraining the defendants 
from using the land acquired by them as a burning and burial 
ground and claims Rs 14.880 as damages. The defendants in their 
written statement plead, inter aim , that the plot of land mentioned 
in the plaint was acquiied and provided by them as a bnrial and 
burning ground under the statutory obligation laid on them by the 
provisions of section 392 of the Madras Municipal Act and that 
it is a convenient and fitting place to he used for such purposes. 
The second issue framed by Mr. Justice Shephard is as to whether 
the. user of the defendants’ land in the manner alleged in tho 
plaint is a nuisance to the plaintiff and is as such actionable ? 

In considering the question as to whether the defendants have 
by using the land mentioned in the plaint as a burial and burning 
ground caused nuisance to the plaintiff, it is necessary in the 
first instance to refer iu some detail to the evidence given by the 
plaintiff himself. Before doing so, however, I am constrained to 
observe that that evidence shows that the plaintiff is by no means 
a truthful or accurate witness, This is proved by the following 
facts.. The plaintiff deposes that, after he purchased tho property 
to which this suit relates, he expended a sum of Rs. 10,000 on it 
He says that, when he bought the property in June 1893, there 
was a bungalow on it hut no other buildings and that he added a 
i en, bath-room and factory and put a wall round the bunga- 
low. There is no wall round the bungalow and Mr. Cammiade 

whose evidence is accepted by both sides as trustworthy, deposes 

{hat, when he occupied the premises 18 years ag0 , there was a 
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bungalow and a tannery and that tho present tannery is simply M 
the old tannery renovated. The plaintiff has made no attempt 2 
to prove that he spent Rs. 1 0,000 or anything like that sum on 
buildings, &c. He produces no documents or accounts in support M 
of this assertion and Sir George Moore, who has known the place s 
since 1887 and visited the plaintiff’s premises year by year ever * 
since then, states that he does not believe that tho plaintiff has spent 2 
Rs. 10 on them, It is perfectly certain that tho plaintiff made a 
most untruthful statement when he deposed that he expended 
. Rs. 10,000 on the buildings, &c. As to his accuracy one matter will 
be enough to allude to. He deposes that on an average 10 coipses 
were burnt in a day on the burning ground Almost immediately 
afterwards he altered this assertion and said that the daily average 
was 4, 5, 7 or 8. If in the years 1897, 1898 and 1899 an average of 
10 a day had been burned, the total would have been 1 0,950 while 
at 4 a day it would be 4,380 Sir George Moore however shows 
that the total number of corpses burnt in those years is only 374. 

The following is the description given by Mr. Rencontre, the 
plaintiff’s solicitor, in his letter (exhibit D) of the 31st May 1899 
to the President of the Municipality, of the nuisance complained 
of: — “The smoke emitted from the burning of the corpses enters 
my client’s dwelling house and is suffocating and tho odour that 
exudes from the corpses is sickening, so much so that since the 
plot of ground is used as a burning and burial ground my client’s 
said house was and is un tenanted. My client himself tried to livo 
there but had to leave it in consequence of the unhealthy smoko 
: and noxious gas emitted from the said burning ground. The 
smoke hangs like a cloud over my client’s premises for hours 
together.” The evidence put forward to make good these 
assertions is in the main as follows : — The plaintiff deposes that he 
bought the premises in June 1893. He lived there till the end of 
!■ 1894 and then leased them to Sultan Mohidin who occnpied 
them till September or October 1898, i.e,, till a month or so 
after the opening of the burning ground. An attempt has been 
l made to show that Sultan Mohidin left because of the nuisance 
; now complained of but this is not borne out by the plaintiff’s own 
evidence. What he says is that this tenant had told him all along 
jffthat he would leave as soon as the burial and burning ground was 
; opened and that he did so. After Sultan Mohidin had left the 
plaintiff had his skins stored on the premises and continued to go ?, / 
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there He says, however, that he was unable to bear the smoke 
from the corpses and that he bought other premises in which to 
live and carry on his business. The statement is, however, 
contradicted by him later on m his deposition when giving 
evidence as to why Police Inspector Mitchell refused to live in 
the house. He says that early in 1899 Mr. Mitchell proposed to 
take the house on lease from him for six months as he wanted it as 
a place of residence for his wife and children. Mrs. Mitchell, 
however, having visited the place refused to live in the house as 
there was a bad smell there As to this the plaintiff deposes 
that the smell was bad in 1897, 1898 and 1899 but that he did not 
complain as he did not want to bother the Municipality. He then 
adds that he first realised that it was necessary to complain when 
Mr Mitchell refused to live m the house. He did not believe his 
other tenants but when Mr Mitchell complained, he thought that 
there must be something in it This is absolutely unreeoncilable 
with his assertion that be had to give up using the factory in 1897 
because he was unable fo bear the smoke from the corpses. There 
are some 60 oocoanut trees on the land round the plaintiff’s bun- 
galow. He leased these to one Murugappa Grramani in 1896 as he 
wanted to draw toddy from them, but the lessee gave up the lease 
after a year, and the plaintiff was not able to get any one else to 
take it up. He deposes that people said that, as the burial ground 
was situated opposite to his land, they were afraid to go there at 
night and that they also objected to the smoke arising from the 
burning ground during the day time The plaintiff further 
deposes that after Inspector Mitchell had refused to occupy the 
house one Muhammad Kasim, it appears, (exhibit 0) agreed to be 
the plaintiff's tenant for six months from 1st June 1899, but he 
gave up the house almost immediately as the water in the well 
was not good and as there was an offensive smell from the burn- 
ing ground. It does not appear that any attempt was made to 
let the premises from the date on which Muhammad Kasim Taft, ™ 
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the burial and burning ground but as it is shown that he left almost Mtiiammad 
immediately after the burning ground had been opened and when 
only a few corpses had actually been burnt there, his evidence as to 
this is of but little value The next witness is Muhammad Kasim. Mumcipajd 
He says that he vacated the house because his children having got signers 
ill he sent for Lieutenant-Colonel Lee, I M.S., who advised him !L oE THE 
to leave Colonel Lee has not been examined and it is impossible Madras. 
to say why he gave this advice. It is most probable that it was 
because of the bad water supply and the proximity of the sewage 
farm that he recommended that the witness should take his 
children away. In the absence of evidence as to why the Medical 
officer considered the house unhealthy no importance can be 
attached to the fact that he advised this witness to leave the place. 

Police Inspector Mitchell’s evidence is veiy remarkable He 
knew the place well as he used to visit it constantly when on his 
beat and it must he presumed that he would not have proposed to 
take his wife and children there for change of air if he thought 
that the smoke arising from the burning ground caused a serious 
nuisance to persons living in the house He deposes that there 
was “a lot of smoke about and a rather offensive smell” which 
he was told came from the cremation platform. He does not, 
however, appear to have taken the trouble to ascertain for himself 
whence the smoke came. He cannot have found the smell offen- 
sive for he agreed to take the buildings on a lease for some months 
provided his wife liked them. He took Mrs Mitchell theie one 
evening and she, he says, stopped close to the large sewage channel 
which he states is about 150 yards distant from the house, found 
the smell most offensive and would not go any closer to the 
building. Mrs. Mitchell has not been examined hut as far as can 
he seen from her husband’s evidence it was the smell of the sewage 
farm that she objected to and there is cogent evidence that the 
smell of the sewage is most powerful and offensive P Murugappa 
Grramani who took the lease of the toddy-giving tiees from the 
plaintiff for a year deposes that he refused to renew the lease 
because the tree-climbers refused to work owing to the smell from 
the burning ground. It is impossible to credit this assertion. 
Eajagopal Grramani, one of the plaintiff’s witnesses^ deposes that 
dhobies wash clothes on the plaintiff’s premises. There are no 
'grounds for supposing that the nostrils of toddy-drawers are 
more sensitive than those of washermen. , l 
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It is shown that tho plaintiff's bungalow and factory are in a 
dilapidated condition and that they have not been occupied for a 
considerable time. The plaintiff’s case is that they have remained 
unoccupied because owing to the nuisance caused by the burial 
and burning ground opened by the defendants no tenant will live 
there.. The evidence, however, does not, as has been shown, bear 
out this.eontention. It is of course not possible to say positively 
why it is that the premises have remained unoccupied but there is 
cogent evidence on tho record to prove that it is the proximity of 
the sewage farm and not of the burning ground that has fright- 
ened away intending tenants. As to this Mr. Cammiade, a witness 
whose evidence appears to be deserviuo- of f»v rrvc>o4-/-vv* r>."L 4. i-t 
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— wiuau ue aitacned to most of the evidence put forward 
for the plaintiff, says “ practically the contamination of the water 
by the sewage of itself would make the bungalow uninhabitable 
even without considering the burial ground. The stench from the 
sewage farm is very bad ” and to this the plaintiff himself adds as 
o ows . The sewage farm affects the premises seriously It 
depreciates the land by half its value. It has depreciated mine to 
that extent leople wdl not take my bungalow apart from the 
burial and burning ground because of the sewage farm.” 

A great deal has beeu said at the hearing of this appeal 
regarding a well m the garden attached to the plaintiffs bungalow 
the water m which, it is alleged, has been contaminated in eonse- 
quenee of the proximity of the burial ground. There is some 
evidence that the water in this well was fairly pure and good 
when the plaintiff acquired the premises and there can be no doubt 

There 1 ™ &M * *** be<K>me foul aad mfit *°r use 

There is, however, no evidence of any value to prove that Ms 

ange m le quality of the water is due to the burial ground 
The evidence of Major Robertson, I.M.S.. as to t.M. i. 
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feet. Sir George Moore's evidence also shows that the number of 
corpses burnt is about one every three days. These two facts, as 
it appears to me, explain wiiy it is that the plaintiff has been 
unable to produce any trustworthy evidence that any appreciable 
nuisance is caused by the burning of corpses to person occupying 
his premises. The plaintiff in order to be entitled to either an 
injunction or damages must show that the injury suffered by him 
is not merely nominal hut real and substantial. This lie has in 
my opinion failed to prove, I concur with the learned Chief 
Justice in holding that this appeal should 1)3 dismissed with costs. 

Messrs. Grant 8f Greaiorex — Attorneys for appellant. 

Messrs. Barclay , Orr, David fy Brightuell — Attorneys for re- 
spondents. 
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APPELLATE CRIMINAL. 


Before Mr, Justice Davies amt Mr. Justice Moore. 
KING-EMPEROR 


1901. 

September 
20, 27. 


MOHIUDDIN SAHIB.* 

Evidence Aci— Act I of 1872, ss 114, 133— Evidence 01 accomplice— Got roboiation. 

Ceitam persons were chaiged with the muider of N The confessional 
statement of one of them and the evidence of an approver showed that the accused 
first attacked X, at a spot descnbed as D j that they then earned him fiom D to 
a spot desciibed as E , and that fiom E they earned him to a spot doscribed as F, 
where he was killed. Throe other witnesses deposed to the piesence of the 
accused at D 

Held, that the evidence of the approvei was sufficiently corroborated to 
justify a conviction. 

Reg v. Wilkes , (7 C. & P„ 272) and Queen v Elahi Dae , (B L.It , Sup. Vo], 
(F.B )i 459), referred to. 

Appeal by four accused against convictions and sentences on a 
charge of murder. The body of one Nabi Sahib was found on 
16th May 1901, and six persons were charged with having caused 
his death. On 19th May first accused made a confessional state- 
ment in which he implicated himself and the accused Nos. 2 to 5, 

# Referred Trial Mb. 39 of 1901 referred by A. Venkataramana Pai, Acting 
Sessions Judge of Bellary Division, for confirmation of the sentence of desdi 
passed in Sessions Case Mb 27 of 1901, i *44 










144 


THE INDIAN LAW BEPOETS. 


[VOL. XXV. 


i i 


| Jit 

41 


mV 


Ki NG . From this statement and from other evidence in the ease it 

Emperor appeared that the injuries from which the deceased died were 

Mohiuddin inflicted at three different spots, which were described as D, E and 
Sahib# * 

F respectively. In his statement already referred to, first accused 

deposed that he and accused Nos 2 to 5 and the third prosecution 
witness (who gave evidence as an approver) began their attack on 
the deceased at D ; that accused Nos. 2 to 5 and the approver 
then carried him to E, and then to F, where he was killed. On 
1st June this accused made a further statement, in which he 
admitted having struck the deceased, and that he had assisted in 
carrying him from E to F. The body was found close to E, 
This accused adhered to these statements when the charge was 
read to him on 27th June, but repudiated them at the Sessions 
Court Of the witnesses called for the prosecution the third gave 
evidence as an approver He implicated the first accused as 
having taken a prominent part in the attack on the deceased. He 
also deposed that accused Nos. 2, 3 and 4 were present at the 
attack at D ; and that they assisted in carrying the deceased from 
D to E, and also from E to F. Whilst going from E to F they 
committed serious injuries on him. His evidence was corroborated 
„ iu the following manner : —the fourth prosecution witness impli- 

cated these three accused as having taken part in the attack at D. 
The fifth and seventh witnesses also deposed to the presence of 
accused Nos. 2, 3 and 4 at D, and that they had taken some part 
in the attack there committed. On 1st June, these three accused 
admitted, before the committing Magistrate that they had been 
present at D ; but their case was that they did not accompany the 
murderers to F, The Sessions Judge acquitted accused Nos. 5 
and 6 and convicted accused Nos. 1, 2, 3, and 4, sentencing 
accused No. 1 to death and accused Nos. 2, 3 and 4 to transportation 
for life* 

Accused Nos. 1 to 4 appealed. * 

K. R. Subrahmania Sastn, for the accused, (after dealing with 
the evidence), submitted that the evidence of the approver (third 
prosecution witness) had not been sufficiently corroborated to 
justify a conviction. There was corroboration of his statement up* 
to a certain point, namely, that the accused were present at D, 
But the murder was not committed, or at all events was not 
completed, at D It was committed at F, t>r between E and F. 
deferred to Ameer Ali on ( Evidence/ page 811, citing Reg f ? 
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Wilkesil) and Queen v. Elahi Bae{ 2), and submitted that the 
corroborative evidenee which had been given of the approver’s 


King- 
Emperob 

V, 

statement that the accused were present at D was not corrobora- Mohiudmn 
tion of his statement that they were also at E and F. 

The Public Prosecutor 


(Mr. E. B. Powell ), for the Crown, 
contended that the corroboration was sufficient, and that the 
evidence of an approver need not be confirmed in every particular ; 
and that it is sufficient if it be confirmed in material particulars. 
He referred to Queen-Empress v. Krishna Bhatta( 3). 

The Court delivered the following j udgments : — 

Moobe, T. — Six men were charged before the Sessions Judge 
with the murder of one Nabi Sahib He has convicted Nos 1,2, 

3 and 4 and acquitted Nos 5 and 6 No. 1 has been sentenced to 
death and Nos 2, 3 and 4 to transportation for life They appeal. 

The case against the first prisoner is very strong The third 
prosecution witness, an approver, has described in detail the 
manner in which Nabi Sahib was killed and has shown that this 
prisoner took a prominent part in the attack on him. His evi- 
dence is corroborated in certain important particulars by the fourth * 
witness, a boy of about 13 years of age, who is the nephew of the 
first prisoner. This boy was present whon the attack commenced, 
but ran away before Nabi Sahib received veiy serious injuries. 
The fifth and seventh witnesses also saw the first prisoner with 
others strike Nabi Sahib, but they also left the place before tbe 
man was killed. Nabi Sahib was killed on tbe 12th May His 
body was discovered on the 16th and on the 19th the first prisoner 
made a confessional statement which has been recorded under 
section 164 of the Code of Criminal Procedure by the Adoni 
Second-class Magistrate. He there says that the fifth prisoner 
hit Nabi Sahib with the handle of a hatchet and on that the second, 
third and fourth prisoners and the approver beat him The first 
prisoner also hit him with the handle of a hatchet. This happened 
at the spot marked D on the plan. They then carried him, the 
first prisoner assisting, to a spot where there is what is called in 
the evidenee a jammi tree (Em the plan). After that he was 
carried to the margosa tree (F in the plan) where he was killed. 

* This prisoner did not in this statement admit that he assisted in 
carrying Nabi Sahib from E to F, or that he was one of those idiat 


(1) 7 0. & P., 272. (2) B.L.R., Sup. Yol., (F.B*)* 

(3) Referred Trial Ho. 27 of 189S (unreported), 
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actually struck him at F. On the 1st June the first prisoner in a 
further statement made before the Magistrate admitted that he 

“ST tad struok thc deceascd witla the handle of an axo and that he had 
assisted in carrying him to E and thence on to F. He says “ we 
tied up his hands and legs, took him to the hollow* place 
Nillagutta (Nallagntta 


King- 
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near 

is the place where the body was found. 
It is close to F) and made him lie down there.” When on the 
27th June the charge was read to him he adhered to what he had 
previously said and it was not till he was before the Sessions Judge 
that he repudiated his confessional statements. I believe the 
evidence of the approver which has been corroborated in certain 
most important particulars by the fourth, fifth and seventh wit- 
nesses. There are no grounds for supposing that the confessional 
statements made by the first prisoner were not given voluntarily. 
I have no hesitation in upholding the conviction of this man, but 
T consider that the sentence passed on him should be altered to 
transportation for life as I am satisfied, from a consideration of 
the evidence, that the first prisoner was not one of the prime 
movers in the attack on Nabi Sahib and that, if it had not been 
for the intervention of other persons, whose case is not now before 
this Court, Nabi Sahib might perhaps have been beaten, hut would 
certainly not have been murdered. All the evidence in mv 
opinion points to this conclusion. 

Criminal Appeal No. 418 of 1901 has been put in by the 
second, third and fourth prisoners who have been convicted of 
murder aud sentenced to transportation for life. The evidence of 
the approver shows clearly that these three men were present at 
the attack made on Nabi Sahib at the spot marked D, that they 
assisted m carrying him from that place to the spot marked E and 
also from E to F where the man was killed. The second prisoner 
is said by this witness to have held Nabi Sahib’s head as he was 
bemg earned from E to F and when he had been thrown down at 
the latter spot the third and fourth prisoners each threw a stone 
on him. As I have already stated, I believe that evidence but a 

ST aS bee " rai8ed at thG hearin S of this appeal as to whether 
it has been corroborated in such a manner as to justify the oon- 

ZtrobolJ 686 PnSOn ° rS The kw as t0 the to which such * 
corroboration is rcauirorf is nWv mo « ,, _ 
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the section must be read with illustration ( b ) appended to section 
114 where it is stated that the Court may presume that an accom- 
plice is unworthy of credit unless he is corroborated in material 
particulars In numerous reported decisions relating to these pro- 
visions of the law it has been laid down that the testimony of the 
approver ought to be corroborated in some material circumstance, 
such circumstance connecting and identifying the prisoner with 
the offence or as a learned English Judge observed in a case that 
is constantly cited 44 The confirmation which I always advise juries 
to require is a confirmation of the accomplice in some fact which 
goes to fix the guilt on the particular person charged ( Reg . v. 
Wtlkes{ 1) per Alderson, B.— vtde also the judgment of Chief 
Justice Peacock in Queen v. Elahi Bax(2) It is therefore necessary 
to consider in some detail the evidence that has been produced to 
corroborate the approvei in so far as prisoners Nos 2, 3 and 4 are 
concerned The fourth witness gives an account of the attack 
made on Nabi Sahib at the spot marked D He states that when 
the fifth and sixth prisoners seized hold of Nabi Sahib prisoners 
Nos. 2, 3 and 4 were present He says 44 the others were standing 
aside.” .... 44 They all surrounded Nabi Sahib.” . . 

. . 44 When I went to my house I told my mother that all 

surrounded and beat Nabi Sahib.” In cross-examination ho 
states that he did not see the second, third and fourth prisoners 
beat Nabi Sahib. This hoy is, as has been pointed out already, a 
nephew of the first prisoner and he has before the Sessions Court 
shown a great anxiety to implicate his uncle and his uncle’s 
companions, the prisoners whose ease is now under consideration, 
as little as possible. When, however, he was examined before the 
Committing Magistrate on the 31st May, he deposed as follows : — 
“All beat .... accused Nos 1, 2, 3 and 4 beat. I did 
not see with what they beat.” If this evidence is believed, and I 
see no ground for discrediting it, it proves that the second, third 
and fourth prisoners took an active part in boating Nabi Sahib at 
the spot marked D in the plan. This evidence is corroborated to 
a certain extent by that given by the fifth and seventh witnesses. 
The former of these women doposes that when the men were 
disputing with Nabi Sahib about their bundles of wood Bhe saw 
the second, third and fourth prisoners among the disputants* She 
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BmmTo'e then g ° es 0n to 8ay that Nabi Sabib tho first prisoner’s 

v. bundle, threw it down and pushed him and adds “ thereupon they 

M °Sahib IN surroulld ed him ” ( She then described the manner in which Nabi 
Sahib was wounded by a blow struck with a hatchet. The 
seventh witness also was present when the altercation took place 
and she deposes that she saw the second, third and fourth prisoners 
among others get up and seize hold of Nabi Sahib by the waist. 
When examined before the Sub-Magistrate on the 16th May, the 
day that the body of the deceased was found, this witness said 
that she saw the first, third and fourth prisoners and the approver 
surrounding Nabi Sahib and beating him The second prisoner, 
she says, “ was standing afar ” Before the Sessions Judge she 
admitted having made this statement to the Magistrate When 
before the Committing Magistrate on the 1st June these three 
prisoners admitted that they were present at the early portion of 
the attack on Nabi Sahib, but pleaded that they did not accom- 
pany the murderers up to the place where the man was killed. 
It appears to me that the evidence of the fourth, fifth and seventh 
witnesses, which I have alluded to, affords such corroboration of 
the statements of the approver as is required by law in order to 
uphold a conviction That evidence shows that not only were the 
prisoners Nos. 2, 3 and 4 present when the murderous attack on 
Nabi Sahib commenced, but also that they joined actively in that 
attack. Such evidence must, as it appears to me, be held to afford 
a confirmation of the accomplice in important facts which go to fix 
the guilt on these particular persons It may also be added that 
the first prisoner m his confessional statements implicates these 
prisoners and these statements can be taken into consideration 
against them although they are not evidence in the strict sense of 
the word and cannot be held to afford corroboration of the tainted 
evidence of the accomplice I am of opinion that the appeal 
presented by prisoners Nos 2,3 and 4 should be dismissed ? I 
owever consider that the case of the second and third prisoners 

Wt th T g r ^ f ° Sp6Cial D0tl0e of Government* with a 
Wto the reduction of the sentences imposed on them 

Davie’s, J . — I concur throughout 
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Emdu Law Mitakbhaux doctime of joint family property— Limitation Act— Act 

JV of 1877, sdied II, ait 106 — Partnership — Contract Ad— Act IA of 1872 

as 239, 253. * 

Y and his five sons constituted an undivided Hindu family. V and his throe 
elder sons lived apart from the two youngest sons and were in possession of some 
ancesttal property. The two youngest sons were plaintiff and first defendant 
respectively m this suit Plaintiff sued this brother for an account and for 
partition of certain property which ne alleged to be the property of a pint 
family consisting of the first defendant and himself The property had, as 
plaintiff alleged, been acquired fi om the funds of a business which had been 
Carried on jointly by him and fit st defendant until 1804, and continued by the 
;krst defendant until the institution of the sup It was alleged that although 
theie had not been an express agreement of partneiship, in the cucumstances of 
the case an agreement, under which plaintiff had become jointly interested m the 
business ought to be infened 

Held, that plaintiff had not a joint interest m the contract business and was 
not entitled to claim a share m it 

Reid also, that even if such an intent had existed plaintiff’s clann was 
barred by limitation Moung Tha Enyin v Mah Them My ah, (L R , 27 I A , 189 , 
I L R , 28 Calc , 53), distinguished. 

Per Bhashyam Ayyangar, J —It was impossible to regard plaintiff and first 
defendant as forming m themselves an undivided family owning joint family 
property as a corporate body 

Sham Naram v Court of Waid^, (20 W.R , (C R ), 197), commented on 

The origin and nature of the Mitakshara doctrine of joint family piopertv 
* discussed 

Peddayyct v Ramahnjam, (I L R , 11 Mad , 406), referred to Radha Churn 
mass v« Kmpa Smdhu Dass, (ILR, 5 Calc, 474), considered. Rampershad 
mkwarry v. Sheochum Doss , (10 MIA, 490), distinguished 

Suit for an account of joint property, for partition, and for 
^possession of plaintiff’s share The pleadings and facts are 
summarised m the judgments. The two issues material to the 
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StnuasiNAM questions considered in the appeal were: (1) “ Whether the f 
Maistri plaintiff and the defendant joined in a contract business and 
Xar i- jointly acquired therefrom the property mentioned in the plaint ; 
Xsm. and (5) “ Whether the suit is barred by limitation/’ The learned 
Judge sitting on the Original Side found the first issue in the 
negative, and dismissed the suit, 

Plaintiff preferred this appeal. 

The Advocate-General (PTon’ble Mr J P fVtdhs\ foi the 
appellant. 

Mr K B) own for the respondents. 

Their Lordships delivered the following judgments . — 

Sir Arnold White, G.J —The plaintiff and the first defend- 
ant aie the two youngest sons of one Virasami Maistn. The 
family is undivided, and three elder brotheis of the plaintiff and 
first defendant and the father Virasami M aistri are alive The 
plaint alleges that there is some ancestral property of which the 
father and the three elder brothers are in possession and that they 
have lived separate from the plaintiff and the first defendant since 
1874 The plaintiff sues for an account and partition of property 
which lie alleges to be joint property acquired by him and the first 
defondant as undivided brothers In the circumstances in which 
the suit is bi ought, the fact that the plaintiff and the first defend- 
ant are undivided is only material as an element in the case which 
has to be taken into consideration in determining whether the 
evidence as to the circumstances in which the business was earned 
on justifies the inference that the business in which the property 
was acquired was a joint business The first question for deter- 
mination is correctly state! in the first issue, viz, whether the 
plaintiff and the defendant joined in a eonttact business and jointly 
acquired therefrom the property mentioned in the plaint. 

One Varadamma is the elder sister of the plaintiff and the first 
defendant. Her husband Yaradayya had a contract business with 
the Madras railway. Some yeai’s before his death the first i 
defendant came to live with his sister Varadamma and her husband, 1 
About five years later, according to Varadamma’s evidence, the; 
plaintiff did the same In 1881 the first defendant married , 
Varadamma’s step-daughter. In 1884 Yaradayya died. In 189! / 
the plaintiff married Yaiadamma’s daughter. In 1887 Vara^ 
darnma arranged with the Madras Railway that certain contra 
work should be given to the first defendant. The contract was 
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the name of the first defendant. This, according to Varadamma j s Sthhrsanam 
eviience, was because he was fic oor eldest male living in the 
house.” According to her evidence, she had applied to the 
railway company for the work to be given “ for the protection of 
our family.” The plaintiffs case is that he has a joint interest in 
all the profits of contract work done for the railway company 
from 1887 down to the date of the institution of the suit. He 
does not suggest anything in the nature of an express agreement 
but he says that, in the circumstances of this case, an agreement 
under which he became jointly interested in the business ought to 
be inferred [His Lordship then dealt with the evidence and 
continued : — ] Taking the evidence, however, as a whole, I have 
come to the conclusion that it does not justify the inference that 
the plaintiff had a joint interest in the contract business and I 
think the Judge was right in his finding that the answer to the 
first issue ought to be in the negative. 

[After dealing further with the evidence His Lordship 
concluded : — ] In the view I take of the facts it is not necessary 
for me to consider the question of limitation. With regard to 
this question, however, I am of opinion that if there ever was an 
agreement between the brothers in the nature of a partnership 
agreement, that agreement came to an end in 1894 and the 
plaintiffs claim is consequently barred by limitation. 

This appeal is dismissed with costs. 

Bhashyam Ayyangar, J. — This is an appeal preferred by the 
plaintiff against the judgment of Mr. Justice Boddam in Civil 
Sait No. 159 of 1900, dated 16th January 1901, dismissing the 
suit with costs. The suit was brought by the plaintiff for taking 
an account of property alleged to have been jointly acquired by 
the plaintiff and the first defendant as undivided brothers, for 
ascertaining the respective shares of plaintiff and first defendant 
therein and for a decree awarding to him his share in such properties. 

The cause of action, as disclosed in the plaint, is that the 
plaintiff and the first defendant carried on jointly some contract 
business until the year 1894, when, disputes and differences having 
arisen between them, the first defendant and his wife, the seoonl 
defendant, left the house in which they were till then living with 
the plaintiff, as members of an undivided family, and went and 
lived separate. The property acquired from the funds of the 
contract business both prior to 1894 and apparently subsequent 
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IS annexed to the plaint. The plaintiff charges that the first 
p defendant a s the senior brother and member of the joint family 
'• of himself and the plaintiff, has been and continues to 

be m possession of suoh property and that he has fraudulently 
transferred or pretended to transfer a portion of this property to 
his wife, the second defendant. Though it is not stated in the 
p amt that the plaintiff is entitled to an equal share with the first 
defendant in such property, yet it is evident that he claims an 
equal share on the footing that the property, of which an account 
is sought to be taken, forms the joint property of an undivided 
family, consisting of himself and his brother, the first defend- 
ant, such property representing the profits of the contract business 
earned on by himself and his brother with the aid and assistance 

of their sister, though not with the aid of any ancestral property 
belonging to them. r r j 

The first defendant, while admitting the relationship alleged 

Z h°,hi l + T Carri6d ° n an ~ y i° int contract business 

with the plaintiff or that they were members of a joint and 

undivided family, and jointly acquired the property in question- 
he also relies on the plea of limitation, if the suit is regarded as 
based on an alleged paitnership between himself and the plaintiff 
m the business referred to in the plaint. 

Of the issues framed in the ease, the only two which have ♦„ 

flVwh T thiS aPP ° al 8re thG first and tho fifth viz — 
(I) Whether the plaintiff and the defendant joined in a contract 

husmess and jointly acquired therefrom the propeitv mS a 
in the plaint (5) Whether the smt ,‘ 0 v ^ mentioned 

Whether the 

defendant carried on the contract business, as partners is not el 
Tho questions chiefly argued on # } *, ’ 1 elear< 

ffl « a. pfepertj i» ^ f l,th ■ “7^"“ — 
of th.plamtifi and the first defendant h„J , 7 r"'°P‘rty 

their joint Ubour end e«rlb“»d rtT ^ % 
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tidiness » a *id (*xx) that, in either view, the suit is not haired by a 

the law of limitation rea °J Sudaesanam 


the law of limitation 

i „ In *“rf ort ol the tot contention, the learned Adyocte- 
| General .trcngly , <lled upon deoision rf ^ 0( J^ 

M ffiwftp&Fshcid Teuarry v. Shcoc/ium /i \ i 
• Mavne’s ‘ Tf^ r f „ ” D &nd P ara S™Ph 277 of 

, Hindu Law and Usage 1 (6th edition! AaenminR that 

he contract bueineae ™ earned on by the 

| labour and exertions of plaintiff and first defendant, "he preset 
I 2 mj ° pimon ’ clearl P distinguishable from the abo^e ca«o 

I ea l amenta i 1 dlff f enee bei “g that the business in the above 

I w7 T 011 7 ^ ° n ° f aU &e memte of the 

1 J * tenHj, v», the five undivided brothers-whereas in the 

, present ease plaintiff and first defendant are only two out of five 

'ifamiir ’ T^/ 11611 father ’ C ° nstiLute an “drvided Hindu 
amilj possessed of some joint ancestral property which it is 

, j ; 8 ta ed xn paragraph 3 of the plaint has been cmpCd by the 

lifathei and the three elder brothers of the plaintiff and first 

lb "te ^ ^ Plai °“ ^ ‘ ‘ St «<“«, alleged 

, . , 6 age of G an d 9 } ears, respectively at the time left 

their family house and went to live with their married sister ’who 
^maintained and brought them up, and about 1887, three years 
..after her husband’s death, advanced them in business by her 
.^fluence with the Madias xailway company, with whom her 

C The fi ?d Tt Dg 031 C0UtlaCt bU&ine-SS 0n an exteH8iyo 
If fit’ A f defendant married his sister’s step-daughter in 

, Le “1393 t p hT ff ; h l own daugber in 1891 ; aad untii some - 

L B fP pears exhibit B, the diaft of a partition deed, and 

lb i m 898 < to°Tff e ? 11 Ce rr lating tiei ' et °’ that aa ™ made 

.U ,f ect a P^ion among the six members of the family, 

■ kot’e m ffr and the fire S0n8; bufc jt fel1 tlu ' 0 Ugh and was 
f * Pleted) o^xng apparently to certain of the members not 

£rr* m the proposed distribution and allotment of the 
property among the various members 

K Bearin ^ theso faots in ““d, I shall now proceed to consider 
rg* ° f ( wHch, in my epeto, beaI £ 

M erminationofthe question whether plaintiff and first defen^tlh 
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can be regarded as owning the property in question as members 

of a joint family. , . . , , 

The Mitakshara doctrine of joint family property is founded 

upon the existence of an undivided family, as a corporate body 
(Gan Savant Bal Savant v. Ha, ay an Bhond Samnt(l) and Maynei 
‘Hindu Law and Usage,’ 6th edition, paragraph 270) and tin 
possession of property by such corporate body. The first requisite 
therefore is the family unit ; and the possession by it of property ^ 
is the second requisite. For the present purpose, female members 
of the family may be left out of consideration and the conception > 
of a Hindu family is a common male ancestor with his lmeal t 
descendants in the male line, and so long as that family is in its | 
normal condition, viz., the undivided state-it forms a corporate < 
body. Such corporate body, with its heritage, is purely a creature » 
of law and cannot be created by act of parties, save in so far that, 
by adoption, a stranger may be affiliated as a member of that 
corporate family. Persons, who by birth or adoption are not ; 
members of a Hindu family, cannot, in the absence of a custom! 
having the force of law, by mere agreement, become or be made 

members of a joint family. L 

According to the above conception of a family, there may, of 
course, be one or more families all with one common ancestor, and 
each of the branches of that family, with a separate common; 

ancestor. ;; 

As regards the property of such family, the ‘ unobstructed 
heritage ’ devolving on such family, with its accretions, is owned* 
by the family as a corporate body, and one or more branches of 
that family, each forming a corporate body within a larger corpo- 
rate body, may possess separate ‘ unobstructed heritage ’ whie 
with its accretions, may be exclusively owned by such branch as 
corporate body. 

The main family and its branches may possess joint prop 
not only by operation of law but also by act of parties. Prop 
acquired without the aid of joint family property, by one or mo 
individual members thereof, — whether they belong to differ 
branches or to one and the same branch of the family, — may 
act of parties be incorporated with the joint property of the 
family or of one of its branches; and a sti anger may also 

(1) I L.S , 7 Vw-r 4<57 at p. 471. 
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property bo the family as a whole (vide Radhalai v Nanmav{ 1)), Sldaks^mm 

or to one of its branches (vide Kunhacha Umma v. Kuiti Mammt Mv ^ rRI 

ffajee(2)), as a corporate body. Even if the undivided family 

is not possessed of any nucleus of property which has come to it Maisoi 

as 4 unobstructed heritage/ it may be that, by act oi parties, 

property acquired jointly by all the members or sepaiately by one 

or more members thereof, can be impressed with the character and 

incidents of unobstructed heritage or joint property belonging to 

the main family or to any of its branches. Property devolving 

by inheritance as 4 obstructed heritage ; on all the members of a 

joint family (vide Gopalasami v, Chmnasami( 3)), or upon any one 

of them, may likewise be impressed with the character of joint 

family property. But so long as a family remains an undivided 

unit, two or more members thereof — whether they be members of 

different branches or of one and the same branch of the family, — 

can have no legal existence as a separate independent unit ; but 

if they comprise all the members of a branch, or of a sub-bianch, 

they can form a distinct and separate corporate unit within the 

larger corporate unit and hold property as such. Such property 

may be the self-acquisition or 4 obstructed heritage 1 of a paternal 

ancestor of that branch as distinguished from the other branches, 

which property has come to that branch and that branch alone as 

4 unobstructed heritage ’ ; or it may be the self-acquisition of one 

or more individual members of that branch, which by act of 

parties has been impressed with the character of joint property, 

owned by that branch and that branch alone, to the exclusion of 

the other branches. 

Mr. Mayne in paragraph 277 of his book while laying down 
that property acquired by the members of a joint family by their 
joint labour, would form their joint property, suggests a doubt as 
to whether their male issue would by birth alone acquire a right 
in such property. Apparently he inclines to the opinion that they 
would not, and that also appears to be the view taken by the 
i Bombay High Court in GhaUurbhooj Meghji v, Dlmranm Narctn]i{ 4) 

I cited by Mr. Mayne. If the joint acquiieis intended to hold 
the property so acquired as co-owners and not as joint family 
property in the Mitakshara sense of that expression, this view 


(X] LLJfc,3 Bom, 151* 
(3) LL.R., 1 Had , 458. 
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(2) I LR, 16 Mad., 201. 

(4) 0 Bom , 438 at p. 445, 
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would be perfectly sound. But, if, as supposed, the property was 
acquired by all the members of the undivided family, by their 
joint labour, it would, in the absence of any indication of intention 
.to the contrary, be owned by them as joint family property and 
in that case their male issue, who, by their birth, become members 
of such undivided family, necessarily acquire a right by birth in 
such property. The natural persons, forming for the time bein|p 
the members of an undivided Hindu family, fluctuate both by 
births and deaths in the family and any such person may also 
retire therefrom by civil death (Mayne on ‘ Hindu Law and Usage,’ 
6th edition, paragraph 603) or by renunciation on his part 
acquiesced in by the remaining members, provided such renun- 
ciation and acquiescence are manifested by an overt act — namely, 
the giving him ‘some trifle ’ out of the family property (Mitak- 
shara, chapter II, section II, verses 11 and 12; Stokes’ ‘Hindu 
Law Books,’ page 380 ; Manu, chapter IX, p. 207 ; Yagnavalkya, 
2—117), With all defeience to Garth, CJ , I and myself wholly 
unable to concur in the proposition enunciated by that learned 
Judge that “ a mere declaration by one member, that he was 
separate from the others, would seem to be sufficient to effect the 
separation ” (in Radha Churn Cass v. Kripa Sma'hu Dass^ 11). 

In any one of the above contingencies the normal undivided 
state of the family and its legal character as a corporate body is in 
no way affected or disturbed. 

But if one or more members become divided by partition, it is 
not equally clear that the status of the remaining members as an 
undivided family in its normal condition continues unaffected, 
by some of the Hindu lawyers a separation, such as to give one 
or more members their several shares, is regaided as necessarily 
involving a general partition. Those who have not separated, are, 
on this theory, looked on as re-united (West and Buhler 1 Hindu 
Law,’ 3rd edition, page 685). This view was adopted in some of the 
earlier decisions of the Calcutta High Court (vide Jandut Chunder 
Chose v. Benodbeharry Glme( 2), Petambur Butt v. Hamclmndra 
Butm, Sham Nat am v Court of Wards( 4), Kembram Malupattar 
v. Nandhsor Mohapattm (5), but is dissented from in a later 
d eenaon o f the same High Court (Cpouba Ncacnn Mytt v. Qopee 
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(1) I L.R , B Calc , 474 at p. 477 
m is W.Tl , (C.R.), 200 
(*) 8S.L3.,(ACJ.),7. 


(2) 1 Hyde, p., 314. 

(4) 20 W R , (C R ), 197 
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Nath Bera(l)). So far as this Presidency is concerned, though there Sudarsanam 
is no reported deoision hearing directly on the point, ( Peddayya v. Maistki 
Ramahngarn(2 ) , ditlum at page 408) the principle generally Xasa- 
recognised and acted upon is that though there can he no compulsory mIistk. 
partial partition either in respect of the joint property belonging to 
the family, or in respect of the persons constituting the undivided 
family, yet by mutual agreement of parties the partition can be 
partial either in respect of the property or of the persons constitut- 
ing the family. And according to usage and custom the rem aining 
members of an undivided family from which one or more alone 
have become divided, continue as an undivided family in its 
normal stare and not as members, who after partition have become 
re-united. 

It is, therefore, impossible to regard the plaintiff and first 
\ defendant as forming in themselves an undivided family owning 
\ joint family property as a corporate body. I am aware that in 
\Sham Naudn v. Court of Wards(Z), -which was not cited in the 
argument, it was held by a Division Bench of the Calcutta High 
* Uiurt that two, out of three undivided brothers forming a joint 
Hindu family, who between themselves held in common an 
acquired estate to the exclusion of the remaining undivided brother, 
might be regarded as having become divided and then re- uni ted 
in respect of their shares of ancestial property and incorporated 
their common acquisition with their shares in the ancestral property. 

In the present ease, it has not boen contended that pl aintiff 
and the first defendant should be regarded, in respect of the property 
of which an account is sought to be taken, as re-united brothers 
and a partition effected between them on that footing. But even 
if such contention were open upon the pleadings in the cause and 
had been actually raised, I should have no hesitation in over-ruling 
the same and dissenting from the above decision of the Calcutta 
High Court. Unless some foundation were laid in fact for the 
theory of re-union, which necessarily pre-supposes a division inter , 
partes, there is no warrant for importing a fiction of division 
followed by a fiction of re-union for the purpose of impressing 
property acquired or owned exclusively by some members of an 
undivided family who do not in themselves form a branch family, 


(l) I.L.K., 9 Oalo , 817 t%) X L.E , 11 Mad., 40(1. 

(3) 20 W.B, (C.B.), 197 
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SuDAUb^ui with 80Tne of the ineiAents of j° iBt iami] y property. I say 
Maist&i advisedly ‘some’ of tie incidents of joint family pi operty, for 
Xahi- the re-united shares of re- united brothers and property acquired 
Ma^im them jointly after re-union are not on the same footing as the 
joint pi operty of an undivided family in its normal condition. 
Such an estate is separately defined by the Hindu lawyers and 
partakes partly of the incidents of joint family propeity and 
partly of the incidents of separate property— (vide Bamamna v. 
VevMesam( 1), Mayne’s ‘Hindu Law and Usage,’ 6th edition, 
paragraphs 496 and 586 ; JVIitakshara, chapter II, section IN) 

It is next argued on behalf of the appellant that, even if the 
contract works carried on by the first defendant cannot be regarded 
as the joint family business of plaintiff and the first defendant, it 
must be treated as a partnership business between the two bi others. 
It is not alleged that there was any express agreement of partner- 
ship, but that as the plamtift regularly combined his labour with 
that of the fiist defendant in carrying on the contract business, 
an agreement of paitncrship should be implied between them — 
especially as they wore i elated as brothers. On the other hand 
the position taken by the learned Counsel for the respondent is 
that the business was the sole business of the first defendant, but 
that the plaintiff was sometimes deputed by his brother to go 
and superintend the contract work when he, the fiist defendant, 
was unable to attend and that the plaintiff in order to receive 
training was now and then associated with him in superintending 
the contract business. The oral evidence on both sides as to the 
degree of attention paid by the plaintiff to the business and the 
supervision exercised by him over the same is, as usual, conflicting. 
But the preponderance and credibility of evidence is decidedly in 
favour of the plaintiff and I am satisfied that he was regularly and 
continuously contributing his labour and attention to the execution 
of contract works fiom 1888 to about the end of 1893 ; and I do 
not attach any importance to the defendant’s contention that the 
plaintiff was too young to take any part in the contract business. 
Even according to the evidence of the defendant himself, the 
plaintiff was 15 years of age in 1887, if not older, and considering 
the nature of the coniiact woiks the plaintiff was of sufficient 
age to attend to them. The Madras railway company, no doubt, 
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entrusted the contract work to the hist defendant only and it was Sidab^anam 
he alone that dealt with the company and had the financial Ma “ iei 
management of the business. Admittedly it was the sister of the 

^ SIMHULU 

plaintiff and first defendant who introduced the first defendant to Maistbi. 
the railway engineer and secured to him the contract business 
by her recommendation. It is clear from her evidence as plaintiff's 
first witness that she intended the contract business for the 
benefit of both her brothers and that she regarded both of them 
as jointly carrying on business, but there is nothing to show that 
she communicated either to the plaintiff or to the first defendant 
that such was her intention in introducing the latter to the 
Madras railway authorities. The business was started in 1887 
with funds supplied to the first defendant from time to time by 
way of loan by one Chelvapillai Naidu under an arrangement that 
out of two and-a-half shaies Chelvapillai was io have one share 
of the profits, the sister, half a share, and the defendant, the 
remaining one share. If the plaintiff was a partner with the first 
defendant, this one share would of course belong to both of them. 

The first contract appears to have ended in a loss in 1890 and 
the sum of Rs. 800 and odd then found due to Chelvapillai was 
repaid to him by the first defendant from a loan advanced to him 
by his sister. It does not appear from the evidence that, beyond 
the said amounts, any capital was contributed for the business. 

The loan, no doubt, was raised by the first defendant, but it 
cannot be regarded as capital contributed by him, for, if the plain- 
tiff was a partner with him in the business, the debt will bind 
both equally. 

There being no express agreement between the brothers in 
regard to the contract business, the question that presents itself 
for consideration is whether, under the above circumstances, a 
contract of partnership should be implied or whether the proper 
inference to he drawn is that there was no legal relation between 
the brothers in respect of the business, but that the plaintiff 
regularly and systematically assisted his elder brother in carrying 
on the woik in view to learn business himself or in expectation that 
his elder brother would deal with him generously if profits were 
realized from the business or with both these objects. 

In deciding this question one should of course have special 
regard to the social customs of the Hindus and to the fact that the 
.plaintiff and the first defendant were brothers who were brought 
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simhdlu soured through the instrumentality of the sister, that the nature 

L»i rr s ~ su f *■* ™ 

mportant for nm than contribution ot capital and that the 

“T,' a8S0C ‘* t ‘ 0 ' 1 '" a h ” brott « ■» ‘ha business for a period 
of nearly stx years ^s not csn .1 but regular aud continuous 
mmatenal whether or not the plaintiff bestowed upon the 
bustness as much W and attention and excised a, effocL and 
as great a degree of supervision over it as his elder brother the 

and f t Ut f v Ut f0l ' theplaiutiffs ooaduofc subsequent to 1893 
and a portion of hxs evidence in this suit-both of which win b! 

presently adverted to, -I should have no hesitation in holdt! t 

th « tTt 5 ‘ ^ pl * intiS ““ d Ws «*« (who introduced 

the belief* thatpbint'y, 116 “ 11 alM 8f entertained 

- a e 

r rr~ 

be implied by law: and advert,? TT ^ partnersIll P would 
of estoppel embodied in section 115 0 f the" ° f the ^w 

which is the same as the English Law T f ^ A °* 

Jt was the duty of the first w ' ’ may also add that 

« it was his intention that f t ° ** ^ Ha mi » d < 
bis own and that the plaintiff La^teT ^ -° ** exolusiveI ^ 
partner. His silence was culpable a tT no “tereefc in it as a 
contending that the plaintiff J 1 d be is estopped from 

(Sarat Chunder Dey y. ff.pal cLnl z^nT 

applicable to such a case is „«wl, * f> a/ia (l))- Ihe pnnoiple 

** Kingsdown ’ to i n W Lt “ ^ «“ * 

a man,” 8ays his Lordshin < 1 ^ ^ so < 2 )- “I f 

landlord for a oertain inf!’ f * T6rbal a £ reem6nt with a 
same thing, under an erne ^ ^ ° ¥ Wbat amoun ts to the 

landlord that he shall have Vc^ltterTst IZs^ ^ ** 

am interest takes possession of 
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*ach land with the consent of the landlord and upon the faith of . 

rt’T? " ei r 0t “ tta " ith «*• i-owledg.!; tb. tadta] 

CourTof Bmd» ,e0t T ^ "T ^ ‘ > " t m0I W upon S» lmd, > kA.- 
ourt of Equity will compel the landlord to give effect to snot, T nVLV 

9 ry . Mtghell(l), and as I conceive is open to no doubt ” 

‘ JSL’Tt* reC ^ eS 8UPP0,t fr ° m ** Circumstan - that 

sometime after there was first a breach between the first defendant 

‘ brother “! 189 , 3 ^ SUb3eqUen% the rekhons between the 

brothers themselves became rather strained, and the first defendant 
removed to another house of his own, leaving the plaintiff to 
continue to live with his sister, she exerted 1 er inline, ee with the 
railway authorities and secured separate contracts dneetlv to the 
plaintiff lumself. Since then the pi untiff has been working the 
contracts he secured to himself separately and the h.st defend an 
working his contracts separately and sometimes m partners^ 

Ji h one or other of his brothers The plaintiff h the fet 
defendant, however, were sometimes helping each other m regard 
to taeir respec ive contracts, but the plaintiff’s proposd to take°the 
first defendant as his partner in his Enuore contract, was not 
accepted by the latter. Dming all this time and until the 4th 
August 1900 (the date of exhibit XLIII) the plaintiff does not 
appear to have asserted any claim to any of the propert.es acquired 

l } ♦ T? .onn ^ Smt itS6lf Was inst ^tecl on th! 19th 

September 1900 within six weeks after the date of the exhibit 

l«oflTt\ th i ed uf PartitI ° ndeed5 (exhibltB )- dated 24th May 
1.98, 1 think it highly probable that the first defendant vas the 

author and moving spiiit of it and that the plaintiff, whether 

under advice or not, refused to consent to its terms and declined to 

“ gn lt Tt 18 mt clear wh other he then advanced a claim to a half 
share of the earnings made by the first defendant from the contract 
business It is possible that but for this attempt at partition 
the plaintiff might not have advanced any claim to the properties 
m question. The proposal havingfallon through, the fi.st defend, 
ant naturally grew anxious and had recourse to certain benami 
transfers of property in the name of his wife, the second defendant. 

The exhibit which is most unfavourable to the plaintiff’s case is 
exhibit If (14th December 1893), in which the plaintiff refers to 


( 1 ) 18 Yes , 328 . 
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on. of the properties comprised m f» 

Mubibi , of c h i s brother’ the first defendant while m the same letter 

mV ZZL to the grdeu ho«.e of hi, rietor in whiehh, ™ tong 

'Z'r,. with her as ‘ oar g.rden,' identifying himwlf ap]»r.ntly "*to 
Bister. If, as now el.imed, the brother's garden theran ref.rmd 
t, „„ the joint and common property of himself and to brother, 
it is virv eui ions that he should refer to it as his brother s garden. * 

Further, in his deposition, he states as follows After the 
award, m> brother went to live in the house (referred to in 
exhibit II as the first defendant’s garden) “ we both erected at 
Madavakum, because he was displeased with my sister. Some- 
time after, there was a quarrel between ns. He would not give me 
money, I asked for, while I was working for ^ him • • • • 

We quarrelled because mv brother would not give me money . 

Ho questions have been put to the plaintilf about this statement m 
view to its elucidation. Prmd facie the statement indicates that 
plaintiff expected to he rewarded or remunerated for his having 
worked with the defendant in connection with the contract. If the 
earnings had been regarded as the joint family property of himself 
and the first defendant or as the profits of the first defendant’s 
business in which plaintiff was a partner, he would not have simply 
demanded money for his having worked with the defendant m 
the business- a demand which implies that he expected reward 
or remuneration for his trouble— but he would have demanded his 
one half share in the defendant’s earnings, a considerable portion 
of which was converted into house or landed property. He was 
not oven paid any money as demanded by him. This was about 
the end of 1898 or beginning of 1894 and the plaintiff took no 
action whatever to assert his claim. This conduct on the part of 
the plaintiff coupled with the allusion in exhibit II to one of the 
properties mentioned in the plaint schedule as his brother’s garden, 
loads to the inference that, for some reason or other which is not 
apparent on the record, the plaintiff when he was attending to the 
contract business of his brother and superintending it, did not do 
so with the understanding that he was to have a share in the 
profits of such business hut that he only expected to he rewarded * 
for his trouble and treated geneiously by his brother. In deciding 
whether or not the two brothers carried on the business as partners 
I attach no significance to the arbitration proceedings in 1893 
between the sister and the defendant in the matter of the oontraot 
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business. There was then no occasion to define or refer to the Sudar&inui 
relations between the plaintiff and the defendant in respect of the M-usvri 
contract works. There was then no dispute between the brothers ^ara- 

SIMHLLU 

in regard to those works and the arbitrators had only to decide Musiru 
what amount was due to the sister. 

I now proceed to consider the question of limitation. If the 
properties, of which an account is sought to he taken, were the 
joint family property of the plaintiff and the first defendant, the 
plea of limitation will clearly be of no avail. But, if the plaintiff 
and the first defendant were partners in the contract business, 
which partnership, if any, clcaily terminated about the end of 
1893 or beginning of 1894, the suit is clearly barred by the law of 
limitation, and in this view the plaintiff’s suit fails, even if the 
contract business in question was carried on in partnership between 
the brothers. It is apparently in anticipation of the plea of 
limitation that the plaintiff claims a share not only in the profits of 
the contract business which was carried on until about the 
beginning of 1894, but also in the profits of the business subse- 
quently carried on by the first defendant, the profits of which latter 
business appear to have been much larger than the profits made 
till 1894. 

A reference to the evidence of plaintiff and the first defendant 
and their sister clearly shows that if there was partnership between 
the plaintiff and the first defendant, it came to a termination— 
which is the same as a dissolution — sometime in 1894 and that, as 
already mentioned, the first defendant thereafter continued that 
business on his own account, and also undertook and carried on 
fresh contract business by himself or sometimes in partnership with 
one or other of Ms other brothers and that the plaintiff too obtained 
from the railway authorities other contract work for himself and 
carried on the same on his own account. The plaintiff says that 
the Ennore contract work which he obtained in 1894 and which 
he was carrying on for four years and which resulted in a profit of 
about Rs. 3,000 was his own concern and not a joint undertaking 
with the first defendant. But on the other hand he says that he 
claims a half share in the profits of the first defendant’s contract 
works even subsequent to 1894, not on the gtound that he was 
working with his brother as befoie in the execution of the work, 
but by reason of an understanding with his brother that the latter 
t£ should deal with him as he had been doing before and should nut 
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* Muls*™* tMnk ° f 1D] ’ Uring him ” The understanding herein referred to in 
® vague and indefinite and there is no reliable evidence in support 
Sa£U - of it. ^ 

SIMHULO 

Maim&i. brom the year 1894, therefore, the plaintiff ceased to be a 
member of the alleged partnership (nde section 253, clause 7 of the 
Indian Contract Act), and m fact he retired from the partnership, 
which had not been entered into for any fixed term (clause 8 of 
section 253, Indian Contraot Act) It is therefore clear that the 
present suit, viewing it as one for winding up the affairs of the 
partnership which terminated or was dissolved in 1894, is barred bv 
the Law of Limitation The fact that after retirement of one of two 
partners, the remaining partnet carries on the same business makes 
no difference (Knox ^ Gye(l)) The case of Noyes v Crawley (V) 
cited on behalf of the respondent is in point and at page 39 Malins, 
V.C, expresses his full concurrence iu the following statement 
of the law by Lord Liudley in his treatise on ‘ Partnership,’ 4th 
edition, page 966— “So long, indeed, as a partnership is subsisting 
and each partner is exercising his rights and enjoying his own 
propoity, the Statute has, it is conceived, no application at all; 
but as soon as a partnership is dissolved, or there is any exclusion 
of one partner by others, the ease is very different and the Statute 
begins to run.” The same learned author, on the authority of 
Pearce v. Luutsay( 3) says that a dissolution of a paitnershin at 
will may be inferred from circumstances, eg, a quarrel, although 
► no notice to dissolve may have been given (Lindley on ‘Partnership ’ 
oth edition, page 572). Having regard to the above authorities 
and clauses 7 and 8 of section 253 of the Indian Contract Act it is 
impossible to accede to the contention of the learned Advocate- 
treneral that there has yet been no dissolution of the alleged 
partnership between the plaintiff and the first defendant and that 
herefore the suit is not barred by article lo6 of the Indian 
Limitation Act. In support of this contention, he strongly relied 
upon he recent decision of the Privy Council in Hoang Tha Hnytn 
v, Mak lhnn Myah( 4). In that case, however, no plea of limitation 
was raised, but the defence relied upon was that the plaintiff, who 
was admittedly a partner in the business, abandoned all his right, 
title and interest m the partnership business, and his share inthe 



(!) L.R., 5 ILL , 650. /m r _ 

(8) 3 De. G.J. & am., p. 139. B , 10 Oh D., 3 at p. 89. 

(4) L.E , 27 I.A., 189 j Lb It , 28 Oalo , 53, at p, 69, 
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concern and ^as therefore not entitled to sue for an account. It 
was found by both the Indian Courts that there was no dissolution 
and that the plaintiff did not abandon his interest in the partner- 
ship. It is impossible to gather from the report, whether, upon the 
facts of the case, the plea of limitation could have been taken, 
though as a matter of fact it was not taken in any of the Courts. 
At page 59 their Lordships of the Privy Council observe as 
follows: — “ There was, however, no more evidence of express 
abandonment than of consent and there was some evidence of the 
plaintiff’s subsequent intervention in the partnership affairs.” If 
such subsequent intervention was within three years before the date 
of the suit, there could be no foundation whatever for raising a plea 
of limitation. The whole judgment and the English authorities 
cited by Counsel in argument and in the judgment of the Privy 
Council clearly show that the question of limitation was not at all 
before their Lordships and that the decision proceeded on the 
ground that “ there has been no abandonment on the part of the 
plaintiff or loss of his interest in the partnership bv laches.” In 
the present case, if there was a partnership between the brothers, it 
cannot be, and is not, contended that the plaintiff abandoned his 
interest therein until its termination but only that his right to suo 
for an account is barred by the Law of Limitation 

It was further contended by the learned Advocate-General that 
the three years’ period of limitation prescribed by aiticle 106 would 
be inapplicable to houses and lands purchased by the first defendant 
from the profits of the partnership. This contention would 
certainly hold good if it had been alleged and proved that, from 
time to time, portions of the assets of the partnership were, by the 
agreement of the partners, withdrawn from the partnership and 
converted into land or house to be owned by the partners as co- 
owners (Lindiey on £ Partnership,’ 5th edition, pages 834 and 335). 

In the absence, therefore, of any such allegation and proof, 
lands and houses bought in the name of one partner and paid for 
by the firm or from the profits of the partnership business are 
jprimd facie paiinership property. ( Nerot v„ Burnand( 1), Wedder - 
burn v. Wedderburn{ 2).) 

The case is therefore governed by the ordinary rule that, unless 
a contrary intention appears by express agreement, or by the 


(3 ) 4 Buss . 247 . 2 Bh . S.y 215 ( 2 ) 22 Beav.. 104. a 
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Sudarsanam nature of the transaction, property bought with money belonging 
to the firm, is deemed to have been bought on account of the firm 
iBank of England Case{l)). 

If the plaintiff’s suit on the footing of partnership were sustain- 
able, and the same be not barred by limitation, the remedy he 
would be entitled to in this suit would be, not to a decree for 
partition of partnership properties, but to an order for winding up 
the business of the partnership by sale of its effects, including lands 
and houses, providing for the payment of its debts, if any, distri- 
buting the surplus of the sale proceeds according to the. shares of 
the plaintiff and first defendant respectively. 

In my opinfcn, therefore, the appeal fails and should be 
dismissed with costs. 

Messrs. Branson Sf Branson— Attorneys for appellant. 

Messrs. Grant 3f Greaiorex — Attorneys for respondents. 
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Before Sir Arnold White , Chief Justice and Mr. Justice Moore , on 
reference from Mr. Justice Benson ami Mr. Justice Boddam . 


KIOHILAPPA NAICKAR and another (Defendants), 
Appellants, 
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RAMANUJAM PILLAI (Plaintiff), Respondent.* 


Limitation Act — Act XV of 1877, s. 5 — “ Sufficient cause 53 for not presenting appeal 
within prescribed period— Interference with exercise of discretion by AppeUate 
Court. 

Plaintiff, who hacl in 1893 been dismissed by the first defendant from his office 
of karnam, endeavoured to establish his right to the office, in 1894, in the Court 
of the Deputy Collector, who, in April of that year,, dismissed the application and 
referred plaintiff to a Civil Court. On appeal, the Collector affirmed that dec i T 
sion. In February 1896, plaintiff filed the present suit in the Court of the 
District Munsif, who, on 29th January 1898, dismissed it, on the ground that bis 
| jurisdiction was ousted by the Madras Proprietary Estates’ Village Service 
- Act, 1894. He considered that the Collector’s Court was the proper tribtffial; 
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Plaintiff applied for copies of the Munsif’ s judgment and decree on the same day, Kichilappa 
and received those copies on 18th February 1898. On 5th March 18$8 he moved Naicjkar 
the Deputy Collector, who, on 13th June, rejected his petition. A copy of the Ramanujam 
latter order was delivered to plaintiff on 14th J uly 1898, and he preferred an appeal Pjllai. 
to the Collector on 25th July 1898, which was dismissed on 25th November 1898, 

A copy of that order was delivered to plaintiff on 7th December 1898, and the 
records were returned to him on 28th December 1898. On 4th January 1899, 
plaintiff preferred an appeal to the Subordinate Court against the Munsif s order 
of 29th January 1898. The Subordinate Judge admitted the appeal as he con- 
sidered that the proceedings which plaintiff had taken before the Deputy Collector 
and Collector had been bond fide and that his failure to appeal against the 
Munsif’s order .within the time allowed by law was in consequence of his having 
pursued the remedy which had been pointed out by the Munsif as the proper one. 

On its being contended, on second appeal, that the Subordinate Judge ought 
not to* have admitted the appeal to him under section 5 of the Limitation Act: 

Held, (Benson, J., dissenting), that the appeal ought not to have been 
admitted. 

Held, per curiam ■, that a mere difference in view on the part of the High 
Court, as to the mode in which the discretion conferred by section 5 of the * 

Limitation Act ought to have been exercised by the lower Appellate Court in 
admitting an appeal, is in itself no ground of interference by the High Court. 

Per Sir Arnold White, C.J., (Moore, J.. concurring) -The test is, —Has the 
discretion been exercised after appreciation and consideration of all the facts 
which are material for the purpose of enabling the Judge to exercise a judicial 
discretion and after the application of the right principle to those facts ? If a 
discretion is exercised under these conditions and a certain conclusion is arrived 
at, that conclusion is an exercise of discretion judicially sound though an appel- 
late tribunal might be disposed to draw a different inference from the facts. The 
Subordinate Judge had not considered all the facts which were material for the 
exercise of judicial discretion, and if he did consider them he had applied a 
wrong principle. The material question was whether the appellant had been 
diligent during the period of delay,— not whether he had been misled by the 
Munsif, or whether his proceedings before the Collector were bond fide. 

Per Benson, J. : — There is a wide distinction between the law of limitation in 
respeot of suits and in respect of appeals. The “ sufficient cause,” (referred to 
in section 5 of the Limitation Act), apparently means not only those circum- 
stances which are expressly recognized as extending time, but also such 
circumstances as are not expressly recognized, but which may appear to the 
Court to be reasonable. 

Suit for a declaration that plaintiff was entitled to the offices of 
karnam in certain villages, and for recovery of those offices and 
their emoluments. Prior to filing this suit, plaintiff had applied 
to the Deputy Collector, who dismissed his application and referred 
him to a Civil Court. The Collector, on appeal, upheld that 
decision. Plaintiff now filed his suit in the Court of the District 
Munsif, who, on 29th January 1898, dismissed it on the ground 
that his jurisdiction was ousted by the Madras Proprietary Estates’ * • : 
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Village Service Act II of 1894 The Munsif held that the 
Collector's Court was the proper tribunal Plaintiff, on the same 
day, applied for copies of the Munsif s judgment and decree, these 
being delivered on 18th February 1898 On 6th March 1898, 
plaintiff moved the Deputy Collector, who, on 13th June, rejected 
his petition. A copy of this order was received on 14th July 
1898, and plaintiff appealed, on 25th July 1898, to the Collector, 
who dismissed his appeal on 25th November 1898. Plaintiff 
received a copy of that order on 7th December 1898, and the 
records were returned to him on 28th December 1898 On 4th 
January 1899, plaintiff presented an appeal to the Subordinate 
Court against the Munsif s decree of 29th January 1898. The 
Subordinate Judge took the foregoing facts into consideration 
and admitted the appeal, regarding the proceedings which plain- 
tiff had taken before the Deputy Collector and Collector as having 
been taken bond fide and considering that the plaintiff's failure 
to appeal against the Munsif s decree within the time allowed by 
law was in consequence of his having pursued the remedy pointed 
out by the Munsif as tho proper one. 

Defendants preferred this second appeal, and contended, inter 
alta i that the lower Appellate Court had erred in admitting the 
appeal, inasmuch as the facts relied on by plaintiff did not consti- 
tute “ sufficient cause ” within the meaning of section 5 of the 
Limitation Act. 

Bamachandta Eao Saheb , V G. Sethachariar , and R , Kuppu - 
sami Ayynr for appellants. 

Sivasami Ayyar for V, C. Dibikachanar for respondent. 

The case first came on for hearing before Benson and Boddam, 
JJ., who delivered the following judgments : — 

Benson, J : —The first ground of second appeal taken before 
us is that the Subordinate Judge ought not to have admitted the 
appeal to him under section 5 of tho Limitation Act. 

In 1893 the plaintiff was dismissed by the zamindar (first 
defendant) from his office of karnam in his zammdari. In 1894 he 
endeavoured to establish his right to the office before the Deputy 
Collector and the Collector, but he was referred by them to the 
Civil Courts Ho accordingly filed the piesent suit for a decla- 
ration and for recovery of tho office and of the emoluments of the 
office before the District Munsif, who dismissed the suit on 29th 
* January 1898 on the ground that section 3 of Madras Aot II 
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of 1894 ousted his jurisdiction The plaintiff applied for copy of Kighilappa 
judgment and decree on the same day, and copies were delivered Naic ^ ar 
to him on 18th February. Agreeably to Act II of 1894, on which RA p™ AM 
the District Munsif relied, the plaintiff moved the Deputy Collec- 
. tor on 5th March 1898 and his petition was rejected on 13th June. 

The plaintiff got copy of that order on 14th July and appealed to 
the Collector on 25th July. The Collector rejected the appeal on 
25th November. He obtained copy of the Collector’s order on 
7th December and the return of records on 28th December. These 
dates are not disputed. The plaintiff presented his appeal to the 
District Court on 4th January 1899. After stating the facts as 

I above the Subordinate Judge expressed his belief that the pro- 
ceedings taken by the plaintiff before the Deputy Collector and 
Collector were taken bond fide and that his failure to appeal against 

I the District Munsif s order within the time allowed by law was in 
consequence of his pursuing the remedy pointed out by the District 
Munsif as the proper remedy. The Subordinate Judge found 
that, under the circumstances, there was sufficient cause shown for 
admitting the appeal, and the first question for our decision is 
whether we ought in second appeal to set aside that finding and 
dismiss the plaintiff’s appeal to the Subordinate Judge. I do not 
think that we ought. It will be seen that the case is a somewhat 
peculiar one. The Eevenue Courts had referred the plaintiff to 
the Civil Courts and when plaintiff sued in the Civil Court the 
S District Munsif declined jurisdiction In this the District Munsif 

! was wrong, as pointed out by the Subordinate Judge. However, 
the plaintiff, acting on the ruling of the District Munsif, again 
applied to the Eevenue Courts and on the 25th November 1898 
the Collector referred the plaintiff again to the Civil Court The 
plaintiff obtained a copy of the Collector’s order on the 7th Decem- 
ber, and filed his appeal against the District Munsif s order in less 
than a month after that date notwithstanding the intervention of 
\ the Christmas holidays. 

i % This Court has always shown an inclination to construe section 
' 5 of the Limitation Act liberally. The High Court of Bombay 

) ( Sttaram f 'cn ajt v Nimba valad Hanshet(\ )) has no doubt held that 



a mistake of law is not a “ sufficient cause ” within the meaning of 
section 5, and Mahmood, J., concurred in that opinion in JBechi v. 


(1) I.L.E., 12„Bom., 320. 
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KlcmrA£P v AAmw&A 2TM1)> but tMs 0ourt ( followin g Euro °^nhr Boy 
Naigkar •gf ltnWJWO y l (2)) > lias expressly lield that under ceitain circumstances 
Bamahujam a mistake of law may be sufficient ytnd that the true rule is 
Pi&lai* wliet j ier un( j er th e special circumstances of each case the appellant 
acted under an honest thouglynistaken belief formed with due 
care and attention. Section Lf of the Limitation Act indicates 
that the Legislature intenjfed to show indulgence to a party 
acting bona fide under a/mistake." Krishna v. Chathappan( 3). 

It is, I thick, clear tha^up to the 25th November the plaintiff was 
pursuing the rcmed^6idicated to him by the District Munsif with 
diligence and Uff&^ndes. It is, however, contended that after the 
Collector's d^or of the 25th November, the plaintiff ought at onoe 
to have filed^fus appeal against the decree of the District Munsif, 
and that Mere was no need for him to get a copy of the Collector’s 
order or jAe return of the records from the Collector bofore doing 
80 a PP e ^ arL ^ ^ een appealing against the order of the 

CoVtfiwOT he would havo been entitled, as of strict right under 
section 12 of the Act, to deduct the time requisite for obtaining a 
yjfopy of that order. He was not, however, appealing against that 
/ order, and it was therefore not necessary for him to get a copy^ 
of that order, but considering the conflict between the various 
authorities and the real difficulty surrounding the question, it 
I seems to me that it was a natural and reasonable thing for the 

plaintiff to arm himself with these papers before seeking further 
legal advice and filing his appeal. It must be observed that there 
is a wide distinction between the law of limitation in respect of 
suits and in respect of appeals In the case of the former the rules 
are rigid and are laid down with exactness, nothing being left to the 
discretion of the Court. But in the case of appeals section 5 gives 
the Court a discretion to admit the appeal after the prescribed 
time if the appellant “ satisfies the Court that he had sufficient 
cause for not presenting the appeal ” within the prescribed period. 
u Sufficient cause " is evidently something more than “ legally 
sufficient ” or “ sufficient according to the rules laid down in 
the law of limitation"; for if any case fell within these rules It 
would be governed thereby, as in the case of suits, and there would 
bo no scope for the application of section 5. “ Sufficient cause" 
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seems to mean not only those circumstances (such as the Courts Kicuilappa 
being closed, or time being spent in obtaining copies, or the party ^ aickab 
being a minor or insane) whieh the law expressly recognizes as 
extending the time but also such circumstances as are not expressly 
Tecognizod but which may appear to the Court to be reasonable, 
looking to all the facts of the case. In the case already referred 
to ( Krishna v. Oknthappan{\)) the late Chief I ustiee and Muttusami 
Ayyar, J , construed the section in these words : — “ We think that 
section 5 gives the Courts a discretion which in respect of jurisdic- 
tion is to be exercised in the way in which judicial power and 
discretion ought to be exercised upon principles whieh are well 
understood ; the words ‘ sufficient cause 5 receiving a liberal con- 
struction so as to advance substantial justice when no negligence, 
nor inaction, nor want of bjnafdes is imputed to the appellant.” I 
do not think that in this case negligence or inaction or want of 
bona fides can fairly be imputed to the appellant, and substantial 
justice undoubtedly requires that the District Munsif s order should 
be reversed. Moreover, this matter oomes before us in second 
appeal and in my judgment, we ought not to set aside the decision 
of the Court below in a matter within its discretion, unless it has 
failed to exercise any discretion at all, or has exercised it in a 
manner that is clearly wrong. This was well laid down by 
Mahmood, J., in Bee In v. Ahsanullah IChan\ 2) and his judgment was 
concurred in by the Full Bench. Dealing with the very question 
now before us as to section 5 he said : — “ This, then, is the exact 
scope of the rule laid down by the learned Chief Justice in that case ; 
it does not repudiate the jurisdiction of the second Appellate 
Court to interfere, but points out that, when discretion has been 
actually exercised, it must not, upon light grounds and in the 
absence of strong reasons, be disturbed in appeal. In the principle 
thus expressed I fully concur, because, m matters of this kind, 
as indeed in matters of conclusions on the weight of evidence, 
the Appellate Court should always act cautiously and not disturb 
findings of the lower Court, unless it is absolutely satisfied that 
the conclusions at which the lower Court arrived weie erroneous.” 

It has been suggested that the Suboidmate Judge did not 
exorcise a real discretion or bring his mind to bear on the interval 
between the Collector’s order on the 25th November and the % 
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Kichilappa filing of the appeal on. the 4th J anuary, but I do not think that 
Vt this plea can be sustained. He refers to the plaintiff getting the 
Ri piLLA J i AM C0 PJ ^°-^ eo ^ or,s order on the 7th December and the return 
of the records on the 28th December ; and I do not think that, in 
the face of this, we have any ground for saying that he did not 
apply his mind to this interval as well as to the time before the 
25th November. In this case I wonld adopt the words nsed in 
another case under this same section 5 ( Parmti v. Ganpaii( 1)), and 
say that I cannot hold that the Subordinate Judge “ acted clfkrri- 
oiously or arbitrarily or not in accordance with the rules of 
reason or justice ; or/Chat he came to his decision without any 
proper legal material to support it, or that his discretion was 
not exercised within the limits to which an honest man, competent 
to the discharge nf his office, ought to confine himself, or that 
there was, in fact, no real judgment exercised in the matter.” 
The lower Appellate Court exercised its discretion so as to advance 
substantial] ustice and I certainly cannot say that (to adopt the 

J i Allahabad High Court already quoted) I am “ absolutely 
iiat the conclusions at which it arrived were erroneous.” 
herefore in this second appeal decline to interfere with 
dinate Judge’s discretion in having admitted the appeal, 
jards the second question, viz., in what Court does the 
suit lie, I am of opinion that the Subordinate Judge 
/ has taken the correct view. The suit is one under section 11 of 

^ Regulation XXV of 1802. That Regulation was in force until 

the notification of Government was issued in 1897, bringing Act II 
of 1894 into force. The present suit, which was filed in 1896, 
therefore, was not brought under Act II of 1894 or Act III of 
1895 ; and the District Munsif was wrong in supposing that his 
jurisdiction was ousted by Act II of 1894. 

I would therefore dismiss this second appeal with costs. 
Boddam, J. In this second appeal two questions were raised 
before us by the appellants— (!) Whether the appeal was rightly 
admitted, and (2) Whether the Subordinate Judge was right in 
holding that the District Munsif bad no jurisdiction to hear the 
suit. 

Upoa the second question we are agreed that the Subordinate 
Judge was right in holding that the District Munsif had no 


(2)1 L.R., 23 Bom , 613, 
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jurisdiction to hear the suit as the suit was for satisfaction for Kichilappa 
wrongful dismissal under Regulation XXY, section 11, and was Nai ^ kar 
not brought under Regulation XXIX, section 7, as in Jagannatha 
Filial v Subbaraija Pillai(l). So far, therefore, as this question is 
concerned, I agree that the appeal should be dismissed with costs. 

Upon the first question raised, I regret that I am unable to 
agree with my learned colleague. 

The question turns upon the interpretation to be put upon 
sections 4 and 5 of the Limitation Act (Act XV of 1877) and more 
particularly upon the meaning of the second clause of section 5. 

The material part of that clause is as follows : — “ Any appeal 
, . . . may be admitted after the period of limitation 

prescribed therefor when the appellant .... satisfies the 
Court that he had sufficient cause for not presenting the appeal 
.... within such period ” The period allowed for an 
appeal under the Limitation Act is 30 days. In this ease the 
appeal was presented on the 4th January 1899 from a decree 
dated tho 29th January 1898. The question before us is whether 
the lower Appellate Court was right— -or rather was justified 
in the circumstances — in admitting the appeal under section 5. 

The suit was to establish the appellant’s (the plaintiff ’s) right to 
the office of karnam from which he had been dismissed by the first 
respondent (first defendant) in 1893, the second respondent (second 
defendant) being appointed in his place. In 1894 the plaintiff 
brought his action before the Deputy Collector in the Revenue 
Court, and in April 1894 his suit was dismissed and he was 
referred to a Civil Court. He appealed to the Collector who 
dismissed his appeal and affirmed the decision of the Deputy 
Collector. In February 1896 he brought his action in the Court 
of the District Munsif and on the 29th January 1898 the District 
Munsif dismissed his suit, holding that the Revenue Court was 
the proper tribunal. The appeal now in question is from this 
decree of the District Munsif, 

The plaintiff (though it was entirely unnecessary to do so) 
applied at once for a copy of the District Munsif s judgment and 
decree, which he obtained on the 18th February, and on the 5th 
March he presented his petition to the Deputy Collector, which 
was rejected on the 13th Juno On tho 14th July he got a copy 
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Kichixappa of that Older and on the 25th July appealed to the Collector. 

Naickar rp^ e Q 0 p ec t or dismissed his appeal on the 25th November. He 
E am ami jam obtained a copy of the Collector’s order on the 7th December and 
PlLLAI ’ the lefcam of the records on the 28th December. On the 4th 
January 1899 he presented his appeal to the District Court from the 
decree of the District Munsif, dated the 29th January 1898. 

In his judgment in this appeal the Subordinate Judge says ; 
u It appears to me that the plaintiff lost his time in following the 
course pointed out by the District Munsif in his judgment and I 
believe the proceedings he was tahing before the Deputy Collector 
and the Collector were bond fide. Under the circumstances I find 
that sufficient cause was shown for admitting the appeal.” 

The question now to bo determined is whether we can, or 
should, in the circumstances, inteifere in second appeal, or 
whether the facts justify us in holding that the Subordinate 
Judge has exercised his judicial discretion and whether there 
were any sufficient legal materials to support his finding I quite 
agree that it is light and pioper that section 5 should he liberally 
interpreted (K? ishua v. ( 1 hathttppc(n( 1)). I also agree that the mere 
fact that the Court abo\o would have come to a different conclu- 
sion is no sufficient ground per se for interference. ( Parvati r. 
Ga?ipati( 2 ) ; and Fatima Berjam v. IIansi( 3) — hut this ease has 
been practically oveiruled, ( Bechi v. Ahsanullah Khan(A)). The 
duty of the second Appellate Court and the interpretation of sec- 
tion 5 of the Limitation Act has been laid down in the judgment 
of Mahmood, J., in the Full Bench case, BeeJu v Ahsanullah Khan(4)* 
This case overrules Fatima Be yam v. Hansi(3). The reference was 
by Edge, C.J. and Young, J , because of “their doubts as to the 
accuracy of the ruling of this Court in ” that case and Edge, C.J ., 
was a member of the Court in both cases. He says inBechiv, 
Ahsanullah Khan' 4), with leforenee to Fatima Bet jam v. IIa?isi(3 ): — 
“ I need only say that I am now, and have long been satisfied, that, 
on the facts of that case Mr. J ustice Oldfield and I ought to have 
given effect to the objection that the appeal, when it was admitted 
by the District Judge of Allahabad, was improperly admitted, no 
sufficient cause having been made out tor the delay ” In his 
judgment (with which all the other Judges agree) Mahmood, J., 
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| says:— “It seems to me ... - that it is the duty of the Kighilappa 

' second Appellate Court to see whether the duty .... east Nai ^ ar 

upon fho Judge of the lowor Appellate Court has been properly RA p A ^^ AM 
discharged by him, and to interfere, if by a wrong, improper 
and judicially unsound exercise of discretion under section 5 

I of the Act, he has admitted an appeal which was barred by 
i limitation. To hold otherwise would be to confer an amount 
of finality and conclusiveness upon the adjudications of District 
Judges in this respect that the law could never have intended ; 
for the logical result of such a view would be to paralyse the 
hands of this Court, even in a case where the lower Appellate 
Court, by a grossly improper and unsound exercise of discretion 
f- under section 5 of the Act had admitted, and heard, and 
determined an appeal which had for a century or more been 
barred by limitation. What would, under such cii cumstances, 
i become of the laws of limitation which have justly been 

I denominated as ‘ statutes of repose 9 ? I cannot but hold 

I that the imperative requirements of section 4 of the Limita- 
tion Act not only justify us, hut require us, as a Court of 
second appeal, to satisfy onrselves whether the Appellate 
Court has properly applied the provisions of section 5 of that 
enactment, and, if the discretion lias been wrongly exercised, to 
| undo its effects by interference in second appeal , . ” He 

then proceeds to deal with the principles enunciated and the decision 
of the Court in Fatima Began v. Ilansi(l) and says : — “ Accord- 
ing to my view of that case, I should have held that the District 
Judge had exercised an improper discretion in admitting the 
appeal after limitation, and I should by my decree have undone 
j the effects of such wrong admission of the appeal ” (Bechi v. 

Ahsanullah Khan(2 )). 

■ I have quoted this judgment at some length because it 

expresses my view of the duty of this Couifc and of the proper 
y mode of dealing with a case such as this. 

| Turning now to the facts again. Between the date of the 

decree appealed from (29th January 1898) and the petition to the 
i Deputy Collector (5th March) 35 days elapsed and, apart from 
* section 5, Limitation Act, the appeal was barred. The copies of 
the judgment and decree of the District Munsif were not necessary 
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before the petition to the Revenue Court could have been put in. 
noi were they of any avail when ]t was put in, so the whole of 
t hat time was wasted and was not “ lost ... in following 
the course pointed out by the District Munsif in his judgment ’ 
and the fact that the proceedings were bond Me does not affect 
the question. 

Again, if the whole time actually occupied in bond fide following 
the course pointed out by the District Munsif is deducted and the 
time up to 5th March is included in that phrase, it only applies 
to the periods between the 29th January and the 27th November 
(even if the period from the 13th June, when his petition was 
rejected by the Deputy Collector, to the 25th July, when he 
appoalel to the Collector— a period of 42 days — is to be included) ; 
still the period from the 27th November 1898 to the 4th January 
1891)— a period of 40 days — more than sufficient to bar the 
appeal—' was allowed to elapse and I venture to think that it can 
hardly be suggested that this was caused by following the course 
suggested by tho District Munsif All that was the natural 
consequence of being misled ended on the 25th November 1898. 
Tho copy of the order of the Collector was wholly unnecessary 
and quite useless on an appeal from the Munsif s judgment and 
I am strongly of opinion that though the Subordinate Judge 
mentions the fact and the date on which he obtained this copy, 
he did not apply his mind to the length of time that was allowed 
to pass after the appeal was dismissed by the Collector and this 
appeal was entered and the utter futility of waiting to obtain a 
copy of the Collector’s order before putting in the appeal ; and 
if he did, I am of opinion that he has not properly applied the 
provisions of section 5 To my mind this would be a judicially 
unsound exercise of discretion, as the discretion would have been 
exercised wrongly and improperly— for there was no proper legal 
material to support it — and therefore I think his decision is con- 
trary to law. I say, 1 think, he has not applied his mind to this 
period, because he does not refer to it The only reason he gives 
for admitting the appeal is that the appellant was misled and 
therefore took proceedings in the Revenue Courts bond fide . All 
P m -proceedings ended on the 25th November 1898, and he says 
nothing about tho period that elapsed subsequently. All that 
was done by the appellant after that date was unnecessary and 
£|uite foreign to the appeal and the Subordinate Judge does not 
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say anything which leads me to think that he intended to excuse Kichuappa 
it If he did intend to excuse it I think his decision is wrong and Nai v ckar 
should he reversed. To say that the appellant might have R p M T A ^ T j AM 
thought it advisable to procure a copy of the Collector’s order 
before entering his appeal and therefore the delay should be 
exoused would be in my view an unsound exercise of judicial 
discretion, for it has no proper legal material to support it. One 
would be equally j ustified in excusing any delay he might think 
advisable in order to enter his appeal on a “ lucky day 99 or for 
some other equally untenable reason. 

For these reasons I think this appeal should be allowed, the 
decree of the Suboriinate Judge reversed and the appeal to the 
lower Appellate Court dismissed with costs in this and in the 
lower Appellate Court. 

The ease having been referred to Sir Arnolb White, C.J., 
and Moore, J., under the provisions of section 575 of the Code 
of Civil Procedure, and having been duly heard, their Lordships 
delivered the following judgments : — 

Sir Arnolb White, C.J. — In this ease the Subordinate 
Judge admitted an appeal which was out of time. The question 
for consideration is whether this Court ought, on second appeal, 
to interfere with the finding of the Subordinate Judge that the 
appellant had shown 44 sufficient cause 99 within the meaning of 
these words as used in section 5 of the Limitation Act for not 
presenting his appeal within the prescribed period. The dates and 
facts are set out in the judgments of Mr. Justice Benson and 
Mr. Justice Boddam and are not in dispute. 

The Subordinate Judge held that the appellant was out of 
time with his appeal by reason of his following the course pointed 
out by the District Munsif and that his proceedings before the 
Deputy Collector and the Collector were bond fide . This being 
so he held that sufficient oauso had been shown for admitting the 
appeal In other words, he held that the fact that the appellant 
had made out a ea^e, which, if the question had been whether 
under section 1 1 he was entitled to have the time occupied by his 
proceedings before the Revenue Courts excluded in computing the 
period of limitation prescribed for his suit, would have entitled 
him to have the time thus occupied excluded from the compu- 
tation, was in itself 44 sufficient cause 99 within the meaning of ^ 
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period. Now section 14 of the Act applies in terras to suits and 
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not confer a discretion on the Coart, but gives a right to a party 


to have a certain period o± time excluded iiom the computation 
of the period of limitation if the requirements of the section arc 
satisfied. This being so, Mr Desikaehariar very properly did 
not contend that the appellant was entitled as of right to 30 dais 
(the prescribed period for appeals) for the presentation of Ins 
appeal from tho termination of his proceedings in the Revenue 
Couris. His contention was, first, that the appellant had, m fact 
and m law, shown sufficient cause for nob presenting his appeal 
within the prescribed period, and, secondly, that in any view, tho 
Subordinate Judge had exercised a judicial discretion in admitting 
the appeal and that this Couit ought not, on second appeal, to 
interfere with the exeicise of this discretion. 

Now, although section 14 does not in terms apply to appeals, 
it, no doubt, indicates that the Legislature intended to show 
indulgence to a party acting bond fide under a mistake, and the 
“ equity ” of the section may legitimately bo taken into consider- 
ation in determining whether the discretion conferred by section 5 

ought to he exercised in favour of an appellant whose appeal is out 
of time. 

Accepting, as I am piepared to do for the purpose of this 
judgment, the view of the Subordinate Judge, with regard to the 
appellant’s proceedings before tho Revenue Couits, I assume that 
the appellant showed sufficient cause for not presenting liis appeal 
within the prescribed period, that is, 30 days after 18th February 
1898 (the date when he obtained tho copy of the judgment of 
the District Munsif dismissing his suit). Strictly speaking, the 
fiist question is not whether the appellant has shown sufficient 
cause for not presenting his appeal within tho prescribed period 
but whether he has shown sufficient cause for not presenting his 
appeal before 4th January 1899. The discretion conferred by 
section 5 is a discietion-in the words used In Loid Esher in a 
similar case, ( Cusack v London end North-Western Railway 
Company^)) “ which the Oouit cannot exeicise loosely, but which 
should be exercised on a consideration of the circumstances of 
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eaeh case as it arises.” At the* same time I entirely agiea that Kichiihppa 
the words a sufficient cause ” should receive a liberal construction • Nai ^ ar 
<£ so as to advance substantial justice when no negligence, nor I^makujam 
inaction nor want of bona tides is imputable to the appellant 
(see Krishna v. Ghathappan{ 1)). 

If I had had to deal with this question in the first instance, 
my view would have been that the appellant had failed to show 
f ! sufficient cause J> for not presenting his appeal until 4th January 
1899, The appeal to the District Judge was not presented until 
89 days after 25th November 1898, the date of the dismissal 
of the appeal by the Collector. Tt seems to me it was entirely 
unnecessary for the appellant to wait until 28th December, the 
date when the records were returned by the Collector, before 
presenting his appeal to the Subordinate Judge, and I cannot 
adopt the view that he was entitled to wait till 7th December 
when he obtained a copy of the Collector’s order. No doubt if 
he had been appealing the law would have allowed him in com- 
puting Hie time within which his appeal must be presented to 
exclude the period requisite for obtaining a copy of the judgment 
upon which the decree appealed against was founded, but I fail to 
see how he can pray in aid a provision of law relating to the 
computation of the time for appeal, whieh involves no question of 
discretion hut which lays down a hard and fast rule, for the pur- 
pose of making out u sufficient cause ” for the indulgence for 
which he asked being granted to him I presume the object of 
excluding the time requisite for obtaining a copy of the judgment 
in computing the period of limitation when a decree is appealed 
against is to give a party an opportunity for deliberate considera- 
tion of the grounds upon which the decree pronounced against 
him is based before making up his mind as to whether ho will 
appeal. *In the present case the appellant had been supplied with 
a copy of the decree against which he appealed as far back as 
18th February 1898, and neitbor the Collector’s order nor the 
records in the case could tell him anything as regards the decree 
which he proposed to appeal against which he did not already 
know. The appellant does not attempt to offer any explanation 
of the delay of 39 days beyond that contained in paragraph 11 
of his petition to the Subordinate Judge. He there states u that 
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after the receipt of the said appellate order petitioner consulted 
and took advice as to the course that he should take and he was 
old to obtain return of the material records from the Rovenue 
Courts in which he has filed them.” 

Even assuming that the appellant was entitled to wait till he 
obtained a copy of the Collector’s order-7th December- there is 
no attempt beyond the vague statement in the petition to which 
I have referred to explain the delay from 7th December to !9th 
December when the Court closed for the Christmas recess, or to 
account for the fact that the appeal was not presented on the tk> 
of the re-opening of the Court. If what I have termed the 
equity of section 14 is applied to this case, I think the appellant 
was not entitled to the indulgence for which he asked, beoiuso he 
gave no reason and offered no explanation to account for Ids not 
having shown “ due diligence ” during the period which claused 
between 25th November 1898 and 4th January 1899, or at any 
rate between 7th December and 4th January. If the proposition 
aid down by this Court in Kmhna v. Ghathappan{l) is applied I 
think the appellant was not entitled t. the inline, Whi'o, 
he asked, because he failed to show that there had been “no 

2S Tto n ir ti0 T w i r rt ” during tHe ^ 

ened to For every day’s delay after 25th November or at 
any rate after 7th December, the onus lay on the app >Xt to 
justify or explain He has made no attempt to discharge this onus 
I am not called upon to say that a delay of a given number ,f 
days would not have disentitled the appellant to the indulgence 
for winch he asked and that a delay of a given number of "days 

That Wng I « h„ e deo Jed to 

There remains, however, a further question for consideration 

ught we m second appeal, to interfere with the finding of the 

Subordinate Judge ? So far as I can gather from reporied cal 

Ae puneiples applicable to the determination of tiffs question 

mve not been so fully considered by this Corrt na 7 1 ° 

Sieh Conrfis d • , y Court as by the other 

gh Courts See, for instance Becfn v. Ahmmllah Khan ( 21 

«nd Parmh r. to foot it would .W 
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oome to the conclusion, upon the evidenoe, tnac m wio 
stances of the case the appellant had shown “due diligence,” or 
in the words used by the Judges of this Court in Krishna v. 
Chathappan(l) that “ there had been no negligence nor inaction 
on his part,” I think his conclusion as an exercise of his discretion 
would have been judicially sound, and that, even if we did not 
agree with it, we ought not to interfere. It seems to me that the 
Judge did not consider all the facts which were material for him 
to exercise a judicial discretion, viz., the facts in connection with 
the period referred to, and that if he did consider these facts ho 
applied the wrong principle. The question he ought to have 
asked himself was-was the appellant diligent during this period ? 
The questiou which he appears to have asked himself was was 
the appellant misled by the Munsif and were his proceedings 
before the Revenue Courts bom fide ? 

I think this appeal ought to be allowed on the ground that 
the appellant’s appeal to the lower Appellate Court was time- 
barred. » 

Moore, J. — I concur. 

This appeal is allowed and the decree of the Additional Sub- 
ordinate Judge’s Court is set aside with costs in this Court and in 
the lower Appellate Court. 
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Before Sir Arnold White, Chief J nstice, and Mr. Justice 
Bhashyam Ayyangar. 

ORIENTAL GOVERNMENT SECURITY LIRE ASSURANCE 
COMPANY, LIMITED, (Dependants), Appellants, 


1901. 

September 
25, 26, 27, SO. 
October . 

1, 17. 


NAEASIMHA OHARI (Plaintiff), Respondent/* 

Insurance — Policy of Life Insurance — Warranty — Age of assured— Mis-statement of 
age — Onus of proof —Contract Act— Act IK of 1872, s. 05— Return of premium 
•paid on policy subsequently held void— Evidence Act— Act I <3/1872, s. 32 (5)— 
Statement as to age of a member of a family by another member since deceased— 
Admissibility. 

In August 1898, V signed a proposal form addressed to the defendant company 
for a policy of insnrance for a sum of money payable at his death. In it V gave 
the date of his birth as corresponding to 7th August 1840, and stated that he 
would be fifty-eight next birth-day and declared that the particulars given therein 
were correct. On or about the same date V also signed a 4 ‘ personal statement,” 
which, after answering numerous questions, concluded with the following decla- 
ration — “I .... do solemnly declare that according to the best of my 
knowledge and belief 1 am now in good health .... and that my age does 
not exceed fifty-eight years .... and that I have fully and faithfully 
answered all such questions as have been pnt to me in the form of proposal and 
by the medical referee relative to my habits, constitution and general state of 
health without concealment or reservation of any kind, .... and I 
hereby covenant and agree that this declaration shall be the basis of the contract 
between myself and the company, and if any untrue averment be contained 
herein or if any of the facts required to be set forth in the proposal and in the 
medical examination be not truly stated, all moneys which shall have been paid 
upon account of the assurance made in consequence hereof shall be forfeited and 
the assurance itself be absolutely null and void.” 

In September 1898, the defendant company issued a policy for the sum 
proposed for, which recited that Y had delivered a statement in writing declaring, 
inter alia> that his age on his next birth-day would not exceed fifty-eight years, 
and contained the proviso that the policy was issued upon the express condition 
that in ease any statement or allegation contained in that declaration should be 
untrue, or if the assurance thereby made should have been made through any 
misrepresentation or concealment, the policy should be void. 

In September 1899 V died, and plaintiff, his nephew, claimed from defendants 
the amount due under the policy. Defendants refused to pay on the ground, 
inter alia , that the policy had been obtained by fraudulent misrepresentations as 
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Lot it to be : 

Assurance Held, that the defendants were not liable on the policy. 

Company, Held, also, that the plaintiff was not entitled, under section 65 of the Contract 

Limited • ■ 

v *. Act, to a refund of premia paid on the policy during the lifetime of the assured, 
Karasimha In the “personal statement” referred to the assured had omitted to disclose 
Chari, t p e f ac t that two sisters had predeceased him. In reply to a question as to 
whether any brother or sister had died, and if so of what diseases and at what, 
ages, the assured had stated that a brother had died at the age of seventy. seven 
*■**'«*•- ye ars . it now appeared that two sisters had also died at n date previous to 
that of the statement : 

; • ‘ ' 

Held, that the policy was not rendered void by this omission. 

Per Sir Arnold White, C.J. Tho declaration contained in the “ personal 
statement” being ambiguous should be construed in favour of the assured, and 
amounted only to a warranty that the age of the assured was fifty-eight to the 
best of his knowledge and belief ; but this statement of ago by the as wed was, 
in fact, an untrue statement and untrue to his knowledge and belief. The 
statement was in the nature of a warranty and formed part of tho contract, and 
in consequence plaintiff was not entitled to recover on the policy. 

Per Bh ash yam Ayyangar, J. ' The assured had given a warranty which, in 
a case of insurance, operated as a condition precedent to the attaching of any 
risk under the policy, that every statement and allegation contained in ih© 
declaration was substantially and in fact true, and the question for the Court to 
consider was, not the materiality or otherwise of that statement, but its truth. 
The clause in the personal statement relating to the “knowledge and belief” 
o£ the assured did not qualify the warranty there given ; flier e was no teal 
ambiguity, and, in consequence, the warranty as to age was an absolute one and 
4, . . merely a warranty of his belief as to his age. 

Also : that a statement as to plaintiff’s age. made by his sister, was admissible 
in evidence after her decease, under section 82 (5) of tho Evidence Act, tho data 
— of birth being the commencement of a relationship by blood, and therefore 

relating to the existence of snch relationship within the meaning of the section. 
Bam Chandra Dutt v. Jogeswar Narain Deo, (I.L.R., 20 Calc., 758), followed. 

The defendant company’s prospectus contained a condition that evidence of 
age of on assured would be required to be furnished in every ca« 0 before a claim 
under a policy would be paid) and recommended assurers to provide widen™ nf 
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due under the policy or any part thereof. Defendants in their 
written statement admitted the policy of insurance, but alleged 
that it had been effected for speculative purposes by plaintiff who 
had no interest in the life of the assured, and that it amounted 
to a wagering contract and was void ; that it had been obtained 
by fraudulent misrepresentations as to the age of the assured, and 
as to his means and circumstances, and was not binding on the 
company; and that they were not liable under it. A further 
written statement was filed, alleging that statements in the personal 
statement of the assured to the effect that he had never suffered 
from any disease and had never had any medical attendant, were 
false : and contending that the policy was, by reason of such 
misrepresentations, not binding on the company, and that the 
company were not liable thereunder. The policy of insurance, 
which bore date 28th September 1898, after reciting the amount 
assured, premium, &c., and that the assured “had delivered 
. . . . a statement in writing, signod by himself, the said 

assured, and bearing date the 6th day of August 1898, thereby 
declaring that the age of the said assured on his next birth-day 
will not exceed fifty-eight years, and setting forth the past and 
present state of health, and other circumstances touching the 
habits and life of the said assured, which declaration and relative 
personal statement made to the medical referee of the company 
the said assured hath agreed shall he the basis of the oontract 
between him and the said company ; ” and that the premium had 
been paid ; witnessed, inter alia, that on the death of the assured, 
(the premiums having been duly paid), “ the said company shall 
be subject and liable to pay to the executors, administrators, or 
assigns of the said assured immediately after proof to the reasonable 

];• ■ is* • 
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Obwnial satisfaction of the directors of the death of the said assured shall 
Government been rece i ve d at the office of the said company ” the amount 

SR< TJR1TY „ , 

Life assured. The policy contained the two provisos following 
S Provided always, and these presents are upon thin express 
Limited, con ^ oxl? that m case any statement or allegation contained m the* 
Narasimha declaration hereinbefore mentioned he untrue, or if the assurance 
Ghaei * hereby made shall have been made through any misrepresentation, 
concealment, or untrue aver nent whatsoever, or in < uso the mid 
assured shall, within twelve calendar months aftei the date heieoL 
commit suicide, this policy shall bo void, and nil money h paid m 
respect thereof shall be forfeited to the company > but m ease of d« ath 
by such suicide, as aforesaid, if the policy shall have been assigned 
bond fide for a valuable consideration 1 sh ill, immediately alter tho 
date of such assignment, be valid to the extent of the ini on si of tho 
assignee thereunder ; but if the policy is unassigned, all moneys 
paid as premiums in respect there f shall be paid to those to whom 
the insurance money would, hut for such lapse, have been p iv able. 

Provided also that the assurance hereby made shilh at all tunes 
ancl under all circumstances, be subject to the regulations and con- 
ditions comprised in the company’s prospectus, dated 1st July ls9 
The company’s prospectus, referred to in the policy, contained 
the following (among other) information: — That all claims will 
be paid immediately after proof of death and title have been 
produced to the satisfaction of the Directors ” . “ That 

evidence of ago is required to he furnished m every case before 
the claim under a policy can be paid. Any of the following 
proofs will be accepted.” ... 4 ‘ In the event of none 

of the abovementioned recoids being procurable, the directors 
sometimes admit age on being furnished with an extract from the 
assured’s service register venfied by the superior officer, but fail- 
ing this the assured should submit a declaration by a relative or 
friend, in form given at page 43, ... signed before a 

justice of the peace or a Magistrate, and if the directors consider 
it to be quite satisfactory they will admit ago. The directors do 
not withhold the issue of a policy until age has been proved, but 
recommend assurers to produce evidence of age as soon as possible, 
as it is required on settlement of claim if not previously produced.” 

The proposal which was dated 6th August 1898, (filed as 
exhibit I), contained answers to nine questions. In it the assured 
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birth-day. The document ended with the following declaration 
signed by the assured: — “I, the undersigned, do hereby declare 
that tho whole particulars of the proposal written above are 
correct/' 

A " personal statement,” dated 6th \ugust 1898, (though, 
apparently, signed on 8th August 1898, and hied as exhibit I (a)), 
contained the following (among other; questions and answers : — 
“ Q. 9(a) Are your father and mother alive? If dead: — A. 
Father died, aged 82 years. Mother died, aged 76 years. Q . 
10(a) Have your brothers and sisters been healthy ? A Yes. 

10(6) How many are now living and at what ages ? A One sister 
at 88 } ears of age. Q 10(c) If any died, of what diseases and at 
what ages did they die ? A. Brother died at 70 years of age.” 

The document ended with the following declaration, signed 
and declared by the assured, before the medical referee : — 

I, the undersigned Chelrama Yenkatachariar, do solemnly declare * 

* This declaration tobeiead tha+ ’ accordin § to ^est of my know- 
over and also signed in the ledge and belief, I am now in oood 
presence of medical leteree heaM and haye had sm all-p 0 /and 

have not laboured under insanity, fits, zupture, gout or disease of the 
lungs or suffered from constitutional syphilis or other r rganic disease 
or infirmity whereby my constitution has been impaired and that my 
age does not exceed fifty-eight years, that I have passed fifty-eight 
}eais or thereabouts in India and that 1 have fully and faithfully 
answered all such questions as have been put to me m the form of 
proposal, and by Doctor j . . . . , medical referee, relative to 

my habits, constitution and general state 

t Name of medical officer to 0 £ Pealtfi ^ ithout concealment or reser- 
be given in fnll. 

vation of any kind .... And I 
hereby covenant and agree, that this declaration shall be the basis of 
the contract between myself and the company and if any untrue 
averment be contained herein or if any of the facts required to be set 
forth in the proposal and in the medical examination be not truly 
stated, all moneys which shall have been paid upon account of the 
assurance made in consequence hereof shall be forfeited and the 
assurance itself be absolutely null and void. 

The following issues were framed: — ■“ 1. Whether the policy 
was effected for the benefit of the plaintiff and his wife and 
children ? 2 Whether the alleged interest of the plaintiff is suffi- 

cient to support the action ? 3. Whether Yenkatachari was the 
undivided brother of the plaintiff's father ? 4. Whether the policy 
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was obtained by means of misrepresentation as to tbo ago, health, 

1 means or oircumstanees of the said Venkaiachari, as alleged in 
the written statement and in the [farther written statement],” 

The material portions of other documents and of tko evidence 
are set out in the judgments. 

The Court decreed in favour of the plaintiff. 

Defendants prefeirod this appeal. 

Hon’ble Mr. Earilky Norton and Mr. J. R, M. Ryan for 
appellants- — The policy is void, as tkcuo has been misrepresenta- 
tion as to the age, health and circumstances of tho assured, and 
there was no disclosure of tho fact that his two sisters had died 
when the personal statement was made. The date of birth is 
given as 25th Adi, Sarvari, corresponding to 7th August 1840, 
and the age as fifty-eight next birth-day, which corresponds with 
25th Adi of Sarvari. This specific statement raises tho presump- 
tion that the assured knew his ago and had means of proa in g it. 
The company has not admitted the age in this ease, and it is sub- 
mitted that the onus lies on plaintiff, befoie he can recover, to show 
that his statement was correct. That onus has imt Him dioUmtgbxL 
The policy lecites that the statement signed by the assured shall ' 
he the basis of the contract. That statement contains represent- 
ations that the father of the assured died at tho ago of eighty -two, 
his mother at the age of seventy -six, a sister at tho ago of eighty- 
eight, and a brother at tho age of seventy. It now transpires 
that two other sisters had died at the date when that statement was 
made though there is no disclosure of that fact That is a conceal- 
ment. He was bound to disclose f lets relating to all his brothers 
and sisters. If the fact of the death of the two sisters had been 
known the cause of their deaths might have been ascertained and 
the policy might never haae been granted. Tho declaration 
is limited to “knowledge and belief” only so far as tho first 
portion is concerned. Tho declaration as to age is absolute, as is 
shown by the use of tho words “ and that my age does not 
exceed fifty-eight years ” The last paragraph expressly declares 
that “this declaration shall he the basis of the contract.” So 
this statement contains tho terms, and theso aro converted 
into a warranty by tho policy. Being a warranty, it is contended 
that the concealment of the death of the two sisters is mate- 
rial, whether intentional or not. The declaration that all the 
questions have been “ faithfully answered” is * wamnty | 
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and not limited to knowledge and belief. There have been oriental 
mis-statements with regard to (1) age, (2) sisters, (3) medical 
attendant, and (4) health. The authorities show that in such him* 
circumstances defendants are justified in refusing to pay on the 'c'oMWNy,^ 
policy. The Oriental Government Security Life Assurance Company, Lisutkd, 
Limited, y. Sarat Chandra Chatterji(\) was a case against the ^arasimha 
same company, and the onus of proof of age was held to lie on the 0iusr ‘ 
plaintiff. The general principle, as stated in Newcastle Fire 
Insurance Co. v. Macmot ran and Co,(2), is that it is immaterial 
whether the representation was a material one or not; it must 
be exact. In Anderson v. FihgcrohKfi), there were two false 
answers, i e , as to relatives having died and as to previous insur- 
ance, and the policy was held to be void. ‘Where the representa- 
tions have been made the basis of the policj 7- , the latter is vitiated 
on the statements being proved to be false, whether they are 
material or not, and whether intentionally false or not, so long as 
they were made in the course of obtaining the policy. In In re 
Universal Non- Tariff Fire Insurance Co.( 4), Malins, V. 0, states 
that u the materiality signifies nothing ; it is a question of fact 77 ; 
and refers to Newcastle Fire Insurance Co, v Macmorran and Co, (2; 
already cited. In Thomson v. W'eems{ 5), a policy was held null 
and void where two questions had been answeied falsely and a 
declaration was made the basis of tho contract See per Lord 
Blackburn, who remarks at page 677, that it is unimportant 
whether the points are material or not, the parties had made them 
part of their contract and must be taken to have considered them 
material. Lord Watson also states that the tact that the declaration 
was made the basis of the contract made it a warranty. In London 
Assurance v. Mansel( G), the effect of concealment is dealt with by 
J essel, M. B., at page 369. The fact that the party proposing 
may have thought a matter immaterial does not affect his position* 

These cases show that it is material for the company to know 

the family history of tho proposer. In Cazenom v. Ihe British * f 

Hquiiable Assurance Company^ 7) and Carton v. The Bristol and 

Exeter Railway Co,( 8), the answer 1 complained of was true in a 4 

sense — for the assured said he had been attended by a doctor) n 4 


(1) I.L.K., 20 Bora., 99. 

(8) 4 ILL, Cas., 484 
(6) L.R., 9 App. Cas,, 671 at p 677 
, (7) 29 L 6., O.P., 160. 




(2) 3 Dow., 255. 

(4) L.R., 19 Eq ,485. ‘ * 

(6) L.R , 11 Oh. D., 363 at p. 369, 
(8) 6 O.B.; N.S., 639. 

ix -k ...... ....... - ‘ .IbEm 





(1) 3 LJ , Ex., 141,20 & M , 348 

(3) 38 L J., Oh., 132 , on appeal, »b«? , page 314 

(5) 4 De GJ. & S., 318 

(7) ‘ The Times,’ dated 26th January 1901 

(8) 32 L J , Q.B , 153 j 3 B & S , 917. 

(10) I.L.E., 7 Bom , 155. 
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Oriental but, in fact, he had been attended by three doctors. It was held 
^Security* 1 the personal statement contained an untruo statement and 
Life that the policy was avoided In Duckett v WdhamA 1 ). it was 
Company, unsuccessfully contended that the proviso “ if any untrue averment 
’ be contained herein” meant “untrue to the knowledge of the 
P erso:a making it ” ; and a similar decision was given in Macdonald 
v. The Law Union Fire and Life Insurance Company^). With 
regard to omissions, Malins, Y. 0., laid it down, in The British 
Equitable Insurance Company v The Great Western R nhcay Com - 
pany(3), that it is the duty of the proposer to communicate all 
facts to the company that will enable them to ascertain for 
themselves all about the proposer That principle was affirmed 
on appeal(3) In The British Equitable Insurance Company v. The 
Great Western Railway Company (3) a falsehood was told by impli- 
cation, the proposer having been refused by eight other offices, 
and accepted by one, md merely stating that he had been accepted 
by one. Wamwright v Bland (f) shows that even statements 
orally made in the course of obtaining a policy must be strictly 
accurate. In Traill v. Banng{ 5), concealment was successfully 
set up as between two insurance companies, one of which, when 
re-insuring part oE a risk with the other, undertook to retain the 
balance, but did not do so [They also referred to Weir York Life 
Insurance Company v, Phoebe Stella Gamble fy ) ; Hall v. British 
Natural Premium Life Association, Limited(7); Fowkcs, v. The 
Manchester and London life Assurance and Loan Association ( 8 ) ; 
Gopeeknst Gosain v. Gmgapersaud Go<tain(9) ; and dealt with tho 
evidence. They asked for an issue as to whether tho policy 
had been obtained by misrepresentation by suppression of tho fact 
of the death of the two sisters and the diseases of which thoy 
had died ; and referred to section 53 of the Code of Civil Pro- 
cedure, and Damodar Madhouji v. Purmanandas Jeeuandas(lO) and 
Narayan Ganesh v. Bar Ganesh(\.Y). An issue on tho point 
had been asked for towards the close of the trial. They contended 
that exhibit E, the confidential report by the doctor, had been 
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improperly admitted, the doctor himself being alive and not called Oriental 

as a witness.! Government 

J Security 

The A d vocate-Grenera 1 (Hon’ble Mr. J t E. P, Walln V for 4 Lifr 

. , m, . v ^ Assurance 

respondent. — i he now issue asked for ought not to be permitted Company, 

to be raised; Moung Hmoon 11 taw v. Mali Hpicah{ 1) The L ™ TFD * 

company are setting up a case inconsistent with the repoit of N ^ A 1 2 * * S ^ HA 

their medical referee, and should be held to be affected with the 

knowledge that was evidently possessed by that referee, who was 

their agent, Bawden v. London , Edinburgh , and Glasgow Assurance 

Oompan?/(2) and section It of the Evidence Act Connecticut 

Mutual Life Insurance Co of Hertford v Moore( 3) shows that 

a company is only entitled to reasonable answers and is not 

entitled to say that a physician was the proposer’s last medical 

attendant merely because his advice had been taken for some 

trifling ailment. [He referred to Wagsfajfc v. Sharpe(4) s Gazenove 

v. The British Equitable Assurance Company (5) and to the evidence.] 

Thomson v JVeem( 6) shows that the company can only avoid the 

policy by showing that the age was wrongly stated and not 

otherwise. The onus is on the company to plead and show the 

breach of warranty, as they did in the ease of The Oriental 

Government Security Life Assurance Company , Limited, v. Sarat 

Chandra Chatter pifi'). Here it is not pleaded. Regarding the 

age of the assured, the documents most in his favour show that the 

discrepancy, if there is one, is only from two to three years On 

the construction of documents, New York Life Insurance Company 

v. Phoebe Stella Gamble {8) shows that any ambiguity must be 

construed against the company. [He dealt with the evidence 

and contended that it had not been shown that plaintiff’s ag© 

had been mis-stated.] 

Mr J. £T. M. Ryan , in reply — Though sections 101 to 105 of 
the Evidence Act show that the burden of proof lies on those 
who wish to take advantage of the warranty ; there are exceptions, 
and in this case the prospectus shows that proof of age must be 
given before plaintiff can recover The burden of proving this 
is thrown on the plaintiff by a special term of the contract* 


(1) L.B., 11 LA., 109 afc p 120; I L B , 10 Calc , 777. 

(2) [1892] 2 Q.B., 534 (3) L.K , 6 App. Cas., 644 

(4) 7 L.J., Ex , 107. (5) 29 L.J., C.P., 160. 

(6) L.B., 9 App. Cas , 67 i at p. 877. (7) I.L.B , 20 Bom , 99 

(8) 27 Calc., 59S. 
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in the form of proposal and by the medical referee relative to his Oriental 
habits, constitution and general state of health without conceal- 
merit or reservation of any kind. It is a question whether this Lm 
declaration so far as it relates to the age of the assured amounts Company, 
to a warranty that all the statements made and referred to therein LxM * TErD > 
are true to tbe best of the knowledge and belief of the assuied, Nabasima 
or whether the words with reference to knowledge and belief only 
govern the earlier poition of the declaration, and the declaration 
in so far as it relates to the age of the assured would be construed 
as a warranty that the ago of the assured did not in fact exceed 
fifty-eight years Upon the principle which has been often laid 
down in cases of this class, (see, for instance, the judgment of Lord 
Watson in Thomson v. TFeems(l)) if the words are ambiguous 
they must be construed con trap} oferentes and in favour of the 
assured, I think the declaration should be construed as amounting 
to a warranty that the age of the assured was fifty-eight to the 
best of his knowledge and belief. 

With regard to this question of age it was contended on behalf 
of the defendants that the onus was on the plaintiff to show that 
his age was in fact fifty-eight, or, adopting the construction of the 
warranty which I am prepared to adopt, that it was fifty-eight to the 
best of his knowledge and belief On behalf of the plaintiff it was, 
contended that the onus v as on the defendants to show that the 
age of the assured was not fifty-eight, or not fifty -eight to the best 
of his knowledge and belief. Apart from the special condition 
coni ained in the prospectus I should have fell no doubt that the 
burden of proof was on the defendants. Apart from this condition 
the present case, so far as this question is concerned, seems indistin- 
guishable from the case of Thomson v. Weems{l) > (see the judgment 
of Lord Blackburn on page G84). The condition in the pros- 
pectus is to the effect that the directors require evidence of age 
on settlement of claim if such evidence has not been previously 
produced. In The Oriental Government Security Life Assurance 
Company , Limited , v Sarat Chandra Chatterji( 2) — a suit brought 
in 1895 on a life policy issued by the present defendants — the 
policy was in the same terms as that now in use by the defendants, 
and their policy contained a condition with reference to evidence 
of age substantially the same as that contained in the present ,j 


9 App. Cas„ 671 atpp 684, 687 • 
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Oriental prospectus The prospectus in use in 1895, however, contained 

GrOVERNMEJsT . . . ' 

Security a provision which does not appear in the present prospectus' — 
Assurance “ P olioies held by parties on their own lives are indisputable on 
Lim imp’ any £ lound whoever except fraud.” This was clearly a provi- 
v. ’ sion m favour of the assured In the Bombay case it was held 
Chari that the condition in the prospectus had the effect of imposing 
on the assured the obligation of giving proof of age before the 
company could be called upon to pay. With reference to the 
further terms in the prospectus— “ policies held by parties on their 
own lives are indisputable on any ground whatever except fraud ” 
— it was held that this did not relieve those claiming on the policy 
from the burden of giving proof of age, and that its effect was 
merely to relieve the assured from the legal effect which an 
innocent misrepresentation as to age would otheiwise have under 
the strict terms of the contract. If the view of the Bombay High 
Court that the burden lay on the plaintiff is right, it seems to me 
this would he so a fortiori in the present ease, since the present 
prospectus does not contain the provision with reference to policies 
being indisputable on any ground excepting fraud If it were 
necessary to decide the point in the present case, one might have 
to consider the legal effect of a general reference being made to 
the prospectus in the policy without evidence being forthcoming 
that tho prospectus had been read by the assured or brought 
to his knowledge in any way except by a reference to it in the 
policy itself. 



if 




fi 


For the purposes of my judgment, however, I am prepared 
to assume that it was for the defendants to show that the state- 
ment made by the assured with reference to his age was not 
true to tlie best of liis knowledge and belief. 

In bis proposal for assurance the assured stated the precise 
date of his birth, giving the name (Sarvari) of the year during 
the Hindu cycle of sixty years. The corresponding English date is 
August 7th, 1810. The proposal is signed on August 6th, the 
day before, according to bis statement, the anniversary of his 
birthday According to this statement the age of the assured at 
the time of his death would have been fifty-mne years and some 
seven weeks. 

No doubt the oral testimony adduced on behalf of the 
defendants with reference to the question of the age of the assured 
is vague and inconclusive. 
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On© A. Venkata Ohari (defendants’ sixth witness) a sapmda of 
the assured, stated at the trial that he (the witness) was seventy-one 
and that the assured was five or six years younger and would have 
been sixty-four or sixty -five at the time of his death 

One Venkatarama Nayadu, a Village Munsif (defendants’ 
seventh witness) who said he had known the assured since childhood, 
stated that he was over sixty when he died A relation, one 
M. Ranga Ohari, the Village Munsif of Mamandur, — the village 
in which the assured lived — (defendants’ seventeenth witness) 
who gave his own age as eighty-one, gave evidence to the same 
effect 

Sundara Ohariar (defendants’ nineteenth witness) another 
relative, stated he had known the assured since childhood, and that 
he (the witness) was his junior by a year This witness, who gave 
his own age as sixty-five, said that the assured was treated by the 
villagers on ceremonial occasions as the elder man of the two One 
Kuppiah Pillai (defendants’ tenth witness) said he was a Census 
enumerator in 1891 and stated that in that year, for the purpose of 
the Census, the assured told him he was fifty-f our Evidence of this 
sort would carry very little weight if it stood alone. It does not, 
however, stand alone but is supported by documentary evidence 
I will deal first with certain documents which were tendered m 
evidence by the defendants and were not admitted by the learned 
Judge A document relied upon by the defendants was the so- 
called original of the document exhibit G which was put in 
evidence by the plaintiff. Exhibit Gr purports to be a tine extract 
signed by the karnam of Mamandur from the drath and birth 
register of the village. In the entry relating to the assured under 
the heading “ remarks” appear the words “about sixty years 
old” Exhibit Gr was put in evidence in the cioss-examination 
of one of the defendants’ witnesses — Kuppiah Pillai, the villago 
conicopillai of Mamandur This witness had stated m chief that 
he had been a Census enumerator in 1891 and that the assured 
had given his age then as fifty-four In cross-examination he 
stated it was his duty to make a return of deaths — the document, 
exhibit Gr, was put to the witness and he admitted that it had 
been signed by him In re-exammation a document which was 
described as the original from which exhibit G was an extract wan 
put to the witness who admitted it was also signed by him The 
suggestion on behalf of the defence was that in the so-called 
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Oeiektai, original it would appear that the words “ abovo sixty years of age ” 
G gIcuEmr NT tad been written in the first instance and that an alteration had 
Lift- been subsequently made The objection was taken on behalf of 
A Comp~any, E the plaintiff that this document was inadmissible and the learned 
limited, j u ^g 0 exelmdcd it I think the document ought to have been 
Xarasimha a dmit ted in evidence It seems to me, however, that the evi- 
dence as to the circumstances in which the so-called original and 
the so-called extract were written are not sufficiently clear to 
justify us in attaching any weight to cither of these documents 
as supporting the ease of one side or the other. The defendants 
also sought to put in evidence a book kept at the hospital at 
Ar konam containing certain entries said to have been made in 
the year 1894. The book was produced by a hospital assistant 
who stated that the outlies were made by one Kumarasami 
Mudaliar and that this man was alive. The learned Judge held 
that these entries had not been proved and declined to admit them 
in evidence I think he was right 

I now come to the documentary evidence relied upon by the 
defendants as to which no question of admissibility has been 
raised Exhibit XXI is a deposition made by the assured beforo 
a Magistrate on May 5th, 1894. In the heading to the deposition 
he is described as fifty -seven years of age. Assuming — in favour 
of tbe assured — tbis to mean lie was in his fifty-seventh year or 
that his age next birthday would he fifty-seven, this would make 
him fifty-seven on August 7th, 1894 (the anniversary of his birthday 
according to the statement in the proposal) and sixty-one and 
not fifty-eight on August 7th, 1898. Exhibit II is a deposition 
by the assured ni a suit before the District Munsif of Sholinghnr, 
dated October 22nd, 1894. In the heading the age is given as 
fifty-eight Assuming this means in his fifty-eighth year, this 
would make him fifty-eight on the 7th August 1895 and sixty-one 
on August 7th, 1898. 

Exhibit III is another deposition before tbe same Munsif in 
another suit dated cth February 1896. The age is given as sixty. 
Assuming this means in his sixtieth year this would make him 
sixty on August 7th, 1 896, and sixty-two on August 7th, 1898 
Exhibit IV is a deposition before a Magistrate dated 18th December 

1895. His age is given as sixty. Assuming again tin's means 
in his sixtieth year, this would make him sixty on August 7th, 

1896, and sixty-two on August 7th, 1898. Thus, according tq |/ 
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two of the depositions he would havo been sixty-one and according 
to two of them he would have been sixty-two on August 7th, 1898. 
It is true that tho statements as to age form no part of the sworn 
statement of the witness. The statements form part of the 
heading to tho deposition which contains the description of the 
witness. The description consists of his father’s name, his caste, 
his calling, his ago and his residence. This is necessarily made 
out from information supplied by the witness. The learned Judgo 
in the Court of First Instance did not attach much importance 
to these statements. He observed “T Vo all know very well that 
when a witness comes into the witness box it really docs not 
matter what his age was. The age is grveu in a most perfunctory 
manner for no purpose whatever except for the purpose of 
identity ” This may be quite true, but the statement as to age 
is 'no more peifunetory than the statement as to residence or calling, 
but the presumption is that the statement is true to the best of 
the witness’s knowledge and belief. The statement is made at a 
time when the witness had nothing to gain by making a false state- 
ment. The evidence afforded by the statements connected with 
these depositions is to my mind sufficient to shift the onus which 
I have assumed rests upon the defendants and make it inc umb ent 
on the plaintiff to displace this evidence. I now turn to the 
evidence in support of the plaintiff’s case with reference to the 
question of age. I take the oral evidence first Srinivasa Chari 
(the plaintiS’s second witness) the son-in-law of the assured said 
nothing about the age in his examination-in-chief, hut in cross- 
examination he said that he knew the age of his father-in-law from 
what his father-in-law had told him. “ When he was confined to 
his bed ho said that he was sixty and that his relatives never 
lived beyond sixty. He died three days afterwards.” There is a 
curious inconsistency between this statement, if it was ever made, 
and the particulars given in the personal statement of the assured 
with regard to the age at death of his near relations. According 
to the personal statement his father died at the age ot eighty-two 
and his mother at the age of seventy-six and his brother at the age 
of seventy. He also stated in his personal statement that his sister, 
who was alive in 1897, was aged 88. The plaintiff also spoke 
to a, ceremony which takes place on the completion of the sixtieth 
year, and he said that this ceremony had not been performed 
t^e case of the assured. He said in cross-examination 
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Osifntal this ceremony was optional and m re-examination that it was 
Sscvritt nlore often performed than not. The plaintiff’s third witness 
Assume* (a Bralimau P urohit ) wlien asked as to age said it might be fifty-six, 
Co = fifty-seven or fifty-eight. In cross-examination he said he had 
v. ’ never been told and his statement as to age was a guess. This is 
NA CMARt HA aU fche oral testi mony and it is quite as unsatisfactory and 
inconclusive as that of the defendants’ witnesses. 

The documentary evidenoe on whicii the plaintiff relies consists 
of a series of written statements forwarded by the plaintiff to the 
defendants after the death'of the assured. These statements were 
with one exception, made out on printed forms which were supplied 
by the defendants at the request of the plaintiff. According to 
the plaintiff’s evidence they were filled up by a man of the 
name of Viraraghava Chari in the presence of the plaintiff. 
Yiraraghava Chari was the son-in-law of one DeHka Chari, 
Desika Chari, at the time the assurance was effected, being a 
sub-agent of the company. The first of the documents (exhibit 
VII (a)) purports to be a certificate of death. The form requires 
the age at the time of death to be stated and the age is given 
as 57. The certificate is signed by one Bangari Maistri, who 
describes himself in the certificate as a medical practitioner at 
Mamandur. This man was called as a witness tor the defence 
(defendants’ ninth witness) At the trial he described himself as 
a dhobie. Ho says he signed the certificate at the request of the 
Ay } ar who wrote it He said he signed the certificate on the pial 
of a house and then went before a Magistrate. The next document 
exhibit VII ( b ) is a certificate of burial or cremation The form 
requu-es the age to be stated and the age is given as fifty-nine 
years two months. This certificate purports to be signed by 
P. Venkatarama Nayadu, Village Munsif of Venkatapuram. This 
man was called as a witness for tho defence (def, ndants’ eighth 
witness). He says he signed the certificate because the plaintiff 
said he was the heir but that he did not know what its contents 
were The next document (exhibit V 11(c)) « a certificate of 
l entity, iho age is stated as about fifty-nine. It is signed by one 
0. Srinivasa Chari, a landholder of Mamandur village. He was 
called as a witness for the plaintiff but merely said that he made a 
statement after the assured died. The next document (exhibit 

VII(d)) is a certificate by employer. The age is stated as fifty. nine. 

I is signed by Kumarasami Reddiar, Village Munsif of Arungulam 
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village. He was called by defence (defendants’ twenty-third Oriental 
witness). He says he signed the certificate at the request of the 
plaintiff and Srinivasa Chari and the certificate was not read out. Ass ^ I B B ® NCB 
Of course these documents are valueless as evidence of age. The Company, 
persons who signed them had no special knowledge as to the age of Lim ™ d ' 
the deceased and the evidence shows that they signed the forms 
after they had been filled up and in ignorance of their contents. 

The documents, at the highest, even if the persons had certified 
to the statements as of their own knowledge could only have been 
corroborative of any oral testimony the persons who signed them 
might have given at the trial. The last document of the series 
(exhibit VII (<?)), however, stands upon a different footing. It 
purports to be a declaration with regard to the age of the deceased 
made, by his sister who was alive at the time but who died before 
the trial. It is not made on a printed form, as is the case with 
certificates above referred to, but follows a form of declaration by 
a relative or friend which is given in defendants’ prospectus. It 
is as follows 

Declaration of age of Chelrama Venkataebariar under Policy 
No. 38273. 

“ I, Ammalammal, do solemnly and sincerely declare that 
M. Chelrama Venkataebariar w r as born on or about the end of the 
month of Adi, Tamil year Saiwaii, which corresponds to, the month 
of August 1840. I remember the date of his birth, since he was a 
child three days old when my mother’s younger sister died of fever, 
having been bed-ridden for about three months, and I make this 
solemn declaration conscientiously believing the same to be true.” 

Now this statement would appear to be admissible in evidence 
under section 32 (5) of the Evidence Act as a declaration made by 
a deceased person, provided of course that the evidence establishes 
that the declaration was in fact made. In my opinion the evidence 
in the present case does not establish this. It appears from the 
declaration itself that the sister was a markswoman. The statement 

f 

was drawn up in English. The woman was ignorant of English 
and there is no evidence that the statement was interpreted to her. 

The certificate of the Magistrate, whatever it may he worth simply ( 
says “ declared.” The evidence shows the same procedure was 
adopted with reference to this statement as with regard to the 
certificates. They were first drawn up, then the necessary signature" 
were obtained, then they were “ declared ” before a Magistrate 
. The plaintiff sedd that exhibit J8Q8& ^|^as^ ; niarked in his T 
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before a Magistrate He also said that the deceased woman 
volunteered the statement herself. It is perfectly clear that she 
cannot have “ volunteered ” the whole statement since it refers 
to the English month of August 1840. In my Judgment the 
plaintiff’s evidence merely shows that the deceased sister put her 
mark to a statement which was “ declared ” before a Magistrate. 
It does not establish that the declaration upon which the plaintiff 
relies was, in anything more than form, a declaration made by the 
deceased woman. 

There is thus no evidence to displace the evidence of the 
defendants except the oral testimony of the two witnesses called on 
behalf of the plaintiff to which I have referred. In my judgment, 
therefore, assuming the onus to be on the defendants, the defend- 
ants ha\e discharged that onus. The inference which I draw 
from the evidence of the statements made in connection with the 
depositions is that the assured’s statement with reference to his age 
was in fact an untrue statement and that it was untrue to the 
knowledge and belief of the assured. 

With regard to the other alleged mis-statements upon which 
the defendants have relied in connection with the answers given 
by the assured in his personal statement, viz., the answers to 
questions 5 (a), 10 (6), 10 (c), 12 (a), 12 ( b ) and 14, it is enough for 
me to say that,'* in my opinion, upon the evidence, these alleged 
mis-statements are not of such a character as would entitle the 
defendants to say that the policy is avoided thereby. In the view 
which I take with regard to the misrepresentation a# to age it is 
not necessary for me to discuss the various authorities which were 
cited in connection with the alleged misrepresentation as to health 
and medical attendance and the alleged suppressio ven conveyed in 
answer to the questions— <£ How many brothers and sisters are now 
living P” “ If any died at what ages did they die ?” With regard 
to the question of the sisters I think the Judge was right in 
declining to frame an additional issue as to whether the policy was 
obtained by means of misrepresentation, by suppression of the fact 
of the death# of two sisters, their ages and the diseases they died of. 

In the case before us the assured made a statement which was 
untrue in fact and which was, as I am prepared to hold on the 
evidence, untrue to his knowledge and belief. The statement wai 
in the nature of a warranty and formed part of the basis of the 
contract. Tor this reason I think the suit ought to have been 
dismissed and I think this appeal ought to be allowed with costs. 
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The respondent must pay the costs of the appellants in the Court Oriental 
of First Instance. G $™vm™ T 

B hash yam Ayvangar, J. — I am also of the same opinion. , Liee 

r m Assurance 

Before considering the questions of law and of fact raised in this Company, 
appeal, it is of great importance to construe the contract of insur- Lim ^ ed > 
ance on which the suit is based, by carefully comparing the several 
stipulations which are relevant to the present ease with each other 
and with certain statements made in certain documents which are 
referred to in and incorporated with the policy. 

The first paragraph of the policy sots forth that the assured has 
agreed that exhibit I (<?), dated the 6th August 1898, — the latter 
portion of which is the declaration made by the assured before 
the medical referee of the defendant company after having been 
examined by him, and the former poition the statement delivered 
by the assured to the medical referee — shall be the basis of the 
contract between the assured and the company. 

In paragraph 3, tho operative part of the policy, it is expressly 
stipulated 44 that in ease any statement or allegation contained in 
the declaration hereinbefore mentioned be untrue or if the assur- 
ance hereby made shall have been made through any misrepresent- 
ation, concealment or untrue averment whatsoever . . . this 

policy shall he void and all moneys paid in icspeet thereof shall be 
forfeited to the company.” It is also stipulated that 44 the 
assurance hereby made shall at all times and under all circum- 
stances he subject to the regulations and conditions comprised m 
the company’s prospectus, dated 1st July 1896 ” (exhibit XVII). 

It will thus be seen that while the recital is that the whole of 
exhibit I (a) is made the basis of the contract, the operative part 
declares that if any statement or allegation contained in the latter 
part of exhibit I (a), i.e , the declaration before the medical referee, 
be untrue or if the assurance had been obtained through any 
misrepresentation, concealment or untiuo averment whatsoever, 
the policy shall be void. And the regulations and conditions 
comprised in the company’s prospectus are also made the basis of 
the contract in that the policy of assurance is subject to such 
regulations and conditions. 

In my opinion the assured has given a warranty, which, in cases 
of insurance, operates as a condition precedent to the attaching of any f 
risk under the policy, that every statement and allegation contained 
in the declaration (the latter part of exhibit I (a)) is substantially s lf t , f 
§nd in fact true ; and according to authorities now well esl#bM^^h * f j |g 1 1 J 
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the question for the consideration of the Court is, not the materi- 
ality or otherwise of such statement or allegation, hut its truth. 

The additional stipulation that if the assurance had been 
obtained through any concealment or through any misrepresenta- 
tion or untrue averment whatsoever, the policy shall be void, must 
be taken to refer to the personal statement (tho former portion of 
exhibit I (a)), to the additional answers, if any, mado to the 
medical referee, and to the answers to tho questions in the proposal, 
exhibit I, also dated the 6th August, at the foot of which the 
proposer certified that his answers were correct. In my opinion, 
this additional stipulation cannot operate as a warranty and unle ss 
the misrepresentation, concealment or untrue averment to which it 
refers be material, in the sense that it is likely to have influenced 
the insurers in determining whether to accept the risk at all and, 
if so, at what premium, the authorities are equally clear that it 
will not affect the validity of the contract and discharge the 
oompany from performing its pait of the contract. 

The only portion of the company’s prospectus (exhibit XVII) 
which is relevant to the present case is that relating to the proof 
of age, which provides that tho company does not “ withhold the 
issue of the policy until age has been proved but recommends 
assured to produce evidence of age as soon as possible as it is 
required on settlement of claim if not previously produced ” 

For the purpose of ascertaining the extent of the warranty 
given by the assured, reference has to be made to the declaration 
contained in exhibit I (a). It is clear that in regard to the health 
of the assured the warranty is only that “to the best of tho 
assured’s knowledge and belief, he was at the time in good health, 
had had the small-pox, did not labour under insanity, etc.” Tho 
warranty then extends to the age of the assured and his residence 
m India. It is contended on behalf of the respondent that this 
warranty is not an absolute warranty, but as m the case of the 
assured’s health, only a warranty that ‘ to the best of the know- 
ledge and belief of the assured his age did not exceed fifty-eight 
years and that he passed fifty-eight years or thereabout in India.’ 
The assured then gives a warranty that he has fully and faithfully 
answered, without concealment or reservation of any kmd, all such 
questions as have been put to him in exhibit I-the proposal 
form— and also such as have been put by the medical referee in 
the personal statement (first part of exhibit I (a)) relative to ‘ his 
habits, constitution and general state of health.’ It should be 
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noted here that the warranty last referred to does not extend to 
all questions in the pioposal form and in the personal statement, 
but only to such as relate to the habits, constitution and general 
state of health of the assured. 

I am unable to accede to the contention that the warranty as 
to age is not an absolute warranty It is undoubted that in 
construing contracts of insurance which are prepared by the 
insurers the language must be taken more strongly against them 
and that, if by reason of any ambiguity in it it is susceptible of 
two meanings, that which is more favourable to the assured should 
be adopted. But there should be a real and not apparent 
ambiguity. In deciding whether the language of the policy is 
ambiguous or not, we should not be influenced by considerations of 
the position in life of the individual assured, his literary capacity 
or his mother-tongue. The warranty as to age is no doulrt 
contained in an involved sentence and on superficial reading one 
may receive the impression that the phrase ‘ according to the best 
of my knowledge and belief ’ occurring in the first clause also 
qualifies the second clause relating to age. But a careful and close 
perusal of the whole sentence clearly shows that the above phrase 
does not qualify the second clause, it having advisedly been inserted 
after and not before the word c that ? occurring in the first clause. 
The introduction of the word c faithfully ’ in the third clause would 
be quite unnecessary if the said phrase governed the second clause 
and consequently the third also But it has been advisedly inserted 
in the third clause as it was not qualified by the said phrase. 
There being therefore no real ambiguity the policy must be 
construed as a warranty of the assured’s age in truth and fact and 
not simply as a warranty of his belief as to his age. Considering 
the importance of the age of the assured in a contract of life 
insurance it is only reasonable that the warranty as to age should 
be absolute — -at any rate in the sense that it does not exceed a 
certain figure, and not simply as to the belief of the assured, a 
belief which in the majority of cases the company cannot be in a 
position to disprove, though in reality such belief may not be bond 
j fide or may even be dishonest. , 

If the warranty was only as to the belief of the assured as to 
his age, the onus will no doubt be upon the company to prove a 
breach of warranty by establishing that the assured could noKhetye 
believed that his age did not exceed fifty-eight years* And even 
if the warranty be an absolute one, as KtoMitlb be in this case, the 
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onus will probably be on the company, as in other eases of broach 
of warranty as to the assured’s habits, health, medical attendance, 
etc. (; pet * Lord Blaekbnrn, J., in Thomson v. Weems(l)) 9 to disprove 
the correctness of the ago as given by the assured. But as held by 
Farran, J , in The Oriental Government Security L rfe 


Company > Limited v. Sa rat Chandra Chatter] >(2), the effect of 


incorporating into the policy the prospectus of the company 
(exhibit XVII) is, I think, to throw upon the assured or his 
representatives the onus of proving the correctness of the age as 
warranted by the assured. By reason of such incorporation the 
policy has to be construed as containing a stipulation that the 
policy is issued subject to the assured proving the correctness of 
his age as early as he may find it convenient during his life 
time, or in default thereof his legal representative proving the 
same on the settlement of his claim under the policy. If the 
assured, subsequent to the issue of the policy, produces before the 
company any proof of his age and the company, being satisfied 
with the proof, admits in writing the correctness of the ago, the 
legal representative of the assured need not prove the same in an 
action upon the policy against the company. Under section 58 
of the Indian Evidence Act such an admission will dispense with 
proof of the fact admitted. With all deference to Farran, J., I 
am unable to concur in the view taken by him in the above ease 
that the effect of such admission will only be 4£ that the onus of 
disputing (disproving) the age will be thrown on the company ” 
(page 102). Nor am I able to agree in the view taken by that 
learned Judge that, notwithstanding the saving clause (contained 
in the prospectus which was incorporated in the policy on which 
the said case was based) to the effect that policies held by parties 
on their own life are indisputable on any ground whatsoever except 
fraud — ac lause which has been deleted from a later prospectus 
of the same company, which is the one incorporated into the 
policy on which the present suit is brought — a person claiming 
under such policy is not relieved from the burden of giving proof 
of the age of the assured, but that the legal effect of such saving 
clause would only be to relieve the assured from the consequences 
of an innocent misrepresentation as to his age which would other- 
wise ensue under the strict terms of the contract. If age had been 
admitted in writing by the company after being satisfied with the 


(1) L.E., 9 App. Cas., 671 at p. 684. (2) I.L.E., 20 Bom., 99 at p. 102, 
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proof furnished by the assured, not only would the person claiming 
under tho policy be relieved irom the necessity of proving tho age 
in an action brought on the policy, but the company also would be 
precluded from producing, as of right, evidence to disprove the age 
as admitted. If, however, the Court is satisfied that the admission 
has been obtained by fraud or that there is other good and suffi- 
cient cause, it will bo in its discretion, under tho proviso to section 
58 of the Evidence Act, to require the fact to be proved otherwise 
than by such admission. As regards the saving clause in tho 
prospectus, it will have the same effect as though it wore a proviso 
contained in the policy itself and preclude the company from 
disputing its liability under the policy on any ground whatsoever 
except fraud, the onus of establishing which will of course be on 
the company and I do not see how, in the face of such proviso, 
it can call upon the person suing upon the policy to prove in the 
first instance that the age was correctly stated or at least that it 
was innocently and honestly mis-stated or misrepresented by the 
assured. This question however does not arise in the present case, 
inasmuch as the said clause does not find a place in the prospectus 
with reference to which the policy in question has been issued 
As regards the effect to be given to the prospectus as a part of 
the contract of insurance, I think it will have the same effect as 
if it had been reproduced in the policy itself and it is quite 
unnecessary to prove that the prospectus had been read by the 
assured or that it was specially brought to his notice by the 
company apart from the reference made to it in the policy itself. 
A policy of insurance being a contract entered into between the 
insurers and the assured, and the terms of such contract resting 
entirely upon the contract itself and not in the main or even in 
part upon the common law or upon the Statute, the assured, who 
makes the proposal, enters into the contract and signs tho policy, 
has in the very nature of things notice that the policy contains all 
the terms and conditions of the contract. In the leading case on 
the subject, Watkins v the test laid down by Stephen, J., 

in delivering the judgment of the Court is “ can it be said that the 
nature of the transaction was such that the plaintiff might suppose, 
not unreasonably, that the documents (handed to him) contained 
no terms at all, but was a mere acknowledgment of an agreement 
not intended to be varied by special terms ? 
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(1) L.R., 10 Q.B.D., 178 at pp. 188, 189, 190, 
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Applying this principle to the case before him— which was the 
acceptance of a carriage for sale on commission — it was held that 
the terms of such a contract not being established by the common 
law in the absence of any special agreement of the parties, they 
mnst from the nature of the case, be as special as those of a 
contract of lease or a bill of lading and that such consideration alone 
was sufficient to establish the conclusion that the receipt and the 
conditions to which it referred constituted the contract between 
the parties and that “ the learned common sergeant misdirected 
the jury when he told them that the question was whether the 
defendant had given reasonable notice to the plaintiff of the 
conditions.’’ The result of the authorities which were all reviewed 
in that ease is stated as follows : — (at page 188 ) “ A great number 
of contracts are in the present state of society made by the 
delivery, by one of the contracting parties to the other, of a 
document in a common form stating the terms by which the 
person delivering it will enter into the proposed contract Such a 
form constitutes the offer of the party who tenders it. If the 
form is accepted without objection by the person to whom it is 
tendered, this person is as a general rule bound by its contents and 
his act amounts to an acceptance of the offer made to him whether 
he reads the document or otherwise informs himself of its contents 
or not.” To this general rule four exceptions are specified which 
it is unnecessary to refer to here as none of them axe in any way 
applicable to the present ease The decision of the House of 
Lords in Rtchaulson, Spence fy Co, and “hold Gough ” Steamship 
Company v Rowntree(l) in which the question was as to the effect 
of a ticket containing various conditions received from a carrier by 
sea, by a passenger who did not read it, which ticket when issued 
was folded up so that no writing was visible unless the passenger 
opened it, in no way departed from the principles laid down in the 
leading case above referred to 

The onus of proving 'the correctness of the age given by the 
assured being, as aho\e stated, on the plaintiff who claims under 
the policy, has he discharged it ? In my opinion he has entirely 
failed, and a stipulation which has the effect of throwing the onus 
on the assured or his legal representative is perfectly reasonable in 
a country where it is only very recently that a system of registration 
of births under the sanction of law has been established. 
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The oral evidence of the witnesses examined "by the plaintiff Ohirntal 
as to the age of the assured is altogether valueless. Even security 
assuming such evidence to be legally admissible, it is mostly 
opinion evidence, more or less conjectural. In a case m which the 
difference between the contending parties as to the age of a 
deceased person is not more than three or four years, such evidence, 
even if it he the evidence of an expert medical witness, can hardly 
carry sufficient weight to be relied upon in deciding the question. 

The evidence of the only witness on behalf of the plaintiff who 
speaks to a conversation which his father-in-law the deceased had 
with him shortly before his death, as to his own age and the ages 
of other deceased members of tbe family, is, so far as it goeB, 
against the plaintiff The statement of the deceased himself as to 
Ins age contained in the proposal form (exhibit I) and in the 
declaration exhibit I ( a ) is legally admissible in favour of the 
plaintiff under section 32, clause (5) and section 21, clauses (1) and 
(3) of the Evidence Act But it can carry but little weight when 
it is opposed to prior statements made by the assured himself in 
respect of his age, in exhibits XXI, II, IV and III Even 
according to his own statement in the proposal form the assured 
was bordering upon sixty and, if it be true, as was sought to be 
elicited from Mr Corlett (the joint secretary of the local agent of 
the company) who was examined as a witness on behalf of the 
defendant, that according to the practice of the company no life at 
all is accepted for insurance beyond the age of sixty, the assured 
would have had a strong motive to understate his age below sixty 
though he was really sixty-two or sixty-three years of age at the 
time of the proposal. In my opinion the learned Judge ought not 
to have disallowed such evidence on the ground that it would bo 
inadmissibl e“ unless it be shown that the assured was informed of 
it. 3 ” Even if such evidence may not directly establish that the 
as»ured had knowledge of such practice, such knowledge may be 
reasonably inferred from the evidence which was excluded, coupled 
with other evidence in the case. It is clearly established that the 
assured was in communication with the sub-agent of the company in 
the matter of effecting the insurance and that he was assisted by 
the sub-agent’s son-in-law who filled up the proposal form and who 
shortly thereafter became a sub-agent himself If according to 
the practice of the company a life is not insured after the age of 
sixty, the agents and sub-agents of the company would know of 
such practice and it may reasonably be inferred that the assured 
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would have learnt of the same from the sub-agent just as he learnt 
that, after the payments of premia for some time, he could raise a 
loan from the company itself on the security of the policy to 
enable him to continue the payment of premia. Whether such 
inference can be safely drawn or not will in no small degree 
depend upon the nature of the evidence which might have been 
given by Mr Corlett if the same had not been excluded. If such 
be not the practice of the company or if at any rate the assured 
had no knowledge that such was the practice of the company the 
only motive which the assured could have had in understating his 
age would be to insure his life at a lower premium than ho would 
have had to pay if his age had been truly stated But consider- 
ing that even according to the defendant the assured did not 
understate his age by more than three or four years, I do not 
know if the difference in the premium would be considerable ; 
and if the difference be small I should not be disposed to accept 
the theory that he understated his age by three or four years 
simply for securing the advantage of a slightly reduced rate of 
premium at the risk of foifeiting the policy but for his own prior 
abatement as to his age made on four different occasions when he 
appeared as a witness in certain eases. He could possibly have 
had no motive in overstating his age on any one of those oeeasions 
and the statements made as to his age on those different occasions 
substantially tally. The fact that those statements as to age were 
made by him not on oath is perfectly immaterial in determining, 
for the purposes of the present suit, the weight to bo attached 
thereto as against the later statement as to his age made in the 
proposal form (exhibit I). 

The next document exhibited on behalf of the plaintiff which 
requires to be noticed is exhibit E, the confidential medical report 
sent to the company by Dr. Gfiffard after he examined the assured. 

Assmning that there was no false personation and that the 
person examined by the medical referee was the assured himself, 
it is difficult to see on what principle Ms report to the company 
could be admitted in evidence without examining Dr. Giifard 
himself as a witness. If he were examined as a witness he could 
no doubt refresh his memory by referring to his report. The 
medical report is a record of certain facts observed by the referee 
and of the opinions formed by him, as an expert, as to the health, 
age, etc., of the assured. Such of those facts and opinions as may 
be relevant to the enquiry in the present suit cannot be proved by 
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the production of the report , hut only by the evidence of Dr. Giffard Oris* tal 

(section 60 of the Evidence Act). It is impossible to accede to the sictramt 

contention that the statement made by the medical referee in his a ^“ a f nce 

report to the company should be treated as statements made by the Company, 

, n i * *11 . , Limixed, 

company’s agent and therefore admissible against the company as v , 

admissions under sections 18 and 21 of the Evidence Act, and in 
my opinion, it will make no difference whether the medical referee 
is specially employed in individual cases or is the standing medical 
referee of the company. A medical man is selected and employed 
by the company to examine the applicants for insurance and report 
confidentially the conclusions to which he may come, as an expert, 
as to the various questions referred to him for observation and 
opinion as to the health of the applicants. The very nature of the 
employment and the purpose for which the medical referee is 
employed preclude the notion that the record of the observations 
made and of the opinions formed by him ought to be treated as 
admissions made by the insurance company. One of the questions 
referred to Dr. Giffard is “ Does he (the applicant) look older or 
younger than the avowed age (58 years)?” This question is 
answered “no.” Is this to be treated as an admission by the 
company that the age given by the assured was correct ? It is 
simply the opinion of an expert on the question and if the plain- 
tiff wants to roly upon it he can only do so by examining the doctor 
as a witness as to the opinion formed by him and the grounds on 
which that opinion was formed (section 60 of the Evidence Act). 

As stated already even expert opinion in the matter of age cannot 
be safely accepted and acted upon when the difference between the 
contending parties as to the age is only about three years. 

The next piece of evidence on behalf of the plaintiff, which is 
strongly relied upon and on which the judgment of the learned 
Judge is chiefly based is exhibit VII (e), dated 29th October 1899, 
purporting to he a declaration made by the sistei of the assured 
that “he was born on or about the end of the month of Adi, Tamil 
year Sarvari, corresponding to August 1840.” The evidonce that 
it is a statement made by the sister since deceased is very meagre. 

It is in the English language and she affixes her mark to it in the 
presence of the Magistrate. A statement as to the ago of a 
member of a family, made by his sister is no doubt admissible after 
her death under section 32, clause (^5) of the Evidence Act, illustra- 
tion (e) and Bam Ohandra Butt v. Jogeswar Narcun Beo( 1). The 

______ 

(1) I.L&, 80 Ode., 768. ' , J, 


,kiAtU 


■ • 


210 


THE INDIAN LAW EEPOETS. 


[tOL. XXV. 




I; 

ili 11 I 

111 > 


123 1 1 

m § 

-II I ! 

■illKtr I* l 



m 


Orilntat, principle of the decision in my opinion is that the time of one’s 
G Sec^rity NT khtbi relates to the commencement of one’s relationship by blood 
LllE and a statement, therefore, of one’s age made by a deceased person 

Assubanci # . r 

Company, having special means of knowledge relates to the existence of such 

Limited, re ] a y 0Ils yp w ithin the meaning of section 32, clause (5). Even 

N Ch^ iiu H<V assum ^ n ^ that statement can bo regarded as one made by the 

sister, it can hardly carry any weight though technically it may be 

admissible m evidence. It is true it was not made after the ques- 

♦ tion in dispute was raised, but it was made at the instance of the 

plaintiff by his paternal aunt for the express purpose of furnishing 

the company with proof that the age as given by the assured was 

correct, thereby securing to her nephew, the plaintiff, the payment 

of the amount. There is also internal evidence in the statement 

casting great suspicion on the declaration She states that she 

remembers the date of her brother’s birth since he was a child three 

days old when her mother’s younger sister died. Her mother’s 

sister must have been married into a different family and it is 

strange that she fixes the almost exact time of her younger brother’s 

birth by associating it with her aunt’s death without at all disclosing 

how she remembers that her aunt died in the year Sarvari, at the 

end of the month of Adi. Another eiieumstance which easts grave 

suspicion is the non-production of the assured’s horoscope If, as 

the assured stated in the proposal form, ho knew the exact date of 

his birth, it is improbable that he would have had no horoscope. 

The so-called solemn declarations made by certain other persons 
also, at the same time as the sister’s, as to the age of the assured 
and which also have been marked as exhibits in the case are of no 
value whatever and arc clearly inadmissible in evidence as the 
declarants are alive and some of them in fact have been examined 
as witnesses in the ease. They can only be used in cross-examina- 
tion (under section 145 of the Evidence Act) for the purpose of 
contradicting the witness, but they cannot be used to corroborate 
the testimony of the witness as the statements were not made before 
any authority legally competent to investigate the fact declared 
(see section 156 of the Evidence Act). 

Turning now to the evidence adduced on behalf of the defend- 
ants as to the age of the assured, I have already adverted to 
exhibits XXI, II, IY and III There is no reason whatever to dis- 
trust the statements therein made by the assured as to his age and 
according to those statements he understated his age, to the com- 
pany by about 3 years. The oral evidence adduced on behalf of 
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the defendants, except that of one witness, is not entitled to any Oriental 
weight. But I attach some weight to the evidence of Sundara- 
cliarL He is the assured's first cousin and he swears that his age A J^ NU 
is 65 and that the assured was his senior in age by one year He Company, 
deposes that the deceased was treated and respected as his senior u ' 

in age, and that on occasions of ceremonies the villagers “ treated Fa c r h a ™' 
me as the younger." If the witness was 65 when he was examined 
as a witness in this case in November 1900, he must have been 
about 62 years of age m August 1898 and the assured therefore, 
according to the evidence of this witness, must have been about ®8 
at that time. i ^ 

For the foregoing reasons I am clearly of opinion that the, ^ y ^ 
plaintiff lias not proved that the age given by the assured was 
correct, but that on the contrary the defendant has established 
by reliable evidence that the assured understated his ago by about " v 

3 or 4 years Even if the warranty as to age were not an absolute 
one, but only a warranty as to the assured's belief of his age, I 
agree that there has been a breach of even this qualified warranty, 

I shall now briefly advert to two other contentions raised on 
behalf of the appellant. It was strenuously argued that the policy 
was rendered void by reason of tbe assured not having alluded in 
the peisonal statement to the fact of two of his sisters having 
predeceased him. No allusion whatever was made to this either 
in the original or in the supplemental written statement During 
the trial of the suit the plaintiff as his first witness stated in his 
examination-in-chief that the assured had three sisters. Several 
days after the plaintiff gave his evidence and closed his case, the 
defendants' counsel, aPer he had examined 16 witnesses for the 
defence, applied to the learned Judge to raise an additional issue as 
to “ whether the policy was obtained by means of misrepresentation 
by the suppression of the facts of the deaths of two sisters, their 
ages and the diseases they died of." The learned Judge declined 
to frame this additional issue. The learned counsel for the appel- 
i lant urges that the additional issue applied for ought to have been 
framed and that he should now be allowed to raise the same as it 
only raises a pure question of law. The argument that the issue 
| applied for is a pure question of law is, in my opinion, based upon 
I a misapprehension. It essentially raises an issue of fact or at any 
I rate a mixed issue of law and fact. The matter stands thus ; th|f 
j tenth question in the personal statement has reference, to this. 

1 The part ( a ) of the question is “hiire your brothers and sistetfe" 
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been healthy P ” Answer “ yes ” ; the second part ( b ) “ How many 
are now living and at what ages P ” Answer <c one sister at 88 
years of age” ; the third part (c) “if any died, of what diseases and 
at what ages did they die ? ” Answer “ Brother died at 77 years 
of age.” Tho plaintiff at the very outset of his examination-in-chief 
stated that the assured had three sisters, two of whom, therefore, 
must have been dead at the date of the personal statement. It is 
contended that the non-disclosure of the death of those two sisters 
in the answer to the tenth question is a breach of the warranty 
contained in the third clause of the declaration exhibit I (a). I am 
clearly of opinion that the answers to this question, which does not 
relate to the assured’s ‘ habits, constitution and general state of 
health are not within the purview of the third clause. The learned 
counsel says that as the question concerns the health of the assured^ 
sisters, their longevity and the diseases they died of, it relates tq 
the constitution and general state of health of the assured himself. 
This is placing a strained and lather fanciful interpretation upon 
the expression, c ‘ the constitution and general state of health 99 of 
the assured. Even if the clause had been differently worded so 
as to admit of the above interpretation, I should not, having regard 
to the use of the word e faithfully 5 in the clause and to the rather 
confused manner in which the three parts of question 10 are framed, 
be prepared to hold that there was a breach of warranty unless the 
assured intentionally concealed, the existence and death of the 
two sisters It is clear that neither in the first noi in the second 
clause of the declaration is there any warranty in respect of this 
and, in my opinion, if the issue applied for be framed, the finding 
thereon will depend upon the second portion of the proviso in 
the operative part of the policy, viz., that the policy shall be 
void if the assurance shall have been obtained through any 
misrepresentation, concealment or untrue averment whatsoever. 
Whether the answei to question 10 in so far as it relates to the 
two sisters is to be regarded as a misrepresentation, or a conceal- 
ment or an untrue avoiment, is immaterial; for the contract of 
insurance would have been 'vitiated only if the misrepresentation, 
concealment or untrue averment was such as to have influenced 
the insurers in accepting the risk or at any rate in accepting it 
at the premium agreed upon. There is a marked difference between 
tho first p lit of the proviso which operates as a warranty of the 
statements and allegations contained in the declaration and the 
second part of the proviso which relates to any misrepresentation, 
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concealment or untrue averment by means whereof the assurance Oriental 
has been obtained. Unless therefore the misrepresentation, ^sbcubwy T 


concealment or untrue averment was in respect of a material 
particular, the policy will not be vitiated ( London Assurance v. 
Manse! (1)). If neither of the two sisters, therefore, died very 
young or of any disease which may be regarded as hereditary, the 
concealment will be perfectly immaterial as it would not have 
affected either the acceptance of the risk or the rate of premium. 
The issue applied for, if framed, will necessarily involve an 
investigation into the ages of the two sisters at the time of their 
death and the diseases they died of. The learned Judge therefore 
rightly declined to frame the additional issue, especially as the 
application was made at a very late stage during the trial of the suit. 

The last contention was that the learned Judge excluded from 
evidence certain copies of medical prescriptions which wonld go 
to establish that Dr. Varadappa was the medical attendant of 
the assured and that the assured had suffered for some years from 
various diseases including dropsy. The original prescriptions 
not having been produced, though all possible steps were taken 
by the defendants for their production in Court, secondary 
evidence of the same was admissible Dr. Yaradappa Nayadu 
when examined as a witness for the defence stated that he did 
not remember the assured and that he did not know if he had 
ever attended upon him. Exhibits XI (d), XI (e) and XI (/), 
which extend from the 13th to the 18th .February 1894, were 
originally admitted in evidence under the impression that they 
were originals ; but they were subsequently rejected when it was 
found that they were only copies. They have not been proved 
as copies, nor has it been proved that the signature on the 
originals from which they were copied was the signature of Dr. 
Yaradappa. Even if the defendants were now to be allowed to 
adduce such evidence, it will only go to show that for less than 
a week in 1894 the assured consulted Dr. Yaradappa and obtained 
prescriptions from him. Exhibits XXXI (</), XXXI ( b)> XXXI 
(c), XXXI [cl) place it beyond reasonable doubt that the 
Venkatachari referred to in the prescriptions XI ( d ) to XI (f) 
is the assured. Judging from the contents of these prescriptions, 
the ailment for which they were given does not seem to be a serious 
one. The fact that the assured thus consulted Dr. Yaradappa would 
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not make him his medical attendant within the meaning of the 
question put to the assured m the proposal foim and in the 
personal statement 

Our attention was also drawn to copies of several other pre- 
scriptions which stand in the name of one Venkatachari in 1894, 
1896, 1897, 1898 and 1899, and paiticularly to a prescription 
dated 23rd November 1897, which it is alleged is a prescription 
for dropsy There is nothing whatevei to identify the Venkata- 
chan mentioned m these prescriptions with the assmed. On the 
conti nr) the omission in these prescriptions to associate the name 
of the pi untiff wit ft that of the assured, as is done in the pre- 
sciiptions \[ (ft) to XI (/), and to dehit the plaintiff with the 
costs oi these pi ascriptions is significant I may also obscivo that 
prescriptions in themselves will not prove that the person for whom 
they were given suffered fiom diseases for whicii such prescrip- 
tions are usually given If the fact to he proved is not simply 
that the assured had a medical attendant but that he was suffer- 
ing from any disease, that will have to be proved by examining 
the medical attendant who gave the prescriptions, which he may 
of course use for the purpose of refreshing his memoiy. 

The only breach of wananty therefoie which has been estab- 
lished m the ease is the statement of the assuied as to Ins age, 
and the plaintiff’s suit fails only on that ground 

I do not think he is entitled under section b5 oi tho Conti act 
Act to a refund of tho premia paid on the policy during the 
lifetime of the assured Section 65 can apply only to eases m 
which the agreement ib discovered to bo void or the contract 
becomes void at law for any of the reasons specified in the Contract 
Act Neither that section nor section 64 applies lo cases in which 
there is a stipulation that, by reason of a breach of warranty 
by one of the parties to the contract, the other party shall bo 
discharged from the performance of his part of the conti act 

Sir Arnold White, CJ.--I agree that the plaintiff is not 
entitled to a refund of the premia 

Messrs Shoit Sf Roll -~ Attorneys for appellants. 

Messrs Rrctusou JBrciusofi — Attorneys foi lespondent. 
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IvARUTPANAN SERYAI and outers ( Pl UMars), Aram mis, p 0 # 

1901. 

v December 

2 , 3 . 

FRiNIVASAN CIIETTI and others (Detendants), 

Respondents 

[On appeal from tlio Higli Court at Madras.] 

Civil P) icedutc Code — ict \IV of ISS2, $. 508 — Appeal to Pm ) Counnl — Con- 
cunent deem nt> on Jacts—Lca e granted where to substantial gnebtion of l olio 
itas vnclved. 

Wlieie, on an appeal to tlie Privy Council, theio weie two concuiront rleu* 
sion^t of tlio Oonitfc* below on facts sufficient to dispose of the suit, but the High 
Oomt had gianted leave to appeil stating that c< there seems to bo a point of v 

law wlnoli howevei has not been aigutd heio, and it is theiefoie heieby certified 
that, as legal ds the subject matter, and the natuie of the questions involved, the 
case fulfill the requirements of section 59G of the Civil Procedure Code, the 
Judicial Committee held, it appearing that tlieie was no substantial question of 
law involved, that thae was no sufficient giound foi the leave to appeal, which 
ought nob to have been gianted 

Appeal from a judgment and decree f22nd July 1892) of the 
High Oomt at Madras conJinnrag a decree (2nd May 1889) of the 
Subordinate Judge of Maduia which dismissed the appellants 5 suit 
with costs. 

The suit was brought by the villageis of Kuiichiyendal to 
assort their light to the water flowing into the village tank and 
to tho surplus water flowing fiom that tank into cextain channels 
passing through tho lands of the tillage. 

The plaintiffs claimed as being entitled to the kudivaiam (or 
tenants 5 interest), m the village of Kuiichiyendal and the defend- 
ants represented the kudivaram, and also the melvaram (tho 
interest of the landlords) interests m the adjoining village of 
Ariakudi The melvaram or landlords 5 share of the produce of 
tho village of Kuricliiyendal was appropriated to the maintenance 
* of a temple at a village called Iluppakudi, and was payable to 
certain persons called hakdars or persons possessing a right. The 
melvaram of Ariakudi belonged partly to tho hakdars of the Aria- 
kudi temple and partly to some of the defendants; the kudivaram ^ 
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KArupp^n w or tenauts 3 share of the produce of Ariakudi village belonged to the 
Sj5 ^ A 1 cultivating tenants represented by the remaining defendants. 

Sbimvasvn In 1888 the hakdars of the Ariakudi temple sued the hak- 
Caiiri A 

dars of Iluppakudi temple for the removal of certain bunds which 

obstructed the samo channels as were in dispute in the present suit, 

and prevented the flow of water through them into the Ariakudi 

tank, and obtained a decree for the removal of the obstructions so 

far as they interfered with the flow of water into the Ariakudi, 

which decree was affirmed by the High Court at Madras on 5th 

January 1888. (See Perumal v. Ramammi(l)). 

In the plaint in the present suit the cause of action was stated 
to be the obtaining of the above decree and the taking stops to 
execute it, and the plaintiffs prayed for a declaration that the 
defendants had no right in the said channels nor to the flow of 
water through them, for an injunction and for other relief. 

The material defences appear from the following issues which 
were settled (among others) for trial in the suit: — (2) Whether 
the plaintiffs can maintain the suit in the absence of the other 
cultivating tenants of Kurichiyendal village. {?>) Whether the 
melvaramdars of Kurichiyendal should also be parties in this 
suit, aud is the suit maintainable in their absence as co-plaintiffs. 
(6) Whether the claim advanced in the suit is res judicata by tho 
former litigation. (7) Whether the plaintiffs own kndivaram 
miras in Kurichiyendal or not. (8) Whether the lands traversed 
by the water channels in dispute appertain to Kurichiyendal 
or to Ariakudi. (9) Whether the bund is an old bund of the 
Kurichiyendal tank as stated in the plaint, or a bund newly 
formed in 1883 as pleaded by the defendants. (10) Whether tho 
channels in dispute are mere pits formed by the stagnation of 
water in the years 1877 and 187s as alleged by the plaintiffs, or 
are they long-standing channels irrigating the tank of Aiiakudi 
village. (1 1) Whether the plaintiffs are entitled to an injunction 
restraining the flow of water in tho channels and to block them 
up by tho bund of the tank as claimed by them. (12) What 
decree are the plaintiffs entitled to and as against whom. 

The Subordinate Judge gave his judgment on 2nd May 1889. 
He decided issues Nos. 1 to 6 and issue No. 8 in the plaintiffs’ 
favour. On the seventh issue that, though the melvaramdar of 
Kurichiyendal as by a document (exhibit F), dated January 1878 

(l) 11 Mad., 16. 
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leoOgniml the plaintiffs as kudivaram tenants, they serein fact k \blcpajsan 
merely occupancy tenant*. lie farther considered that the fact Sn £ VAI 
that the plaintiffs, who admitted that they only hold five-sixths of 
the kudi, had not made the proprietors of the remaining sixth share 
parties to the suit was an irremediable defect. On these grounds 
alone he was of opinion that the suit should fail though he pro- 
ceeded to decide the other questions. On issues Nos. 9 and 10 ho 
decided, on the evidence, both issues in favour of the defendants. 

On eleventh and twelfth issues which were merely the conclusions 
of law to be derived from, what had already been decided on the 
facts the Subordinate Judge said: — 

'"Eleventh issue . — Matters then stand thus : — The ram waters fa Hi no* 
on the surface of Ktiriehiyondal lands used to collect and form them- 


selves into the channels P and D ; anl those channels had been flowing 
into the Aria kadi tank for o\er twenty years. Then it follows that the 
defendant* h tve acquired an easement m respect of the water flowing 
in those channels The law on this point has been clearly and elabo- 
rately laid down by the High Court in the former suit between the 
molvaramdars of Ariakudi and the hakdars of Iluppakudi. (See 
Perumal v. Eamasand(l).) The result is that as directed in the decree 
of their Lordships in the former suit the defendants have the right to 
all tile water flowing in channels 0 and D and the plaintiffs have 
no right, like the melvaramdar, to obstruct its flow. An injunction 
< aniiot, therefore. I>e granted in their favour as prayed for by them, 
cither to restrain the fiow r of water m channels ( i and D or to block 
them up by the bund of their tank It is a matter of great satisfaction 
to me that I should he able to conn to the same conclusion on the 
merits as was arrived at by the other Subordinate Court in the 
former suit and as was adopted bi the High (bind. It seems to me 
that there being a loud fide decree obtained by the people of Ariakudi 
after full investigation, which was no doubt watched by these plain- 
tiffs., more than the oidinary onus lies upon tho->o plaintiffs to show 
that it was erroneous, and I am satisfied that they have failed to do so. 
I am equally satisfied that this suit is only a second attempt by the 
hakdars of Iluppakudi to enrich themselves at the expense of the 
defendants. 

a TweJjth issue — I must, thorefoie, dismiss the Miit with costs. 55 

From this decision the plaintiffs appealed to the High Comt. 

The material portion of the judgment of the High Court 
(Mutiusami Ayyau and Best, JJ ), dated 22nd July 1892, was 
as follows : — 


/a ( p m 
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Ka&uppanan 11 Tho Subordinate Judge decided tlie issues Nos, 1 to 6 and issue 
See™ No> 8 

in favour of tlio plaintiff b, and tliougli objections were taken by 
Srinivasan the respondents to tlie findings on some of those issues, they wore not 
Chettib p resse ^ a t. the bearing. 

“The contention on belialf of appellants is ibat tbe findings of tlie 
lower Court on tbe seventh, ninth and tenth issues are opposed to tbe 
evidence in tho case. 

“ As regards tbe seventh issue which relates to the kudivaram right 
claimed by appellants in the Kunchiyendal village, the Rubordinato 
Judge’s finding is that if they have such right at all, it is under exhibit 
F of 1878 and not from time ^immemorial as claimed by them On 
referring to the evidence, we see no reason to differ from him. Wo 
consider, however, that exhibit F confers upon appellants this right and 
that is sufficient to enable them to maintain this suit. 

44 The Subordinate Judge notices that exhibit F shows that appel- 
lants represent only five out of six shares in the kudivaram right and 
that the owner of the sixth share is not a party to the suit, and ho 
appears to consider this fatal to the suit. We do not understand why 
the owner of the sixth share was not included by the Court as a party 
if 'the order under section 30 of the Code of Civil Fioeedure is not 
sufficient to make the decree that may be passed in the suit binding 
upon him also. 

44 We do not think it necessary to remit tho case foi ro-hial on this 
ground, as we agree with the Subordinate Judge m his findings on the 
ninth and tenth issues. 

44 The questions raised by these issue*, aio (1) whether the bund 
maiked &2, S.T.O. in the plan A was newly raised by appellants in 
1883, or is it an ancient bund of the Kurichiyendal tank ? and (2) 
whether C and D are mere hollows or long-standing supply channels 
of the respondents’ Ariakucli tank? As regards these issues plaintiffs 
examined 22 witnesses and defendant 16, and the Subordinate Judge 
has correctly set out their evidence. The evidence is conflicting 1 8 
might be expected, and most of the witnesses on either side ° are 
interested in the result of the suit. The Subordinate Judge, however, 
himself inspected the locality and carefully noted the features likely to 
assist in coining to a decision as sot out m paragraph 85 of his judg- 
ment. On reading the evidence together with the reasons mentioned in 
paragraph 85, we are of opinion that upon the whole the Subordinate 
Judge has correctly decided both these issues in respondents’ favour. 

ough we do not concur in all the reasons assigned in paragraph 85, 
we find several of them sufficiently cogent to turn the scales decidedly 
m favour of the respondents. 

“ We dismiss this appeal with costa ” f 
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From this decision the plaintiffs applied for lea\o to appeal to K \ruppakav 
H is Majesty in Council on the ground that substantial questions Sk * vai 
of law wore involved and the judgments of the two Courts which Smmvasw 
had decided against the plaintiffs were not entirely concurrent. IITU - 
In granting leave the High Court said : — “ There seems to he a point 
of law, which however does not appear to have been argued hero, 
and it is therefore hereby certified that, as regards the subject- 
matter and the nature of the questions involved, the case fulfils the 
requirements of section 596 of Act XIV of 1882/' 

On this appeal the respondents lodged a ease, but did not 
appear at the hearing. The appeal was therefoie heard ex pat to. 

The reasons given in the appellants’ case why the decisions oi the 
Courts below should be set aside were, (1) because tho findings on 
issues Nos. 9 and 10 are against the weight of evidence ; ^2) because 
upon the facts and findings in this case tho permissive flow of 
the rain water through tho plaintiffs’ land did not constitute an 
easement in favour of tho defendants ; (8) because no recurrence 
through successive years of such a flow could create a prescription 
in favour of the defendants, or deprive the plaintiffs of their right 
to stop or divert the water on any future occasion. 

On 2nd and 3rd December 1901 • Mr J. I). Mcti/nc for the 
appellants 

Aftenvaids on 3rd .December 1901. flic judgment of tlicir 
Lordships was delivered by Lord Macnaghteu. 

.1 udgment. — Their Lordships arc of opinion that this appeal 
must bo dismissed. 

There is no question of law. The facts have been found by 
two Courts ; and there being two concurrent findings of fact, th® 
decree that was pronounced by the lower Court, and affirmed by * 
the High Court, must be sustained. 

In their Lordships’ opinion tho High Couit ought not to hare 
given leave to appeal in this ease. Tho Code is clear upon the 
point. Tho words are : — “ Where the decree appealed from 
affirms the decision of tho Court, immediately below the Court 
passing such decree, tho appeal mubt involve some substantial 
question of law.” 

Now in the present ease, Mr. Mayne has had considerable 
difficulty in stating what tho question of law is, and the Court LjjWtjsj 
that gave tho leave to appeal seems to have had equal difficulty, 
because they say in their order “ There seems tchfe®. a point of 
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Karitpa-naj, law, wliicli however does not appear to have been argued hero 
Sl u and upon that ground they have given leave to appeal. 
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1900. 
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That appears to ilieir Lordships to he uttorjy contrary to the 
proA isions of the Civil Procedure Cod e. In their Lordships 5 opinion 
no leave ought ever to have been given ; and the appeal must he 
dismissed. 

Their LorcUbips will therefore humbly advise His Majesty 
that this appeal should he dismissed. 

The respondents must have their costs up to flic lodgment of 
their ease. 

Appeal dismissed. 

Solicitor for the appellants: Mr. R. T . Tasler . 


APPELLATE CIVIL— PULL BENCH* 

Befoie Sir Arnold White , Chief Justice, Mr. Justice Davies, Mr . 
Justice Benson , Mr ♦ Justice Bhashyani Aijijamjar and Mr. 
Just a e Moore . 

hi AK AY ANA AYYAE (Plaintiff), Appellant, 


YEN K AT A H AM ANA AYYAE and otiiees (Defendants), 

BeS1?0NDENTS.* 

Ti ctnsfei of Piopc/ty Ad — Act IV of L882, *». 5b (e) — k English muitgaje 

Counant jot tcconui ancc not limited to time stipulated foi u pay, runt of 

moo (gage money — Limitation Ac t — Act X V of 1877, > 19, s died. II, cut. Ill 

Suit lot foreclose it 1 and bale in the altcuiatue <n foi s ale— Deposition in 
pieviovs wit of a defendant adenoidal; my liability - Achiovh clgmcnt by agent 
— Authcntij of eo-muityagoi merely as such, > nntljleicnt—Athioivhclgmonf hn 
managing member inwjfUiint uheic on final dealings Ime been uith all the 
memhu s oj tin undivided family. 

a deed beating date lth August 1882, three defendants moitguged < or la in 
immovable propci ty to plaintiff to sec* me an advance of Us. 7 noo Q n i ( ;th 
April 1885, the moitgagors executed a written acknowledgment of their liability 
in respect of that advance. Plaintiff instituted a suit against the mortgages, on 
21st April 1897, to recover the nmonut dne undci the mortgage, and in default 
of payment there if, foi sale of the mortgaged property. Thoplia of limitation 


* Appeal No. 166 o f 1899 against the dt eree of J. A. DoRozario, Acting 
Subordinate Judgo oi Nilgms at Ooiacamund, in Original Suit No. 15 of 1897* 
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' d ' r ™° ■ Fmi admitted ia evidence that he had, in July 1880 

: t ‘“ 6 tLcir ostato „ wortgaae ; and 1,. a|. : „ atlte d (in llf 

d e m (he present suit) that the debt of It*. 7 000 clue to i’ 10 , i • , , 

>*“ ‘““‘"s* « th. ,i», wtal lhit da P . a L St , 

Mevo signed by first defendant: "asguca. Both depositions 

Held, by Sir Arnold Whim, O.J., aud Biiashvau Aiyang u .—ThaHl, •* 

LhniTt- ba T C ! T S!iimt firSt d6f0ndant - For th0 ™«* * ^oetiou 10 of The 

, ^ - ac r;:!? agmtul rc!M 011 «* «» *** of it . to 

be that of an c^lmg liability. Bat the name of the creditor to whom the debt 

t 0 ““ “““* ° f the *** in writing, 

may be proved by parol evidence. Dai* ChancL v. Shr/iw, (I.L.R., 1 4B im 

« ^ *>■ - «-<«■» « i 

r “ .‘ ,t lc n ’ v. y.. r„», u 

I.A., 168; I.L.R., 34 Calc , 801), referred to. 

Held aho, that the acknowledgment by first defendant ecold not affect a 

"Zd aTrt 7 T th ° SaU fr ° m bdng: baiT ° d " a?ai " Sfc Li »’ thore *** - 

defend^ I ' P ° Sltl ° n “ eo -‘ nOT ^ffer, for the inference that the first 
dclondant acted as an agent duly anthemed to make an acknowledgment within 

“ ”T ! , “• «>“'» *■ « «. .h ; mm LT 0 " 

1ST,"”' T"°‘ l ° Mma “» i “■» ■>«»» ».m. b 

the acknowledgment ii a joint contractor. g 

When a creditor deals, not with the managing member only of an undivided 
family, but with all the members of the family, as co-obligors, and on that footing 

, ° a ran>ac ' IOI, i thereby avoiding any question as to whether the 

transaction was really for the benefit of the family,- ho cannot rely open an 
acknowledgment of the liability, made by one of them, as an acknowledgment 
lu* made on bohali ot all the co-ob.igois, by reason only that the person 
acknowledging is in tact the managing member of tho family consisting of the 

rST ,Tf “ ay ’. il0 " 0 ' er ’ be ca ^ in ^ch that circumstance, coupled 

intt 1 f t U ( 31 C0atl ' a0t0rs ’ the conclusion that, as a 

natter o. lact, ho managing member was duly authorised <o make the aeknow- 
ledgiuonl on behali of all. v 

The three essentials of an Bnglisk mortgage, as defined in section 58 fc) of the 
lans or o roportv Acl, .no (1) that tho mortgagor should bind himself to 
ropiy the mortgage mom y on a certain day, (2) that the property mortgaged 
should bo transferred absolutely to the mortgagee, (3) that such absolute transfer 
s unit bo made subject to a p.ov.so that the mortgagee will rooonvov tho 
propei fy to the mortgagor, upon payment by him of the mortgage -money on tho 
day on winch the mortgagor bound himself to lepay the bamc. 

A deed of mortgage recited that the mortgagor, “hereby mortgage and assign 
to the mortgagee the mortgaged pioperty. 

Somhlr, that (though it ms doubtful if such uu assigumo.it was really an 
absolute one) tho assignment was sufficient to fulfil the second requisite of an 
English mortgage. 

The proviso for iocouvoyai.ee in tho deed w is as iollows Upon repayment 

' ° 10 mm s '° t0 ° dl snms ' ll0t ' 0 'um by the moitg ignis flic mortgagee shall 
reconvoy tl.e said piopeity to the mortgagers,’ etc. . 







Karavaaa 
Ay tab 

V . 

Vknkata- 

EAMAJVA 

AiyAR. 




.ill 



THE INDIAN LAW BEPOBTS 


Held , (bj the same Division Bench), th it the ttans iction t ould not be legarded 
an English mortgage, theie being no woils ltnpoUiug that the covenant to 
leconvcy was clep indent upon the lepayment of the moitgago-money being made 
at the stipulated time and that it should not bo enfoiced m default of iepaj merit 
at that Jme 

On the question what aitnle of the I imitation Act governs a suit foi s ih by 
a moitgagee under such a moitgnge deed 

lid /, by the Funi* Btvtii, that the pcnod of limit them w governed by 
nil Jo 117 Th<fc aiticle applic* to a suit by a moilgigee whothei it is foi 
foieclosure 01 sale , and, m the former case, whethot the pra} ei in the plaint is 
lor foreclosure alone, 01 is coupled with a pra)ei m tho altematiu foi sale in 
lieu of i decree for foreclosure Pomadiandi a La ja /hi it v Modhu Patlhi , (ILK, 
21 Mad , 32G), and Gu lku Sinjl \ ThaTcui Kamm $ mjh, (1 L R , 14 Oak , 730j, 
dibsonted fiom. 

Sun to recover Us 11,000 alleged to bo due on a moilgage, and, 
in default of payment, for sile of the moitgaged property. 

Plaintiff alleged tint he was the owner of a moiety of the 
llavakul coffee estate and that the three d efendont > w ere tho ow ners 
of the other moiety , that foi the past 12 years he and defendants 
had worked the estate in partnership under an oral agreement, 
he being the managing paitner ; that as such managing partner 
he had advanced considerable sums out of his own money for 
the upkeep of tho estate ; that by a mortgage deed dated 20th 
May 1882, he had mortgaged Lis half slime for Its 10 000 to 
the Nilgiris and Southern India Lands Investment Company 
(Limited) ; that on 4th August 1882 tho defendants had mort- 
gaged to him their half share for Es 7,000; that a deed of Lu- 
ther assurance was executed by him and defendants to the said 
Company on the 16th Apiil 1883 ; that on the 10th Apiil 1807 
the Company transfer! ed their inteie&t to the National Provincial 
Trustees and Assets Corporation (Limited), who, on the same day, 
reconveyod the property to plaintiff ; that there was now duo to 
plaintiff from defendants Es. 4,792-12-G foi their share of upkeep 
and Es 1 1,200 for principal and interest under the mortgage of 
the 4th August 1882 and that ho had sent defendants notice of 
the dissolution of the partnership at will on the 1st Apiil 1897, 
He claimed that the accounts of the said partnership might (if his 
accounts were not accepted by defendants) be taken by the Court 
and the assets thereof realized, and that the defendants might be 
ordered to pay into Court the balance or leduoed balance due 
from them upon such partnership account and that the debts and 
Labilities of the partnership (including Es. 4,792-42-6 th# debt 
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duo to plaintiff for upkeep) might he paid and discharged and Naraiana 
that any balance remaining of such assets, aftei such payment 
and discharge, might bo divided between the plaintiff and defend- 
ants, in proportion to theii shares in the estate, and if the said 
assets should piove insufficient the defendants might be ordered 
to contribute such sums as should be not essar\ for the payment 
and discharge of such debts and liabilities. As a preieiential 
claim he asked the Couit to older the defendants to pay him 
the sum ot Es. 7,000 for principal and Rs. 4,200 foi interest 
duo on the moitgage, together with interest and cost^, and that 
in default theieof, that the citato and assets might be sold, and 
that the defendants 5 half share of the proceeds might be first 
applied m and towaids the payment of the amount of Es 11,200 
for principal and interest and costs, and that if the proceeds 
should not lie sufficient foi the payment of those m full, the 
defendants should pav to the plaintiff the amount of the deficiency* 
with interest until realization 

Defendants Nos. 1 to 3 admitted that the) and second defendant 
owned one moiety and plaintiff the other moiety of the estate, and 
that a mortgage bond for Es. 7,000 had been executed in favour of 
plaintiff but they challanged plaintiff’s accounts, claiming that if an 
account were taken a balance would appeal in their fa\ our. Thc\ 
pleaded that plaintiff’s claim was haned In limitation and that 
the suit was not maintainable as the paitncrship still subsisted. 

Second defendant did not appear 

The deed oi moitgage of 4th August 1382, executed by the 
defendants in plaintiff’s favour, was filed as exhibit A, and witnessed 
that in 4 c consideration of the sum of Es. 7,000 paid to the moit- 
gagois [defendants Nos 1 2 and 3] by the moitgagee [plaintiff] 

(the receipt whereof the moitgagors do hciob) a< knowledge) they 
the mortgagors do hereby covenant with the mortgagee that 
they will pai to the moitgagee the sum of Es 7,000 on the 3lst 
day of December 1882 and will pay interest for the same in the 
moantime and until final payment of all moneys clue hcreinundor 
at the rate of 10 per coat per annum half-A early on the 30th day 
of June and the 31st day of December in each j<ar without any 
deduction.” 

The deed also witnessed that in consicleiation of the premises 
the mortgagors hereby mortgage and assign to the mortgagee 
the coffee estates” (described in a schedule). The deed contained 
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t lie following covenant loi reconveyance* Upon repayment to 
the moitgagoe of all sums duo to liim by tlie mortgagors, the 
mortgagee shall reconvey the said property to the mortgagors, 
their executors, administrators and assigns 01 as they or he should 
direct at their or his request and costs.” Then followed covenants 
for management and repairs, inspection, repayment by instalments, 
and a power of sale in ease of breach of any of the terms and 
conditions of the deed. 

Prior to the execution of exhibit A, namely, on 20th May 1882, 
plaintiff had borrowed Bs. 10,000 from tlio Nilgiris and Southern 
India Lands Investment Company (Limited), on the security of his 
half share in the Ilavakul estate. 

On 16th April 1885, that Company required farther security. 
Accordingly, by a document (filed as exhibit C, dated 16th April 
1885), plaintiff assigned to the Company his interest under exhibit 
A and plaintiff and defendants "jointly assigned to the Compam 
the entire estate, as further security for their advance, a proviso for 
redemption being added. 

It was admitted (before the Acting Subordinate Judge) that 
by an oral agreement between plaintiff and defendants, the former 
was to manage the whole estate and work it on his and their 
behalf, and that in fact plaintiff had so worked the estate until 
1st April 1897, when plaintiff had terminated that agreement. 

On 13th April 1897, plaintiff paid off the balance duo by 
him under his mortgage to the Nilgiris and Southern India 
Lands Investment Company (Limited), and obtained a reeonvoy- 
ance from the assignees of that Company, 

Plaintiff now sued defendants as above for the amount alleged 
by him to be due by them, as partners, for the upkeep of the estate, 
and for the amount duo on the mortgage ot 4th August 1884 
(exhibit A). 

The Acting Subordinate Judge held that the paitnei&hip had 
been dissolved by plaintiff’s letter on 1st April 1897, and that 
the suit was maintainable. 

On the question of limitation he held that the claim on the 
mortgage was governed by article 132 of schedule II of the Limit- 


ation Act, under which plaintiff was bound to sue within 12 years 


of the money becoming due By exhibit A, payment vv as due on 
3 1st Decembei 1882, Since then, exhibit C had been executed 
by defendants which contained an acknowledgment of the debt 
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by them on 16th April 1885, and so gave a fresh starting 
point for limitation. Ho held that the latest date upon which 
plaintiff could file his suit upon the mortgage v/as 16th April 
1897 The suit had in fact been filed on 27th April 1897, 
and he held it to bo barred, as against defendant Nos. 1 and 3. 
With regard to defendant No. 2. endorsements had been made 
bv him on exhibit A (filed as oxhibit 01 series) purporting to 
show that interest had been paid from time to time and acknow- 
ledging liability to the plaintiff, under exhibit A. The Subordinate 
Judge held these to be collusive and valueless, as against the 
other defendants, and ga^e a decree against second defendant 
alone for the amount duo under the mortgage exhibit A. 

With regard to tin claim in itspeet of the upkeep of the 
estate, lie held all the defendants liable and decreed against them 
for half the sum so expended, which amounted to Es 1,808-3-0. 

Plaintiff preferred this appeal. 

The ease came on for hearing on 29th Noa ember 1900, when 
the Court (Sir Arxold White, C.J., and Sujseahmania Avyak, J.) 
called for further evidence Defendant No. 1 then admitted that 
he had, on 27th July 1889, given a deposition (filed as exhibit EE) 
in Original Suit No. 616 of 1888, in the Court of the District 
Munsif at Udamalpet, in which the present three defendants were 
also defendants In that deposition defendant No 1 had stated 
that “ our proprietary light in the said coffee estate is mortgaged 
by us three under a registered deed ior the sum of Es 7,000.” 
When questioned as to this deposition, before the Subordinate 
Judge, he said * — c< At that time this estate was> in our possession. 
When this deposition was given the hy pothecation debt in question 
had been discharged. The entire balance oi Rs. 7,000 had been 
discharged when that deposition was given There was no balance 
outstanding on the debt,” Ho, however, said, in answer to the 
Subordinate Judg< • — a The cbht of Rs. 7,000 due to the plaintiff 
had not been discharged when the deposition was given. When 1 
said above thaf the debt of Rs. 7,000 had been discharged I was 
thinking of a debt of Rs 3,000 due to om Subbaramayyar, which 
had boon discharged and I said so.” Both depositions were signed 
by defendant No. 1* 

After leceipt of further t videnee, the case again came on for 
hearing on 17th, 18th and 23rd September 1901 before vSir 
Arnold White, U.J., and Rhasiiyam Ayyangaii, J, 
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Kctsiurh cmga Ayyamjar for appellant : — Tlie Subordinate Judge 
has held that the instrument in question is an English mortgage, 
hut that as the suit is only for sale and not for foreclosure or sale, 
article 147 of the Limitation Act giving a period of sixty years 
does not apply. The Subordinate J udge is eleariy wiong. If, as 
I contend and as the Subordinate Judge has held rightly, the 
document is an English mortgage, a 1 tide 147 applies notwith- 
standing that there is no prayer for foreclosure. In this view 
Eamachandra Ragagum v. Moclhu Padln( 1) and Giruar Singh v. 
Tkakur Retrain Smgh(2) are in my favour [Bhashy ui Ayyan- 
g\b, J. : — How is this an English mortgage 'r'] English mortgage 
is defined in section 58 (t) of the Transfer of Property Act, and 
this document is in the form and contains all the elements of a 
mortgage deed in English Conveyancing. See Encyclopaedia of 
English law, under “ mortgage Also Davidson's f Precedents of 
Conveyancing \ The words in the second paragraph of the deed 
“ mortgage and assign, 55 have to be read with all the other parts 
and conditions of the document and with the obvious intention 
of tiro executants. [Bhashy am Ayy yngaij, J. In the clause for 
redemption there is no date fixed ] The date for repayment is 
specified in the first paragraph and the words upon repayment 55 
in the clause for redemption musCbe read with it. It should not 
be construed as it the time for redemption was to be unlimited. 
Next, whether the document comes strictly within the definition of 
an English mortgage or not, it is a document according to which 
the mortgagee is entitled to the remedy of foreclosure or sale 
under section 67 of the Transfer oi Property Act, ho being neither 
tho holder of a simile mortgage, nor of a moitgage by con- 
ditional sale nor of a usufructuary mortgage. [Biiasiiyam 
Ayyangae, J : — In this ease tho mortgagee would not bo 
entitled to foreclosure because there is no limit of date for 
exercising the right of redemption.] I submit that reading all the 
terms of the document and giving them a reasonable construction, 
the right of redemption is limited by the time fixed for the re- 
payment of the loan, Even if otherwise, I submit that article 147 
of the Limitation Act applies to the mortgage in question, and the 
suit is not barred Assuming that article 132 is alone applicable 
as the mortgagee in this case has been and is in possession, the 


(1) I.L.R , 21 Mad , 320. 


(2) I L.1L, 14? Calc., 730, 
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last clause of section 20 of the Limitation Act applies to save jstarayvsa 
the bar of limitation. JB) odlehu) sf v, Jessopil). The debt was Ay J ab 
incurred by all the senior members of the joint family, and, Vfnrata- 
)* befoie it had become barred, the managing member gave an a\^vel 
acknowledgment of liability in respect of it. Such an acknow- 
ledgment gave a fresh starting point for limitation. [Biiasiiyam 
Ay yang ar, J. : — Plaintiff dealt oiiginally with three individuals, 
and now ho wishes to alter their position by showing that they 
are, in fact, members of an undivided family.] If that is shown, 
it is submitted that their managing member can bind them by his 
acknowledgment 

Stvagnana Mudalmr for icspondents Nos. 1 and 8 : — In 
Mylapore v. YfO Kay{ 2), the Privy Council, on section 10, laid 
down that the acknowledgment of liability must be of liability to 
the person who seeks to enforce it. The acknowledgment in 
question here is not to the plaintiff. Noi is there any thing in 
the acknowledgment from which it could be adduced that liability 
was to plaintiff. In Beti Maharcim v. Collect oi of Etauah{ 3 ) — 
also on section 19 — -there was a notice by the Court of Waids 
which was not shown to be directed to plaintiff, — it might equally 
have applied to another person,' — and it was held that the acknow- 
ledgment would have been sufficient had it been identified as 
applying to plaintiff’s debt, which had not been shown. [Bba- 
sjiyam Ayyangau, J. : — It must appeal with reasonable certainty 
that it refers to plaintiff’s debt.] Then, if the acknowledgment 
is a sufficient one I submit it is binding only on the defendant 
who made it and not on his co- defend ants. Even if exhibit C is 
correct, it does not amount in law to an acknowledgment. When 
the transaction is that of a managing member it may bo that he 
can acknowledge. But when all are co-contractors, one managing 
member cannot bind otheis As regards the deposition, see 
Venkata v Pct)thasaradJn(4). [Bhaskyam A\ yangar, J\, referred 
to Data Chctnd v. Saif) #s(5).] First defondant only identifies the 
deposition. Does that lefer to this nioitgage ? [Bhasiiyam 
Ayyangar, J. : — There is the identity of the amount. There is 
only one Rs. 7,000. Evidence of the person or the date may he 




THE INDIAN LAW REPORTS. 


[VO h, XX? 


N UUY4.lv V 
VlY4.lt 

V. 

VlMCU V- 
KAIUNV 
AlYAE 


given aliunde Eeferoneo was made in WtmuJi Chnndn MooUrjee 
v. FAiut Sttynnan( 1).| >oo Mitt/ua Cfn Hi w here the 

question was whether there was. a piesent liability. [Binsmui 
Aivangie, J. —No doubt there must be an admission ot present 
liability ] Then, the acknowledgment of first defendant does not 
bind the third defendant. lie is only a co-eonti actor. The act 
of first defendant cannot be considered as the net of the thiid 
defendant’s agent. 

Kastunranja Ayt/angcn replied: — With regard to the 
acknowledgment in the deposition, ho lofeuod to Vppi Hnji \ . 
Mammavan(3) and Padmanabhan Namlmtn v Kunht Knl< udttnl I » 
[Bhashyvm Ayyangar, ,T Tho question is - Is there < videnoo 
to go to a jury ill this case that the debt acknowledged is the 
debt sued on ?] He contended that the managing an mb i w as 
the accredited agent of the family . 

The Court delivered judgment as follows upon the questions 
arising in the case other than tho questions ot the peiio l of 
limitation applicable to the suit, which they roieuedto a Full Bern h 

Judgment This is an appeal by tho plaintiff in a suit 
bi ought by him on a moitgage bond, dated 4th August 18S2, Jen the 
recovery from the mortgagors— tho defendants— of tho sum of 
Es. 11,000, for principal and interest due undei the moitgngr 
bond, and m default of payment of the same, on a day to be 
specified by the Court, for sale of tho moitgagod property. The 
suit also embraced another claim against tho defendants tor a sum 
of Ks. 4,000 and odd, unconnected with the mortgage, which will 
bo referred to hereafter. The tune stipulated in tho moitgage bond 
for re-paymonf of the moitgage-debt was the -31st Dcccmhi r 1882 * 
and in exhibit C, dated 16th Apul 1885. them w .s a distinct 
acknowledgment, within the meaning of section 10 ot tin Limit i- 
tion Act, of tho defendants’ liabilitc m respect of the mmfga'u 
sued upon, which under exhibit C was assigned by way oi sub- 
mortgage, by the plaintiff, with tho concurrence of f ho dJlendanfs, 
to a third party, from whoso assignee, the plaintiff redeemed it 
and obtained a ro-commr anoo on tho 13th Apiil H97 

The suit was instituted on tho 21st April 1897. The ,s u b- 
ordmate Judge of Ootacamund, in whoso Comt the suit was 
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instilubMl h«l< I that flu* suit, in so | dl as it related to the moit- * 
mTlrT’iT !’ arU ' d ^ th ° lfW ° f limilati,,n <ls gainst tlio first ^»“' A 

ai.d fchml defendant®, but adocieo ^passed against the second v«£i t 
defendant, who did not appear to dc fend the suit, for payment oi %vl*' 
the mortgage money and, an default of payment, for sale of his 
interest (one-third share) in the mortgaged property In para- 
graph lOoflns judgment, the Subordinate Judge applied article 

. 0t , t h0 Limitat,mi A( 'f aud held that as twelve years had 
expired before the date of the suit, from Ibfch April 1885, the cl.de 
of acknowledgment in exhibit C, the suit was barred by the law 
of limitation and lie adhered to his view in his order, dated 3rd 
August 1899, rejecting an application for review of judgment, 
holding that though the mortgage sued upon was an English 
mortgage, yet the period of sixty years prescribed in article 147 
of the Limitation Art was not applicable to this suit, inasmuch as 

the suit wa snot tor foreclosure, or in the alternative, for sale but 
for sale only. 5 

The question chiefly argued in appeal is that the suit was not 
barred by the law of limitation for the following reasons 

(r) That the mortgage in question is an English mortgage 
and the article of the Limitation Act applicable to the suit is 147 
and the fact that the prayer in the plaint was only for sale and 

not for foreclosure and, in the alternative, for sale, makes no 
difference. 

(u) r l hat even if the moitgage is not an English mortgaoe 
article 147 is applicable to it 

(m) That even if the suit was governed by the peiiod of 
twelve yeais proscribed b\ article 132, the suit is within time for 
the following reasons ■ — 

("■) Thnt then (dpi ot thi> rents and profits of the mort- 
gaged property, by the plaintiff, should be treated as receipt of 
the same by him as mortgagee and payment by the mortgagors 
for the purpose of section 20 of the Limitation Act. C ° ’ 

{b) That as the moitgage sued upon was assigned by 
exhibit 0, by way of sub-mortgage, with the coin urreuee of the 
defendants the mortgagors— and the plaintiff redeemed the sub 
mortgage only on the 13th April 1897, limitation should run only 
from that date or, at any rato, the period during which the sub- 
mostgago existed, should he excluded in computing the period of 
limitation. 
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H (0 That there was an acknowledgment of liability itt 

respect of the moitgago in question by the first defendant, in his 
deposition (now marked oxhibit EE), dated 27th July 1889, in 
Original Suit No. 610 of 1888, in the District Munsif’s Court at 
LTdamalpet, in which theso three defendants were also defendants 
and that such acknowledgment should bo troatod, not only as ono 
made in his own behalf hut also as ono duly nude on behalf ol tiro 
other co-mortgagors. 

00 That exhibit Cl series, being annual settlements of 
accounts from 1886 to 1897, made between the plaiutiff and second 
defendant and signed by thorn, operate as an acknowledgment of 
liability by the managing member of the undivided family consist- 
ing of the three defendants. 

The various grounds upon which it has boon contended 
that even if the suit was governed by the peiiod of twelve years 
prescribed by article 132 tho suit is within tunc, will first he dealt 
with and tho question of English mortgage and the application of 
article 147 to the suit will then he considered. 

in' («) In considering this ground, it has to be boruo in 
mind, that the plaintiff on the one hand and the three defendants 
on tho other are eo-owners of a coffee estato known as tho Hava- 
kul estate and that the undivided moiety of the defendants was 
mortgaged to the plaintiff under exhibit A on the 4th August 
1882. The possession was to remain with the mortgagors, tho 
mortgagee however having fall powers of inspection and in case 
of default in properly cultivating the said estate, full powers of 
supervision and superintendence. The mortgagee was also to have 
the right of entering upon and taking possession of tho mortgagod 
property on the mortgagors’ default to discharge all moneys, for 
tho time being, due on tho security. 

, Ifc is not allo ° ed in tlie phhnt that the plaintiff exorcised the 
right of entry and received the produce of the hud as mortgagee. 
Butm paragraph 2 of the plaint, it is distinctly stated that plain- 
tiff 'hinder an arrangement made by tho plaintiff with defendants 
lias been the managing partner, and, as snob, has worked the 
estate from 1882. He has boon submitting accounts to the 
defendants and as managing partner has advanced considerable 
sum^out of his own money, for the upkeep of tho estate.- And 
it is m connection with this arrangement that the plaintiff claims ' 
.6 sum of Es, 4,000 and odd for the defendants’ share fo the ' 
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expenses of ilio upkeep of tlio estate from 1885 to 1806. All the Kabayana 
produce of the Ilavakul estate including’ the defendants 5 moiet} r , ^ YYA1 * 
is credited in the account relating to the management of the estate Venk\ta< 
by the plaintiff as managing partner or, rather, co-owner and not Ivl 
credited, in part or whole, towards the mortgage debt* 

The contention now raised is opposed to the plaint and does 
not seem to have been advanced in the lower Court It is the 
result of an afterthought and it is impossible to aecedo to the argu- 
ment that it should be now assumed, for the purpose of saving the 
suit from the bar of limitation, that the plaintiff exercised Ids light 
of entry upon the mortgaged property of* which he was apparently 
already in possession as managing co-owner and that lie received 
the produce of the moiety of the estate mortgaged to him, as 
mortgagee and not as a co-owner managing the whole estate. 

ui (b) The contention that limitation should be reckoned, 
as stated in paragraph 10 of the plaint, from the 13th April 1897, 
the dato of redemption, by tlio plaintiff, of the sub-mortgage, or as 
urged in argument, that in computing the twelve years’ period of 
limitation, the time between the 16th April 1885 (the date of the 
sub-mortgage, exhibit C) and 13th April 1897 should be excluded, 
is manifestly untenable and no authority or principle was relied 
upon in support thereof. 

iii {c) The first defendant’s acknowledgment of liability in 
respect of the mortgage in question, contained in his deposition 
before the District Munsif of O'damalpet above referred to, is in 
these terms : — “ Our proprietary right in the said coffee estate is 
mortgaged by us three, under a registered deed, for the sum of 
Rs. 7,000.” This, in our opinion, is not a mere recital of a liability 
that once existed, but amounts to an acknowledgment of a liability 
existing at the date of the acknowledgment ; but r,here is nothing 
in the deposition itself to show that the mortgage liability therein 
acknowledged is the one in favour of the plaintiff. The first defend- 
ant, in his evidence in the present suit, admitted that he deposed 
as recorded in exhibit EE, but stated that the hypothecation 
debt in question — te., the mortgage now sued upon — had been 
discharged when he made the deposition and that there was then 
no balance outstanding. Immediately afterwards, in answer to a 
question by the Court, he admitted that the mortgage debt of 
Rs. 7,000 due to the plaintiff had not been discharged when he , 
made the deposition (exhibit EE) and that it was by mistake he 
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Naeayana stated that the debt of Es. 7,000 had been discharged when ho 
Ayzab? only meant that a debt of Us, 8,000 duo to one Subbftrfttiisyyft® 
Venkata. had h e0 n discharged, 

Xvrnt Tlio first defondant’s deposition in the present ease is only 

roferrod to as proof that tho mortgage liability acknowledged by 
him in exhibit EE, is the one on which the plaintiff new shoe and 
not for the purpose of construing that acknowledgment as tho 
acknowledgment of a liability then existing. 

5 Eor iho purposes ot section 19 of tho Limitation Act, tho 
! acknowledgment relied upon must on tho face of if purport to bo 
1 that of an existing liability. But the name of the creditor to whom 
\ tho debt acknowledged is owing as also tho identity of iho debt 
acknowledged in writing may be proved bv paiol evidence [Data 
Oharul v Swf,<n(l), Up pi H'tji v. Mammcuan( 2), Woomesk 
Chunder Mookeijee v. Eliza 8agcman{ 3), Padmanahhan Wmbmt 
v. Kmh i ICo Jen dan (4) , Hcofleyv W/un loj\h) 9 Sh whale y, Choi l 

(«) 3 - 

Tho decision of tho Pnvy Council in Myfopon v. 1 to 
Kciy{ 7) in no way mihtates against this view. All that was 
therein decided was that the acknowledgment, iri Older to bo 
within the meaning of section 19, must be an acknowledgment 
of liability to the poison who is seeking to recovei possession oi 
some one through whom he claims. In that case it was hold 
that tho poison whose acknowledgment was relied upon did “not 
admit that lie was liable to he turned out of possession or that 
any one had a light of possession as against him ” and that ho 
did not “make any admission at all to the plaintiff or to my 
* one through whom he claims.” It will thus be seen that there 

was no acknowledgment of any liability at all and no question 
therefore arose, as to whether, if a liability m respect of tho 
property w r as acknowledged parol evidence could bo given to identify 
tho liability either in respect of the property liable or the debt cine 
or the peison to whom it was due. 

In our opinion, therefore, tho suit is not barred as against 
the first defendant. But wo are eleailv of opinion that the fits! 
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third defendant — and save the suit from being barred by limitation 2 
as against him. Apart from the first defendant's position as co- 
mortgagor with the third defendant tliore Is nothing to warrant the 1 
inference that the former acted as an agent duly authorised by 
the latter in making the acknowledgment (explanation 2 to section 
19 of the Limitation Act). Under section 21, one ol several joint 
contractors cannot bo chargeable by a written acknowledgment 
made under soction 19, by reason only that such acknowledgment is 
mado by another joint contractor. An agency within the mea nin g 
of explanation 2 of section 1 9 cannot be inferred from the mero 
fact that the person making tlio acknowledgment is a joint 
couti actor 

iii (</) Exhibit Cl series bear the signature ot the second 
defendant and if the various acknowledgments therein contained 
wore really mado and signed on the dates when they puipoit to 
have beon mado and signed the question will arise as to whether 
when one of bevoral joint contractors happens to he the managing 
member of an undivided family consisting of the joint contiaetois, 
his acknowledgment would givo a fresh starting point of limitation, 
not only as against himself hut also as against his co-eontractors 
or co-mortgagors. But beyond his own statement as plaintiff’s 
witness and that of tho plaintiff, there is no evidence that the 
various acknow lodgments evidenced by exhibit Cl series were 
made and signed on the dates they hear. The evidence shows 
that for some time past there had been ill-feeling between the 
second defendant and his brothers — the fir^t and third defendants — 
and we agree with the conclusion arrived at by the Subordinate 
Judge that the second defendant is acting in collusion with the 
plaintiff. 

Thoie are various endorsements on tho moitgage bond in 
question, signed by the second defendant, showing that interest 
has been paid from time to time up to 1896. It is now admitted 
that no snob interest was in Lot paid and tho plaintiff claims 
interest on the mortgage-debt from the 31st March 1891 xhe 
mortgage bond came back into the possession of the plaintiff, frmi 
the sub-mortgagee, only in April 1897, and these various endorse- 
ments thereon by the second defendant must have been made 
subsequent to that date Tho whole of the exhibit Cl series is in 
the handwriting of the plaintiff or the second defendant and « 
of the coffee estate clerks, were taken into confidence in wri f; 
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Kaiuyana poition of the exhibit 01 series. There is my strong reason to 
suspect that the exhibit 01 series were concocted by the pi a inti ft, 
Venkata- j n collusion with the second defendant, for the purposes of this suit, 
ayyar. either shortly before or after the institution of this suit. 

There being therefore no trustworthy evidence that the second 
defendant made the acknowledgments in question, on or about 
the dates they bear, the question as to how far his acknowledg- 
ments would affect the other defendants does not really arise* 
But it seems clear that, when a creditor deals, not with the 
managing member only of a family, but with all the members of 
the undivided family as eo-obligors and on that footing enters 
into a tiansnetion— thereby avoiding any question as to whether 
the transaction was really for the benefit of the family he cannot 
rely upon an acknowledgment of the liability , made by one of 
them, as an acknowledgment duly made on behalf of all the eo- 
obligors, by reason only that the person acknowledging is in fact 
the managing member of the family consisting of the oo-obligora. 
All that was decided in the Full Bench decision of this Court in 
Ohtunaya v. Gwumtham( 1) is that when a debt was incurred or 
contracted by the managing member of an undivided Hindu family 
and it was kept alive against him by his acknowledgment, a suit 
against the members of the joint family for the recovery of such 
debt on the ground that was incurred by the managing member 
for a family purpose, will not be barred as against any of them 
But no ease has been cited in which it was held that if two or 
more persons, who in fact are members of a joint Hindu family, 
jointly contract a debt, an acknowledgment by one of them will 
keep the debt alive as againbt the rest also, by reason only that 
the person so acknowledging happens to lie the managing member 
of the family It may well be, however, that, in particular cases, 
this circumstance, coupled with the conduct of the joint contractors, 
may warrant a conclusion that as a matter of fact he was duly 
authorised to make the acknowledgment on behalf of all 

The next questions for consideration are the character of the 
mortgage-deed and the article of the Limitation Act applicable 
to it 

We are unable to agree with the Subordinate Judge that the 
mortgage in question is an c English ’ mortgage. The definition. 
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of an 4 English ’ mortgage is given in clause (e) of section 58 of j 
the Transfer of Property Act, which came into force on the 1st 
July 1882 and is theieforc applicable to the moitgagc deed in 
question executed on the 4th August 1882 The three essentials 
of an 4 English ’ mortgage are (1) that the mortgagor should bind 
himself to repay the mortgage money on a certain day, (2) that 
the property mortgaged should be transferred absolutely to the 
mortgagee, (3) that such absolute transfer should be made subject 
to a proviso that the mortgagee will reconvey the propel ty to the 
mortgagor, upon payment by him of the mortgage money, on the 
day on which the mortgagor bound himself to repay the same 

The first requisite is fully satisfied by the mortgage-deed, by 
the covenant that the mortgagors will repay the moitgage monev 
on the 31st December 1882, there being also a stipulation to pay 
interest in the meanwhile on specified dates. 

But it is at any rate doubtful whether the second requisite 
is fully satisfied The absolute transfer of the property to the 
mortgagee is effected — if it is effected at all — in these terms 
44 The mortgagors hereby mortgage and assign to the moitgagee, 
the coffee estate described in the schedule hereto, with the build- 
ings, machinery and all immoveable and moveable property now 
or winch hereafter may be upon the same or used in connection 
therewith, and with all rights, easements and appurtenances 
thereto ” That a conveyancer should sect to effect a transfer 
of the property and vest the legal estate in the mortgagee by using 
the verb 4 mortgage’ is certainly strange. The operative words 
should be the same as in an absolute conveyance and the transfer 
should be by conveyance, assignment, demise, or otherwise* 
according to the nature of the property forming the subject of the 
mortgage. The propeity mortgaged in the present case was 
freehold and the estate of the mortgagors was an estate in fee- 
simple. As a matter of conveyancing, at any rate, the absolute 
transfer of such an estate to the mortgagee, by the operative 
words c mortgage and assign’ is certainly curious. However, 
having regard to the use of the verb 4 assign 9 in effecting the 
transfer and the proviso for reconveyance and the presumption 
made by section 8 of the Transfer of Property Act in the absence 
of an expression or necessary implication of an intention to the 
contrary, it may be said that the second requisite of the definition 
of 4 English mortgage 9 is also fulfilled. 
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Bnt it is impossible to hold that tho third requisite, di, that 
in the event of tho mortgagor repaying the mortgage money at 
the time stipulated, the mortgagee shall ret om ey the property, — 
is fulfilled The proviso for leeonveyaiiee is in these terms: — 
“upon le payment to tho moiigagee, of all sums due to him by 
the mortgagors, the mortgagee shall reeonvey the said property 
to the mortgagors, their executors, administrators and assigns or as 
they or he shall diieet, at their or his request and costs ” 

In tho absence of the expression ‘as agreed’ between ‘upon 
repayment’ and ‘to tho mortgagee ’ in tho above clause, or oi 
other words, in the said clause or in any other pait of the instru- 
ment, importing that the covenant to reeonvey is dependent upon 
tho r epav meiit of the mortgage money being made at the stipu- 
lated time and that according to tho contract of parties the covenant 
to reeonvey is not enforceable in default of repayment at the 
stipulated time, it seems to us the transaction cannot be regarded 
as an English moitgage tho very essence of which is that according 
to the contract of parties there is at law no right of redemption in 
default of paj ment on tho due date. 

In distinguishing one kind of mortgage from another-, ‘ form ’ 
is of the essence of the transaction and cannot ho ignored. It mar 
he that tho above omission is either accidental or the result of 
carelessness on the part of tho convejancer, or it may he that tho 
conveyancer having no knowledge of the doctrine of ‘ tho equity 
of redemption ’ engrafted by the Chancoiy Courts upon English 
mortgages, purposely diafted the clause as he has dome in 
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lHtiuction oi the muitgage iiibfiumnit 
g'agor, though ho may, in cube oi default, 
ho mortgagee upon the covenant to pay 
may claim redemption and reconveyance 
after the stipulated date and the mort- 
t for foreclosure (Teuton v. Oiuhs( 1) and 
asmueh as the right of redemption, even 
the time stipulated in the covenant for 
the mortgagor by the mortgage instru- 
se of the equitable right of redemption 
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after the oxpiration of the stipulated time, — an equitable right starayana 
which is contrary to tho contract of the paities, is liable to ho A ™ K 
restrained by a Couit of Equity (see Spence’s ‘ Equitable •] ui’is- Venkata- 

JJ A ^ ^ 

diction of tho Court of Chancery 5 — volume II, page 674), Ayyar. 
but tho exorcise of a right of redemption existing by the contract 
of the parties themselves cannot be thus restrained (Bobbins on 
4 Mortgages ’ — page 14 ; Fisher on 1 * * 4 Mortgages/ part II, chapter 
I, paragraphs 10 and 12 and Tkimibasaivmy Mud ally v Mahomed 
ffossam Roitithan(l)) 

This appeals to be the leason why under the' Transfer of 
Property Act there is no light of foreclosure either in tho case of 
a simple moil gage or of a usufructuary moitgage, as such, hut 
such light is given only in the ease of an English mortgage and 
an Indian moitgage by conditional sale, -which corresponds to an 
English mortgage, in that according to the contract of parties the 
sale becomes absolute in default of payment of the mortgage 
money at the stipulated date, but on payment being made at tho 
stipulated date, the sale becomes void or the moitgagor entitled 
to a reconveyance of the property Fxuther, in the ease of an 
English mortgage as defined by the Transfer of Property Act, 
the mortgagor under the Common Law of England can only sue 
the mortgagee and for breach of covenant to reeonvey, if he 
tenders the mortgage money on the due date But a Couit of 
Equity would decree redemption and reconveyance, not only if the 
mortgage money be tendered on or before the due date, but also, 
even if default be made and the mortgage money is tendered after 
the due date. 

Though it would seem the mortgage in question is not strictly 
an English mortgage, and the mortgagee has no right of fore- 
closure, yet, but for the Full Bench decision of this Court in 
Rmnachandra Raya gam v. Modku Pad7u(%) following tho Full 
Bench decision of the Calcutta High Court in ( linear Singh v. 

Thahar Narain Singk( 3), tho suit would seem to be governed by 
article 147 and not by article 132 of the Limitation Act. The 
transaction is undoubtedly a 4 mortgage * and not a more 4 charge.’ 

There is a transfer, to the mortgagee, of an interest and in fact, 
of ownership, in the mortgaged property; and it is impossible 
to maintain that the transaction is not a mortgage but that the 
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coffee estate is simply made a security by way of ‘ charge’ for the 
payment of money to the mortgagee. If article 147 does not 
apply the result would be that the suit would be governed by 
article 120 which prescribes a period of bix years for suits for 
which no period of limitation is specially provided 

There is nothing in the Limitation Act to restrict article 1 17 
to English mortgages, and the very fact that it is not restricted 
like the immediately pi eceding article (1 46) to a chattered High 
Court in the exercise of its ordinary original civil jurisdiction 
shows that it is one of general application to all suits by a mort- 
gagee for foreclosure or sale. 

On principle it is not easy to see why the class of suits referred 
to in aiticlo 147 should he regarded as suits for foreclosure or iu 
the alternative, for sale. Neither under the English law nor under 
the Transfer of Property Act is there such a class of suits. There 
seem to be only throe descriptions ot suits -namely, (i) suits for 
foieolosure, (ii) suits for sale and (iii) buits for ledemption; (t/ifr 
Piov incial Small Cause Courts Act, 1887, second schedule, article 6); 
and thore is no fourth class of suits— vi? , suits for foreclosure or 
sale iu the alternative. The result of construing article 147 as 
applying to suits for foreclosure or, in the alternative, for bale, would 
be that a suit for foreclosure of a mortgage by conditional sale, in 
regard to which there is no right of sale (section 67 (//). Transfer 
of Property Act) and in respect of which therefore no suit could 
be brought for foreclosure or in the alternative for sale, would he 
governed by article 120 (six years) and not by article 147 (sixty 
years) of the Limitation Act. 

Form No. 109 of schedule IV to the Civil Procedure Code does 
not appear to proscribe the form for a suit in the alternative for 
foreclosure or sale. It gives in one the form for a suit for foreclo- 
sure as well as for a suit for sale, in both of which the mortgagee 
is the plaintiff and the mortgagor tho defendant. The form is 
intended to ho adopted to either suit according to circumstances. 

H will be noticed that no form other than No. 109 is given for a 
suit fo r 8 ai e . X a foreclosure action in England it is recommended 
that as a general rule it will he well to claim iu the alternative a 
foreclosure or bale (Bobbins on ‘Mortgages,’ page 101 H, .-ding 
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in a foreclosure suit under the Transfer of Property Act to take Farayana 
the same course and adopt form No. 109 almost in its entirety* Ay ^ ae 
I n Jenkin v. Bow( 1) above referred to, the Vice-Chancellor observed Veakata- 
that “ although the foreclosure only was asked by the claim, the 
Court could, without requiring it to be amended, make an order 
for sale on the present claim. 5 ’ 

A reference to section 88 of the Transfer of Property Act 
shows that in a suit for foreclosure, the decree, after providing for 
redemption by the mortgagor, — the defendant in the suit, — declares 
that, in default of redemption on or before a day to be fixed by tlio 
Court, the defendant shall be absolutely debarred of all right to 
redeem the property. And the second paragraph of section. 88 
shows that in such a suit the Court may, at the instance of the 
plaintiff — the mortgagee— or of any person interested either in the 
mortgage money or in the right of redemption, if it thinks fit, pass 
a decree for sale in lieu of a decree for foreclosure It will thus 
be seen that the suit is only a suit for foreclosure and not one in 
Ihe alternative for sale, but that in such suit either at the instance 
of the plaintiff — the mortgagee— or of the defendant— the mort- 
gagor — or of any other party to the suit interested either in the 
mortgage money or in tho right of redemption, the Court may 
pass a decree for sale instead of a decree for foreclosure [see also 
soction 25 (2) of the Conveyancing Act, 1881, 44 & 45 Viet, 
cap. 41]. 

Similarly in every suit for sale, the decree, after providing for 
redemption by the mortgagor— the defendant— declares that the 
mortgaged property or a sufficient part thereof bo sold, in default 
of the defendant redeeming the mortgage by payment on or before 
the day specified in the decree (section 88, paragraph 1, and section 
86, paragraphs 1 and 2 of the Transfer of Property Act). 

So in a suit for redemption, the decree, aft^r providing for 
redemption by payment of the mortgage money on or before a date 
specified in the decree, declares that, if such payment is not made 
on or before such day, the plaintiff— the mortgagor — shall (unless 
the mortgage be simple or usufructuary) be foreclosed of his right 
to redeem, or (unless tho mortgage be by conditional sale) that tho 
property be sold. Section 93, paragraphs 2, 3 and 4 of tho Transfer 
of Property Act provides that, if such payment bo not made, the 
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defendant — tlio mortgagee- may either apply for foreclosure ahbo- 
lule or apply for an order absolute that tue mortgago property ho 
sold. 

The whole scheme of the Acf cloaily show^ thal whether the 
suit ho one fox’ fore clo sure , or one foi bale, or ono for redemption, the 
dccioe may, according to ciiciunstanees, provide for one or other 
of the remedies also ; and this is so because the peiiod of limitation 
is one and the same for all the three classes of suits, but under 
the Limitation Acts XIV of 1859 and IX of 1871 , w hilo sixty years 
wore prescribed for a redemption suit, no period of limitation was 
specially pr< -cubed for suits cither for sale of mortgaged propeity 
or for foreclosure. Under Act IX of 1571, article 182 (corre- 
sponding to aiticle 132 of Act XV of 187 / ) was applied to suits fox 
sale of immoveable property, whether the same was mortgaged or 
merely charged for the debt and under Act XIY of 1859, clause 12 
of section 1, prescribing a period of twelve years for recovery of 
any interest in immoveable pioperty was applied to the same. 
These anomalies weie removed when Act XY of 1877 was passed 
which extended the sixty years’ period prescribed for redemption of 
mortgages to suits by a mortgagee forfoieclosure or for ^ale. But 
in the ea*se of 4 charges 9 on immoveable property not amounting to 
a 4 mortgage/ the period of twelve }ears was retained for a suit to 
enforce the charge by sale. It need hardly be added that there is 
no suit for foreclosure or redemption in the case of a mei c 4 charge ’ 
(section 100, Transfer of Propeity Act) (Tennant v. Tnu(hitnl{ l)). 

Article 135 of Act XY of 1877 docs not seem fo militate 
against this principle, for it relates to a suit which in reality is in 
the nature of a suit in ejectment by a mortgagee against the mort- 
gagor and the tw r elvo years' 5 period is accordingly piesuileil by 
that article. 

Whether the Indian Limitation Act XV of 1877 bo construed 
independently of or in conjunction with the Transfer of Property 
Act, the conclusion to be arrived at seems to us to be the same. 
The distinction between a mere 4 charge 5 and a 4 mortgage 5 is not 
one created by the Transfer of Property Act, though it points out 
the distinction clearly; the distinction existed here prior to the 
Transfer of Property Act as it always has existed and does exist 
under the English Law. Moreover, there being no definition of 
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‘ mortgage J and f charge 5 in the Indian Law of Limitation, these Mara* ana 
expressions will havo to be construed in that Act in accordance A \ XAa 
with their meaning in the substantive law of the land relating to Yenxatv. 

1 _ . . ° RAM Vft A 

mortgages and charges, which is now embodied m the Transfer of ayvar. 
Property Act. 

The view indicated above is fully supported by the Full Bench 
decisions of the Bombay High Court in Motinim v. Vitai( 1) and 
Bath Budheshmr v. Tithu{2 ) and of the Allahabad High Couit in 
Skib Lai v. Ganga Prcmd(o), but is opposed to the Full Bench 
decision of the Calcutta High Court in Qhuar Singh v. Thakur 
Narain Smyh(l) and is not in accordance with the opinion of the 
majority in the Full Bench decision of this Court in Bamaehand) a 
Rayaguiu v. Mod/iu Pad/u(b). 

This question of law arising in the case being one of great 
importance, before this appeal is finally decided, wo refer the 
following question to a Full Bench * — 

c< Whether a suit for sale by a mortgagee under the annexed 
mortgage deed (exhibit A) is governed by articles 132, 147, 120 
or any other and which aiticle of the Indian Limitation Act ? ” 


The ease came on for heaiiug in due oouise before the Full 
Bench constituted as above 

Kicduri) anga Aygancjar for appellant: — The question referred 
for the decision of the Full Bench is what article of the Limitation 
Act applies to the mortgage in question. [He read exhibit A.] 
The Subordinate Judge held that the mortgage in question is an 
English mortgage, but tho Divisional Bench which referred the 
case to tho Full Bench dissented from that view. It is submitted 
that article 147 is applicable to the present case. Aitielo 132 
cannot govern it, for it applies only to u charges whereas in the 
present case there is the transfer of at least an interest (if not the 
whole ownership) in the property. There being something more 
than a charge, article 132 does not apply. If articles 147 and 132 
do not apply, the only other article that can be applicable is article 
120, which prescribes a period of six years. A mere charge should 
not enjoy a longer period of limitation than an interest such as 


(1) I.L.R., 13 Bom , 90. 
(3) I L.B., G All., 551. 
(5) I.LB. 21 Mad., 326. 


(2) I .LB., 20 Bom., 408. 
(4) I, LB., 1 4 Calc , 730. 
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has been transferred in the present case. The construction put by 
the majority of the Court in Ramaehandut Rayaguru v. Modhu 
Padhi(l), on the phrase ‘‘foreclosure or sale/’ is, I submit, 
untenable. There arc only three descriptions of suits : (1 ) suits for 
foreclosure, (2) suits for sale, and (3) suits for redemption There 
is not a fourth class, consisting of suits for foreclosure or, in the 
alternative, for sale, as the case of Rmnaehandm Rayaguru v. Mod/m 
Padlu(l) seems to assume My contention is that a rtielo 147 applies 
to the present case, even though the mortgage in question is not 
an “English mortgage,”— as the referring Bench has decided 
It is submitted that article 147 comprises (1) suits for foreclosure, 
(-2) suits for sale, and (3) suits for foreclosure or for sale in the 
alternative. One distinction between Ramachandra Rayaguru v. 
Modhu Padhi(l) and the present one is that the majority of 
Judges there held the instrument in question to be a “ charge,” 
whether rightly or wrongly; and so applied article 132. The 
present ease is not a charge. It is a mortgage. So article 147 
applies. The two learned Judges who differed from the majority 
in Ramachandra Rayaguru v. Modhu Pad!n{\) held that the 
instrument in question there was a mortgage (not a mere 
hypothecation or charge) and so they applied article 147. The 
reasoning of those two learned Judges is entirely in roy favoar. 
[He was stopped ] 

Sicagnana Mudaliar tor respondents Nos. 1 and 3 : — In con- 
struing the Limitation Act of 1877, reference should not he made 
to the Transfer of Property Act which was passed only in 1882. 
[On this point he referred to Ahba v. Nanu{2) and Rangamni v. 
Muttukimarappa(S).] [Bhashyam Ayyangak, J.— Under Act 
IX of 1871, there was 110 provision for an English mortgagee 
suing for foreclosure. The present Act XV of 1877 removed that 
defect.] I contend that article 147 applies to suits ior foreclosure 
or in the alternative for sale. [He referred to articles 123, 48 and 
49, as throwing light on the construction of article 1 47.] When the 
Legislature has desired to give a distributive meaning, it has used 
the word “ for ” also. [Bhashyam Ayyvngar, J. —If that conten- 
tion is right, then a suit for foreclosure only would he governed, 
not by article 147 or 132, hut by the six years’ rule preseribod by 


(1) I UR., 21 Mac! , 326 (2) I.L R , 0 Mad. 218 at p. 222. 

(3) I.L.R., 10 Mad., 500. 




you. xxv.] 


MADRAS SERIES. 


article 120] I am supported by the decisions of the Madras and 
the Calcutta High Courts. The majority of the Judges in Rama - 
chandra Ruga guru v. Mcdhu Padhi(Y) were in favour of my 
contention. 

Judgment. — In our judgment the period of limitation for a suit 
for sale under the instrument in question in the present ease is that 
prescribed by article 147 of the second schedule to the Limitation 
Act. 

In Ram a chandra Ragaguniv. Modhu PaJhi( 1), Shephard, J., 
dealt with the ease upon the supposition that the instrument then 
before the Court was a charge not amounting to a mortgage and 
held that article 132, vhieh relates to suits to enforce by judicial 
sale payment of money charged on immoveable property, applied. 

In the present ease it is quite clear that the instrument is a 
mortgage. In the case referred to, Subrahmania Ayyar, J , was 
of opinion that the article applicable was article 132, on the ground 
that the words C£ by a mortgagee for foreclosure or sale in articlo 
147 ” referred only to a suit for foreclosure or sale in the alternative. 
We do not think this is the right construction of the article. 
For the reasons stated in the order of reference which we substan- 
tially adopt, we think the article applies to a suit by a mortgagee 
whether the suit is one for foreclosure (see sections 86 and 87 and 
paragraph 2 of section 88 of the Transfer of Property Act), or one 
for sale (see paragraph 1 of section 88 and section 89 of the 
Transfer of Property Act), and, in the former case, whether the 
prayer in the plaint is for foreclosure alone, or is coupled with a 
prayer in the alternative for sale in lieu of a decree for foreclosure. 

Wo do not agree with the view of the Calcutta High Court 
that article 147 applies only in the ease of an Euglish mortgage, 
and we agree with the decisions of the Bombay and Allahabad 
High Courts, in the eases referred to in the Older of reference. 
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Before Sir Arnold White , Chief Justice, Mr. Justice Davies , Mr. 
Justice Benson, Mr. Justice Bhashyam Ayyanyar and Mr. 
Justice Moore. 

1900 . MALLIKARJUNADU" SETTI (Counter- pei itioxe r), Appellant, 
October 31, 

1901. 

April 24. 

August 15. 

November 

18, 19, 20,21 

1902. 

January 15. 

February 10, 


LING AMTTBTI PANTULU (Petitionee), Bespondent * 


NABATANAMUBTI AY TAB (Petitioner— Dependant No. 

Appellant, 


YALLIAPPA OHETTI (Coulee-petitioner— Plaintiff), 
Respondent. ]• 


KABUPPAN OHETTI and others (Petitionees in Civil Miscel- 
laneous Petition No. 253 of 1900 and Counter-petitionees 
in Civil Miscellaneous Petition No. 251 oe 1900), Appellants, 


T AND AVAR AY A DESIKAR and another (Counter-petitioner in 
Civil Miscellaneous Petition No. 253 of 1900 and Petitioner 
in Civil Miscellaneous Petition No. 251 op 1900), Respond- 
ents.;!: 


Transfer of Property Act — Act IV of 1.882, ss. 88, 89 — Application for < 
decree absolute — Appeal — Civil Procedure Code — Act XIV of 1S82, 
310-A, 311, 5-10 — 'Sale of mortgaged property in execution of mortgage - 
Proceeding in execution, 

Sections 310-A and 311 of tlio Code of Civil Procedure apply to 
mortgaged property in execution of mortgage decrees, 


* Civil Miscellaneous Second Appeal No. 35 of 1901, against the order 
V- Venugopal Chctti, Acting District Judge of Ganjam, in Civil Miscellanea 
Appeal No. 9 of 1900 reversing the order of D. Raghavendva Rao, Distj 
Muusif of Sompeta, in Miscellaneous Petition No. 1713 of 1899 (Execut 
Petition No. 458 of 1899 in Original Suit No. 567 of 1898). 

f Civil Miscellaneous Appeal No. 48 of 1900, against the order of F. 
Hamnett, Acting District Judge of Coimbatore, in Civil Miscellaneous Petit 
No. 394 of 1899 (Execution Petition No. 34 of 1899 in Original Suit, No. 2/ 
3898). 

t Civil Miscellaneous Appeal No. 156 of 1900, against the order of T. Van 
Eao, .Subordinate Judge of Madura, East, on Civil Miscellaneous Petitions N 
$51 and 253 of 1900, in Original Suit No, G8 of 1895. 
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Kedar Nath Maui v. Kali Churn Burnt (LL.R., 25 Calc., 703), commented on. Malli- 
Tirumal Bao ,v. Syed Dastaghiri Miyah , (I.L.B., 22 Mad., 286), Raja Bam 'Binghji karjunadU 
v. Chunni Lai , (I.L.B., 19 All., 205), and Krishuaji y, Mahadcv Vinayal, (I.L.B., Sktti 
25 Bom., 104), approved. Lingamurti 

An appdal lies from an order passed upon an application mads under section X j antulu, 
80 of the Transfer of Property Act. 

Per Sir Arnold White, C.J., and Moore, J. — Such an order is not an order 
made in a proceeding in execution and is not appealable as such. It, however, 
lias the effect of a final decree, and an appeal lies therefrom under section 540 of 
the Code of Civil Procedure. 

.Per Davies, Benson and Bhashyam Ayyangar, JJ.— An application made 
under' section S9 of the Transfer of Property Act is, in effect, an application for 
execution of the decree passed under section 8S, and an order made thereon is 
appealable under section 214 of the Code of Civil Procedure. AjudhiaPenhad 
v. Baldeo Singh } (I.L.R., 21 Calc., 818), and Tara Prosed Boy v. Bholodeb Boy, 

(I.L.R., 22 Calc., 931), discussed. 

Questions, arising on the facts of these three eases — -which need 
not "be set out for the purposes of this report— referred to a Full 
Bench were respectively as follows : — 

(i) Whether section 310-A of the Code of Civil Procedure 
is applicable to a sale of mortgaged property which has taken place 
in execution of a mortgage decree ; 

(ii) Whether section 311 of the Code of Civil Procedure is 
applicable to such a sale ; 

(iii) Does an appeal lie against an order refusing* to make 
an order absolute for sale upon application made under section 89 
of the Transfer of Property Act ? 

These questions were considered by the Full Bench constituted 
as above. 

With regard to question (i) — 

T. Rcmgachariar argued in the negative : — It is submitted 
that the sections in the Code of Civil Procedure relating to sales do 
not apply to sales under the Transfer of Property Act ; and that 
even if they do, section 310-A does not apply. Section 94 of the 
Transfer of Property Act contains the phrase “ sales by the Court 
under this chapter,” which appears to conclude the question. 

Moreover, section 98 of the Transfer of Property Act corresponds 
to section 295 of the Code of Civil Procedure, and if section 295 
applies to sales under the Transfer of Property Act. section 96 
of the Transfer of Property Act is redundant, except in those 
districts where the Transfer of Property Act is or was not in force. 

Again, section 104 of the Transfer of Property Act provides that gi 
yules may be framed. That, too ? is unnecessary if section 
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Mali i. the Code of Civil Pioccdwe applies— as rules can lie made under 
kakjdnadu tiie i attcr geetion fHe referred to Keelin' Nath Rnut v. Kah 

feffiTTI 

v. Churn Ram{ 1) ; Bahama Mohan Roy v. Smnati Rammati Bek{ 2) ; 
"^Pantdt u, 1 Bhac/auan v Ganu( 8) per lianade, J , at page 651] Even if 
chapter XIX of the Code applies to sales under the Transfer of 
Property Act, section 310-A does not The latter section had not 
been enacted when the Transfer of Property Act was passed and is 
wholly inconsistent with section 89 of the later Aft. The rule of 
construction that a special Act governs, in preference to a general 
Act, wheie there is conflict, should be applied There are three 
classes of suits under the Tian&fer of Property Act: — (1) for 
foreclosure under section 86, (2) for sale under section 88, and 
(3) for redemption under section 92 In a decree fox sale, no 
power is given to tho Couit to extend the time for redemption; 
it is bound to make the decree absolute In suits for foreelosuro 
and redemption, time may be extended It is inconceivable that 
the Legislature should have provided that the right of redemption 
may be taken away under section 93 and yet should give the 
mortgagor power to get his mortgaged property hack under 
section 310-A of the Code of Civil Procedure. [Pie referied to 
Tantram v Gajanan{ 4 ) ; Phul Chand Ram v Nursing h Penh ad 
Missei (b)\ Raja Ram Suujhjt v. Chunni Lal(6) ; Ilarjah Ren v 
Rameshar{7) ; Knshnaji v. Mahadev Vtnayak( 8 ) ; Tuumal Rao v. 
Stjed DastagJnri Miyah{ 9 ) ; Snnivasa Ayyangar v Ayyathorai 
Filial^ 10); Chmnammalv. Adinath Ayyan<jar{ 11). 


Sundara Ayyar argued m the affirmative* — The Code of Civil 
Procedure does apply There are many sections in it which relate 
specifically to sales under moitgage deciees, e g , section 223(e) 
and section 295 (e), the latter of which seems to he dnoetly 
xefened to in section 97 of the Transfer of Propeity Act In 
making a distribution under section 97 of the Tiansfei of Property 
Act, section 295 would have to he kept in view, ejections 320 
and 322 also refer specifically to decrees relating to the sale of 
immoveable propeity Section 99 of the Transfer of Property 



(1) LL R , 25 Calc , 703 (2) 4 Calc V N , 471 at p 170 

(3) I L R , 23 Born , 044 at p 651 (4) I L R , 24 Bom , 3lO 


(5) I.L R , 28 Cak 73 
(7) I LR, 20 All, 351 
(9) I.L R , 22 Mad , 280 
(11) Civil Revision Petition No 


(6) I L R , 19 Mi , 205 
(8) I L R , 25 Bom , 104. 
(10) I L R., 21 Mad , 416. 
248 of 1899 (umepoited). 
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Act permits a suit to be brought under section 67, <c notwith- malii- 

btanding an} thing contained in the Code of Civil Procedure, 

section 43,” — which shows that the Code was intended to apply 

x r J Lingamueij 

generally ; and again section 85 refers to section 437 of the Code. Pantulu, 
The exception was made heeause^it was intended that the whole oiv * 
Code should ho applicable. Division 3? of chapter XIX deals with 
attachments ; and 6 deals with all executions of decrees and 
applies to property attached or unattached ; whilst mles for sale 
are in a separate sub-division. [He referred to sections 287, 294, 

295 and 304 as all dealing with sales in execution of decrees.] If 
the Code of Civil Procedure does not apply, there is no provision 
for carrying out sales under mortgage decrees. Section 104, no 
doubt, gives and authorizes rules to be framed, but even the rules 
cannot take the place of provisions in the Code. The real question 
is whether there is anything inconsistent in the Act and section 
310-A Section 2 (a) of the Act refers to chapter IV of the Code 
as a whole. The following cases show that section 291 applies to 
mortgage decrees : — Kanata Kurup v. Gomnda Kurup( 1) ; Raja 
Ram Stnghji v Chunni Lai (2) ; liar j as Rai v. Rame$har[ S) ; 

Vallabhct Vcthya Rajah v. Vedapuratti( 4). The Privy Council 
apparently regarded section 311 as applying — Birj Mohun Thakoor 
v. Rat TTma Nath ChowJhry( 5) ; Mahomed Meeia Ravuthar v 
Savvasi Vtjaya Raghunadha Gopcdar {&) ; — though the question 
was not directly raised 

W ith regard to question (ii) * — 

Rama chandra Ayyar and Ananfaknshna Ayyar argued that 
section 311, Code of Civil Pioccduie, did not apply to sales held 
under mortgage decrees Section 311 professes to apply to cases 
where “ immoveable property has been sold under chapter XIX, 

Code of Civil Procedure,” whereas in the case of mortgage decrees, 
property is sold under the Transfer of Property Act. Enles 
regarding such sales are to be framed under the Act, and the 
provisions of the Code, as such, do not govern such sales. More- 
over the Act contains provisions for the execution of such decrees ; 
e g. } in section 89. They argued that, if chapter XIX of the Code 
applied, there was no necessity for section 89 at all. The present 
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MiW . question had never been directly decided by any of the High 
kartohadv 0 otrrtB or ty the Privy Council, though section 311, Code o£ 
v. Civil Procedure, had been impliedly held applicable to sales held 
L pTZX under such decrees ; but the point had never been directly raised^ 
&c - S. Subrakmania Ayyar , contfa, was not called upon. 

Judgment was reserved. 


With regard to question (ni) the Ordir of Reference to 
the Full Bench was made hy Davies and Moore, J»T , 5 and was 
as follows : — 

Order of Rfferlnce to the Full Bfnch. “The first 
question is whether, taking this as an appeal from the order of the 
Subordinate Judge refusing to pass an order absolute for sale 
applied for under section 89 of the Tiansfer of Property Act, such 
appeal lies. 

« It is contended that the appeal lies as from an order passed 
in execution. This Court has not decided the question whether 
applications under section 89 of the Transfer of Property Act are 
or are not applications in execution, while there is a conflict of 
opinion between the High Courts of Calcutta and Allahabad on 
the point. Reference may he made to Ahihunnissa Bibee v. Hoop 
Lai Das{h and the decisions therein referred to. The subject is 
one of importance that is frequently arising of late, and as we are 
not altogether agreed regarding it, we think it should be deter- 
mined by a Full Bench, and we accordingly refer the following 
question to a Full Bench: — 

“ Does an appeal lie against an order refusing to make an order 
absolute for sale upon an application made under section 89 of the 
Transfer of Property Act ? 

6 ’, Srimvasa 1 tjyangar argued in the affirmative — It is 
submitted that au appeal lies from such an order. ( 1 ) because, it is 
an order passed in execution proceedings and appealable under 
section 24 1 of the Code of Civil Procedure, and (2), if not an older 
in execution, it is a final order even though applied for under 
section 89 of the Transfer of Property Act ; and as such is 
appealable. The construction most convenient and most m accord 
with thf scheme of the Transfer of Property Act is that an 
application for an order absolute is a proceeding in execution. 
All proceedings subsequent to decree are in execution. If f * 
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English practice is any guide, it supports that contention 
of England v Vaghano Brother^ 1) and Nonnclra Nal/t Sircar v. 


Bank Maldi- 

AAfcTGNADtf 
StlT! 

Kamalbmim Basil 2) lay down tlio canon of consti notion of a T v * 

v ^ Lingamurti 

Statute La Mahmajah of Bhantfpurv. Bam Kanno 1 )et(o), it w r as p^ntucu, 

assumed by the Judicial Committee to be a proceeding in execution. ^ " * 

There is no difference m principle between sections 86 and 87, 88 

and 80, and 02 and 93. A mortgagor paying the mortgage- 

money under section 92 or other sections is m reality giving effect 

to the deciee— that is, causing to be executed the original decree 

which determines the rights of both paities. If the mortgagor 

does not execute the decree by paying, the right to do so reverts 

to the moitgagee, who takes whatever relief he may be entitled to. 

Under section 87, a defendant is entitled to be put into possession, 

but that can only be done if he has first become entitled to 

possession under a decree; and, moreover, the machinery for 

putting him into possession is machinery of the Court, which can 

only be exercised as under a decree. So, the order absolute for sale 

referred to in section 69 is an order in execution of the decree 

* passed under section 88. It may be said that sections 86, 88 and 

92 lay down substantive rights and sections 87, 89 and 93 

determine the procedure by which those rights are given effect to. 

The change of wording from c< final decree ” in the last paragraph 

of section 87 to c£ decree absolute 99 shows that the former expression 

was misleading, and that there is not a final deei ee in cases under 

this Act. [He referred to Ghose on c Mortgage ’and Macpherson 

on f Mortgage. 5 ] The Form for sale, No. 128 of the Code of Civil 

Procedure, only deals with one decree. In an administration suit 

the form is a “preliminary order.” Moreovei, the form No 128 

only deals with the entire mortgaged property, which shows that 

I the question as to how much of the mortgaged property should oe 

| * sold to meet the decree amount can be determined in execution. 

Maharajah of Bharafpur v Ram Kanno Bei(S) shows this Form 

No 129 only contemplates one decree. Section 213 of the Code 

I of Civil Procedure shows that where a preliminary order is 

\ contemplated it is provided for-— -as in sections 213, 214 and 215, 

in the latter of which a decree is passed for accounts. The “older 

; absolute ” referred to in section 89 is defined in the latter portion 

(1) [1891] A C , 107. (2) L.R., 281 A, 18. I.L,R.,, 23 Gale./ 563. 

! ! v 3) L,R., 28 I A., 35 , 
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of the section, namely, the order for sale which the Court is to 
pass on application for an order absolute being made to it, This 
is shown by section 93. More than one of such orders may be 
passed, authorizing sale of property until sufficient has been sold 
to meet the mortgage debt, and this shows that they are ordeis in 
execution. Moreover, there cannot be more than one decree in a 
suit— see the definition. In section 57, hy which property may 
be sold, and which deals with the rights of persons not parties to 
the suit, a right of appeal is given. No such right is given m the 
case of applications for orders absolute. The explanation of the 
omission seems to he that a right of appeal exists under section 
244 of the Code of Civil Procedure— such applications being 
proceedings in execution. In Kcdar Nath v. Lalji Sahai{ 1), two 
out of three Judges held that an order under section 89 was 
appealable under section 244. In Akikunnissa Bibee v. Hoop Lai 
Bas{ 2), it is assumed that an appeal lies, the point not being 
expressly considered, and no reasons being given for the decision 
arrived at. In Ajudhia Pershad v. Baldeo Smah(Z), Pore^h Nath 
Mojumdar v. Ramjodu Mojumdar( 4) is relied on, which has been 
dissented from by a Pull Bench in Madras. An appeal was held 
to lie, evidently on the ground that the order is a final one. [He 
referred also to Doolee Chand v. Omda Ehanum( 5) ; Tduck Smgh 
v. Parsotein Proshad{ 6) ; Tara Prosad Boy v, Bhobodeb Boy (7) ; 
Sim Pershad Maity v. Nundo Ball Kar Mahopafra(8 ) ; Phul 
Ghand Bam v. Nursmgh Pet shad Misser{ 9) ; Nandram v. Bahaji 
(10).] In Bhagawan v, Ganu(ll) it was held that such applica- 
tions ate applications in execution. The decisions in Allahabad 
are uniform. In Oudh Behan Lai v. Nageshar Lai (12), the Pull 
Bench held an application under section 89 to he one in execution. 
The decree there was transferred, which could only have happened 
in the case of a final decree. Decrees for specific performance are 
similar in that they are conditional. Sections 260 and 267 of the 
Code of Civil Procedure are instances of deorees that are worked 
out in execution. In Rahima v. Nepal Rai{ 13), an order under 
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section 87 was held appealable as an order in execution. Bam Lai 
v Tulsa Kuar( 1) dissents from Porcsh Nath Mojumdar v. Bamjodu 
JIojumdar(2). In Taniram v OajananCo) an appeal was allowed. , v ' 

rrr i „ .. , _ J LlNGAMURXI 

[tie also referred to ChumuLal v. Ilarnam Das{ 4); Lai 

Salm y. Panneshar Bai( 5); Elayadath v. KrisJnia(O); Vallabha 
Vahya Rajah v. Vedapuratti( 7) ; Harendra Lai Boy Chowdhry 
v. Maharani Da$i(8) ; Sri Rajah Papamma Rao Bahadur v. $n 
Fftra Praiapa Korkonda( 9) ; Maharajah of Bharat pur y. i£<m Kanno 
1)61(10).} 

K. Sriruvasa Ayyangcu . — The orders under consideration are 
not passed in execution. Orders passed under sections 87, 89 and 
98 are all on the same footing. The putting in possession provided 
ior by section 93 is effected by an order for that purpose, and not 
m execution of a decree already passed. If section 93 provides 
merely a means for executing orders or decrees passed under 
section 92, it should contain provisions for relief, — such as the 
delivery up of title-deeds and return of the balance of money 
recovered. Similarly, if section 87 merely provides relief analo- 
gous to a warrant of execution, it should contain the reliefs provided 
by section 86 to be included in the decree. Orders under sections 
87 , 89 and 93 cannot be orders in execution, as by these orders Courts 
can vary the decree, c g. : extend time, which cannot be if they 
merely carry out the decrees. .Further it is only on the passing of 
orders under these latter sections relationship of mortgagor and 
mortgagee ceases : not by the decree passed under the previous 
sections It will be surprising if the relationship ends not by the 
passing ot a decree, but the passing of an order in execution. If the 
decree under section 88 is a final one, a further suit will not lie, — but 
this Court has held that a further suit for redemption, under section 
92, does lie — ( Ramunni v . Brahma BaUan( 11) ; Vallalha Vahya Rajah 
v. Vedapur at U(7 )) on the ground that the relationship of mortgagor 
and mortgagee continues to exist if the decree under section 92 
has not been acted on. The principle of those decisions is equally 
applicable to suits for foreclosure and sale. Even if the decree is 
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final as regards the mortgagor, it does not follow that it is so as 
regards the mortgagee. See Broom’s 1 * * 4 Legal Maxims/ 6th edition, 
page 322. The decision in Kanam Kurup v. Qomnd a Kurup ( 1 ) has 
been disapproved in Vallabha Volt yet Rajah v. VedapuratU( 2), bui.- 
not the reasoning. It is significant that section 93 is inconsistent, 
with section 203 of the Code of Civil Procedure, though both Act® 
were passed practically simultaneously. In Fisher on 4 Mortgage,! 
the phrase 44 order absolute ” is used throughout. Form No. 12S| 
of the Code of Civil Procedure has the word order/’ which iJ 
consistent with the view that the Code contemplates but one final 
decree. This is supported by Forms Nos. 130, 131 and 132. The! 
intention of the Legislature is also shown by section 87 in the j 
last clause. [He referred to Seton on 4 Decrees/ volume II, page 
1087, under the heading of 44 Forms for Foreclosure and Sale ; ” 
section 396 of the Code of Civil Procedure relating to partition ; 
Jogoduhury Debea v. Kailash Ghundra LaJnry(fi)^ Bwarka Nath 
Mtsser v. Barznda Nath Misser{ 4), Shah Muhammad Khan v. 
Kanwant Szngh{ 5), on the same point ; also to section 212 of the 
Code of Civil Procedure as to mesne profits ; Puran Chand v. Roy 
Radha Kzshen(6 ) ; Ram Iushore Ghose v. Gopz Kant Shahail ) ; 
Subrahmankm Pillai v. Narayana AyyangariO) and Rayalu Patiar 
v. Narayana Pattar{ 9) referred to in Venlatarazu v. Chinna 
Ramayya{ 10) on the same point ; Narayana Reddi v. Papayya( 11) ; 
Venkata Krishna Ayyar v. Thiagaraya Chetti{ 12).] No reasons 
for the decisions that these are applications in execution are given 
in Ram Lai v. Narain{ 13) and Oudh Beharz Lai v. Nageshar 
Lal( 14), and the former has been dissented from. Ranbtr Singh v, 
Drigpal{ 15) has also been dissented from in Ghmni Lai v. Harnam 
Das(16). Mahabir Prasad v. Sital Smgli{ 17) supports my conten- 
tion. In Bombay it is held that a second suit does not lie for 
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redemption. [He *also referred to Muhammad Ali v. Debt Din 

S. Srinivasa Ayyangar , in reply , referred to Day v. Kelland( 2), 
as showing* that the decree is the final adjudication and that 
nothing remains, but to work it out in execution ; and pointed out 
that the decree is made absolute by ex parte motion as of course, 
whereas if it were a motion for judgment, it should be with notice. 
Daniell’s ‘Chancery Practice,' volume II, part I / page 1405. He 
referred also to Order xlii, Rule 9 ; Orderly, Rule 14; Whiting v. 
Bank of United State$( 8) where Story, J., regards the original 
decree for foreclosure and sale as final and considers that the title 
of a purchaser under it would not be extinguished even if the 
decree should be finally reversed, the ulterior proceedings being 
merely a mode of executing the first decree. He also referred to 
Ghicago Vmeennts Railroad Company v. Frosdicl( 4) ; Karu - 
thasami v. Jaganaiha(5) ; Mari Rarji Chiplmkor v. Shapurji 
Mormusji(6) ; Namappa Ghciti v. Chidambaram Chethfl) ; JErusappa 
Mudaliar v. Commercial and Land Mortgage Bank , Limited^ 8) ; 
Venkata Krishna Ayyar v. Thiagaraya Chetti{§) ; Narayana 
Beddi v. Fapayya(lO) ; Sri Rajah Papamma Rao Bahadur v. 
Sri Vira Pratapa Rorkonda(lL) ; Akikunmssa Bibee v. Roop Lai 
Das (12) ; Thakur Pershad v. Sheikh Faldr-ullah( 13) ; Monkhouse v. 
The Corporation of Bedford(\\). 

Sir Arnold White, O.J.—In Appeal against Appellate Order 
No. 35 of 1901 and Appeal against Order No. 48 of 1900 : — The 
questions which have been referred to a Full Bench in these cases 
are— do sections 310-A and 311 of the Code of Civil Procedure 
apply in the ease of a sale in execution of a mortgage decree ? 

First, as regards section 310-A. The Transfer of Property Act 
came into force on 1st July 1882. Section 310-A was introduced 
into chapter XIX of the Code in 1894. Part I of the Code in 
Which chapter XIX occurs is headed £t of suits in general 55 and 
chapter XIX is headed “ of the execution of decrees. 55 Chapter IV 


(1) I.L.R., 4 AH., 420. 
(3) 13 Peters, 6 at p. 15 
(5) 8 Mad., 478. 

(7) I.L.R., 21 Mad., 18. 
(9) 23 Mad., 521. 


(2) [1900] 2 Oh., 715. 

(4) 100 US Eep , 47. 

(0) L R., 13 I. A., 66 , 10 Bom., 461. 
(8) I.L.R., 23 Mad., 377. , 

(10) LLJR , 22 Mad., 133. 


Malli- 

KARJTTNADU 

Srtti 

V* 

LingamuetI 
Panx vl% 
<ftc. 


llll I 


Mmm 




mlmmm 


(11) L.B., 23 I, A., 32 , I.L.B.. 19 Had., 249 at p. 252. 

(32) I.L.B , 25 Calo., 133. ( 13 ) L B., 22 1. A., 4A j 1 L.E., 17 All. 106 . ' J 

( 14 ) 17 Yes., 380. tl* A. i' 


254 


THE INDIAN LAW REPORTS. 


[VOL. XXV 



Malli- 

KARJUNADU 

SSTTI 


Lingamurii 

Pantulu, 

&c. 


of tlie Transfer of Property Act deals with the substantive law of 
mortgage, and with the rights of mortgagors and mortgagees, and 
also, to a certain extent, with the procedure whereby these rights 
may be enforced. The last section ol the chapter (section 101) 
empowers the High Court to make rules consistent with the Act 
for carrying out the provisions contained in the chapter. As 
regards the Appellate Side of this High Court the powers conferred 
by this section have not been exercised. This, as it seems to me, 
is an accident, which does not affect the question of construction 
which we have to determine. 

Apparently, the scheme of the Legislature in framing the 
mortgage chapter of the Transfer of Property Act was that sub- 
stantive rights should he dealt with in the Act, and that the 
proceduie for giving effect to these rights should he governed by 
rules made under the authority of the Act. In my opinion, 
however, it was not the intention of the Legislature that the Code of 
rules contemplated by section 104 should he an exhaustive and 
self-contained Code I think it was intended that the special rules 
should he supplementary to the existing general rules of procedure 
which were applicable to the subject-mattei dealt with in chapter 
IY, and it seems to me that if the Legislatuie had intended that 
the Code of rules which they contemplated for the purposes of 
the Transfer of Property Act should oust the provisions of the Code 
of Civil Procedure, the rules would have found a place in the body 
of the Act. A rule which went beyond the powers conferred by 
section 104 would, of course, as a rule made under these powers, 
he ultra vires , and it may also be that a rule which was vvitbin the 
powers conferred by the section, but inconsistent with some 
general provision of the Code, would also be ultra lire s, but this 
question does not now directly arise. 

It is to be observed that sections 310-A and 311 in terms apply 
where immoveable property has been sold “ under this chapter/’ 
Le.j under the chapter XIX of the Code. In my opinion when 
immoveable property is sold in execution of a mortgage-decree it 
is sold under, or by the authority of, the special provisions of the 
Transfer of Property Act which authorise the Court to order the 
sale. It seems to me, however, that the sale is also cc under ” the 
general procedure sections of the execution chapter of the Code 
which relate to the sale of land in execution of a decree and which 
are not in conflict with any special statutory enactment relating 
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to mortgages and mortgage suits I think the sale of land in 
execution of a mortgage-decree may be said to be a under '* such 
general provisions of the Code as well as “ under 99 the special 
provisions of the Transfer of Property Act 

But there remains, of course, the further question, did the 
Legislature intend that section 310- A should apply to a sale in 
execution of a mortgage-decree ? 

It is to be borne in mind that the section was inserted in the 
Code some twelve years after the Transfer of Property Act came 
""into force. The saving clause to section 2 ol the Transfer of 
Property Act only applies to existing enactments at the time the 
Transfer of Property Act came into operation. Section 310-A 
applies gcneiallv to the sale of immoveable property in the execu- 
tion of a decree and enables the person whose property has been 
sold on payment into Court of the prescribed deposit to apply to 
have the sale set aside, and, if tlie deposit is made within the 
prescribed time, the Court is requiied to set aside the sale. 
Strictly speaking the section is not a procedure section at all. It 
does not provide the machinery to enforce a right to which the 
person whose property has been sold is entitled either in law or in 
equity. It confers a snbstantive right. 

The fact, however, that the Legislature introduced the enact- 
ment as a supplementary section to the execution provisions of the 
Code, and the fact that the section is perfectly general m its 
terms suggest that the Legislature did not intend that the operation 
of the section should be limited to sales under decrees which had 
been obtained in suits other than mortgage suits. 

The test to apply is, — are the general provisions of section 
310-A consistent, and can they he read together, with the special 
provisions of the enactment which deals with the special subject- 
matter of the law of mortgage ? If the general provisions of the 
section arc inconsistent with the special provisions of the Act, 
then on the principle generaha eciahbu s non dcrogani I think 
the section ought not to he construed as appb ing to sales in execu- 
tion of mortgage-decrees Aftei, I coniess, considerable doubt, I 
have come to the conclusion that there is no real inconsistency and 
that section 310-A was intended to apply to sales in execution 
of mortgage-decrees No doubt the Transfer of Property Act by 
special enactment regulates the rights of the party whose property 
the Court lias ordered shall be sold in default of compliance with 
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the orders of the Court with regard to payment. Under the 
foreclosure sections of the Act (sections 86 and 87) the Court is 
empowered to postpone the day appointed for payment by the 
mortgagor. Under the corresponding redemption sections (sec- 
tions 92 and 93) the Court is empowered to extend the time for 
payment. Under sections 88 and 89, which deal with suits for 
sale, no such power is given. It would seem, therefore*, that the 
Legislature advisedly refrained from giving to the Court a power 
to extend the time for payment where, in a suit for sale, the 
Court had ordered that, in default of payment in pursuance of 
the order of the Court, the property should be sold. Now, no 
doubt, section 310- A confers rights which are outside and "beyond 
any rights given by the Transfer of Property Act, but I do not 
think the section can be said to confer any further right to redeem. 
Sections 89 and 93 provide that, on the making of an order absolute 
under either of these sections, the right to redeem and the security 
shall both he extinguished. The sections say in effect that on the 
making of the order absolute the relation of mortgagor and 
mortgagee shall come to an end. As it is put by Sir Muttusami 
Ayyar, L, in Ramunni v. Brahma Dattan(l ): — “ Between the 
dates of the order for sale a.nd that of the actual sale the position 
of the plaintiff is that of a judgment-debtor whose property has 
been ordered to be sold in execution, and he may pay the mpney 
as a judgment-debtor and thereby obviate the necessity for the 
sale.” See, too, the observations of Shephard, J., in Vallabha Taliya 
Rajah v. Vedapuratti(2) : and Macpherson oh the c Law of Mortgage 
in British India,’ 7th edition, page 697. Section 310-A does 
not, as it seems to me, have the effect of extending the time for 
redemption, because, at the time the section comes into operation, 
the right to redeem no longer exists and the parties are no longer 
in the relation of mortgagor and mortgagee. Their position is 
that of judgment-debtor and judgment-creditor, and their rights 
are governed by the provisions of the Code which relate to parties 
in that position. 

It seems to me, therefore, that both section 291, which empowers 
the Court to adjourn a sale in execution of a decree, and section 
310-A, which requires theCourt to re-open a sale which has actually 
taken place, on the requirements of the section being complied 
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with, are consistent with the special provisions of the Transfer of 
Property Act. Section 310- A no douht affects the rights of a 
purchaser, whilst section 291 concerns only the parties to the suit, 
but this does not seem to be a sufficient reason for drawing a distinc- 
tion between the sections. If a purchaser of immoveable property 
which is sold in execution of a decree other than a mortgage- 
decree'buys subject to the risk of the transaction being set aside 
on an application made within thirty days after the date of sale by 
the person whose property has been sold— and the Legislature has 
so enacted in unmistakable terms — there seems, on principle, to be 
no reason why the purchaser of immoveable property wbieh is sold 
in execution of a decree obtained in a mortgage suit should not 
buy subject to the same risk. The hardship (if any) to the 
purchaser is the same in both cases. 

As regards the auhorities, so far as this High Court is concerned, 
it appears to have been assumed in Srinivasa Ayyangar v. Ayya- 
thorai Rillai(l) that section 310-A applied to a sale in execution 
of a mortgage-decree, and in Tirumal Rao v. Syed Dastaghiri 
Miyah{2) it was expressly so decided. In the latter case the 
learned Judges declined to follow the decision of the Calcutta Pull 
Beneh in Kedar Nath liaut v. Kali Churn Ram( 3). The Calcutta 
Full Beneh decision proceeded mainly on the question whether 
section 310-A applied to sales under decrees in mortgage suits by 
virtue of the rules framed by the Calcutta High Court under the 
powers conferred by section 104 of the Transfer of Property 
Act, though no douht the Court also decided, incidentally, that 
the section itself did not apply. The decision on this point, how- 
ever, was based on the view that the sale in execution of a mortgage 
decree did not take place “under” chapter XIX of the Code. 
With all respect, it seems to me (as I have said) that although the 
power to order the sale is given by the Transfer of Property Act, 
and, therefore, in a sense, is “ under” that Act, the sale is also 
“ under ” chapter XIX of the Code. 

I agree with the conclusions of the Allahabad High Court in 
Raja Ram Singhji v. ChmniLal{ 4) and with those of the Bombay 
High Court in Kmhnaji v. Mahadev Vinaydk (5). As regards 
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section 8 10- A, I think the question should he answered in the 
affirmative 

As regards seetion 811, I have felt no difficulty At the time 
the Transfer of Property A ct was passed the enactment which is 
reproduced as seetion 811 of the Code had long been in existence 
In passing the Transfer of Property Act the Legislature must be 
taken to have had in mind the existence of such a general 
provision 

Seetion 2 of the Transfer of Property Act provides that nothing 
in that Act shall he deemed to affect the provisions of any enact- 
ment not thoreb} expressly repealed. There is, moreover, nothing 
in the general provisions of the section which can be said to be in 
conflict with the special provisions of the Transfer of Property Act. 
The seetion neither restricts nor extends the rights conferred by 
that Act. It confers a power which, apart from express enactment, 
may be said to be inheient in every Court — a power to set aside 
proceedings which are vitiated by a material irregularity which 
has occasioned substantial injury 

As regards section 311, I think the question should be answered 
in the affirmative 


In Appeal against Order No 156 of 1900 —The question 
which has been referred to us m this case is — does an appeal lie 
against an order refusing to make an order absolute for sale upon 
an application made under section 89 of the Transfer of Property 
Act ? 

The order of reference is m general terms, but the point for 
determination is, whether the order in question is an order made 
in execution pioceedings to which seetion 244 of the Code of Civil 
Procedure applies The conflict of authority upon this question is 
the leason whv the matter has been referred for the eonsideiation 
of a Full Bench 

The point put shortly is— Is a decree ” made undei seetion 88 
of the Act a decree which in itself is capable of execution or is it a 
decree which is merely prelimman or conditional and not capable 
of execution until the ' £ onlei absolute ” referred to in section 89 has 
been made 

If the matter had been tes mtegia [ should have felt little 
hesitation in holding that where theae aie two sections dealing 
with a particular class of suits the first of which empowers the 
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(Jouit to Older that, if there shall ho default in payment in 
pursuance of the older of the Court, something shall be done, and 
the second of which enacts that when there has been default the 
Court may make an “ order absolute ” that the thing be done, there 
is no complete deciee, capable of execution, until the order contem- 
plated by the second section had been made This appears to me 
to have been the scheme of the Legislature both in the sections 
relating to suits for sale (sections 88 and 89) and m the cognate 
sections relating to suits for foreclosure (sections 86 and 87) and to 
suits for redemption (sections 92 and 98). Sections 86, 88 and 92 
provide for the form of the deciee if the plaintiff succeeds, that is 
to say, if he establishes his right to foreclosure, or sale, or redemp- 
tion, as the case maj be, if payment be not made in pursuance of 
the order f oi payment which those sections empower the Court to 
make. Bach of these sections has its correlative or complementary 
section. Each section contemplates two contingencies. First that 
the orders contained in the decrees which the Courts are empowered 
by the sections to make be complied with ; secondly, that thoy he 
not complied with; and each of the eonelative sections empowers 
the party to make a further application and authorises the Court 
to make a further order on the footing, not that something may or 
may not he done, but on the footing that something has, oi has not, 
been done. The cider or decree contemplated by the sections 86, 

- and J2 appears to me to be a preliminary or conditional decree 
which m itself, is not capable of execution Otheiwise it is 
Cl cu O see why each of these sections should have its correlativo 
section dealing with the legal results which ensue (not which may 
or may not ensue according as 1 o whether payment is made or not) 
and empowering the Court to order that certain things shall be 
done (not that eeitam things shall be done m a given event) At 

Z ^ f0reclosure and redemption sections itseems 

clear that the Legislature had in mind the well-known practice of 

hl^rZ. T “ EUgknd ^ that was ’tended that 

h-re should be no final adjudication until an order absolute was 

■J , .V 0 ® n ° e° od reason holding that the Legislature 
n ended that iu suits for sale the procedure should be otherwise 

than 6 °° rr i If 86 Ct r Sl “ 1 ^ G tOTmed them ’ did n °thing more 

had ^ 10Vld ® m aehmery for enforcing substantive rights which 
had e n already declared and finally adjudicated upon in the 
previous sections, there would be more force in the argument ft* 
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i?li6 proceedings under tlie corrol&tivo sections were noticing more 
th.aa proceedings in execution. But this is not tho ease. For 
instance, tho enactment which empowers tho Court to deliver 
possession of tho property to tho mortgagee when the Court has 
ordered that the mortgagor ho debarred absolutely othis right to 
redeem is to be found in section 93 and not in section 92. Again, 
notwithstanding the “ decree ” under section 88, the defendant's 
right to redeem continues to subsist, and the security continues 
to' subsist. It is not until an “ order absolute ” is made under section 
89 that the right and the security are extinguished 

I do not think that the use of the word “ decree ” in sections 
86, 88 and 92 and the word “ order” m the correlative sections is 
in any way conclusive on tho question of construction. The 
correlative sections enact that the order under each of these 
sections is an “absolute” order, or that its effect is “absolute.” 
To my mind, a much stronger inference is to bo drawn from the 
use of the word “ absolute, ” as contradistinguished from something 
which is not absolute, than from the use of the word “ decree ” as 
contradistinguished from the word “ order.” 

In support of the view that an application for an order absolute 
is an application in execution of a decree, some stress was laid on 
the words “ if the plaintiff succeeds ” in sections 86, 88 and 92, 
But these words only mean if the plaintiff succeeds in showing that 
he is entitled to certain relief in the event of the defendant not 
complying with the order of the Court for payment. 

Turning to the authorities, so far as tho Madras cases are 
concerned, there does not seem to be any reported decision on the 
precise point which is now before us As regards the decision of 
the Full Bench in Valkbha Vahya Rajah v. Vedapurath( 1), there 
does not appear to mo to be anything either in the actual decision 
or in tho reasoning on which tho doeisiou is based which conflicts 
with the view which I have expressed In the Privy Council case 
of Sri Rajah Papamma Rao Bahadur v St t Vira, Pratapa Kor- 
honda(2), their Lordships no doubt observe (see page 253) in 
dealing with the rights of a simple mortgagee “ In default of 
payment a simple mortgage gives to the mortgagee a right not to 
possession, but to sale, which he must work out in execution 
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proceedings.” But it seems to mo these words have reference to 
what takes place after the “ order absolute ” provided for in section 
89 has been obtained. 

In Narayana Reddt v Papat/y<i(l) and Venkata Iwi&hna Ayt/cir 
v. Thiagaraya Oheth(2 ), the point did not arise but the judgments 
in both these eases are based on the assumption that the decree 
is incomplete until the further order, in the nature of an order 
absolute, has been made In Sub) ahmanuan Pilhi \ Narayana 
Ayyangar(o ), this Court held that where there had been no 
order absolute for sale the decree was incapable of execution. In 
Rayalu Pattar v Narayana Pat{m(4)^ the judgment wont on the 
ground of estoppel, but the Court observed that there ought in 
strictness to have been an order absolute for sale befoie the order 
for sale was passed, and that if the objection had been takt n before 
the sale took place it might have prevailed. In the most recent 
reported Madras ease in which the question was raised, Venkata - 
ram v. Chtnna Ramayya{ 5), the judgment also went on the 
ground of estoppel, and the point now before us was expressly 
left open. 

Apparently the Bombay High Court has never had occasion to 
consider the point, but at any rate, so far as foreclosure and 
redemption suits are concerned, the view of the Bombay High 
Court is clear — that decrees under sections 86 and 92 aro interim 
or conditional decrees See for instance Nandiam v. Babajt(b). 
The case of Rhagaimn v. Ganu(l) turned on a question of limitation. 

As regards the Allahabad High Court it was held by a Pull 
Bench of three Judges in Kedar Nath v. Lalji 8ahat{ 8), the Chief 
Justice (Sir J ohn Edge) doubting, that an order under section 87 
is an order in execution of the substantive foreclosure decree and is 
appealable under section 244 of the Code of Civil Procedure. 
About the same time it was held by a Divisional Bench of the 
same Court ( Ram Laly. Naratn(9)) that a decree for sale under 
section 88 could not be executed unless and until it had been made 


(X) I L E , 22 Mad , 133. (2) I L.K , 23 Mad , 521. 

(3) Appeal against Appellate Order No. 35 of 1898 (rmreported). 

(4) Appeal against Appellate Order No. 39 of 1899— See I L.E , 24 Mad , 699 
-Footnote. 


(5) I L.R, 24 Mad , 695. 
(7) I.L R, 23 Bom, 644. 
yp) I.L.R, 12 All, 539, 
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1 * ]k t * f 


Malli- 

kAUJUJsAIMJ 

Seiii 

V . 

LlNGAMtntTI 

Pantuli, 

&t. 


f . 

1 ' t !i 
1 1 


llifpf- 






TH1 INDIAN LAW BEPOBTS. CVOI.. XXV 


Malli- 

K ARJUNADb 

Selii 

V, 

LlNlUMUlill 

Panilii , 

cVf 


absolute by an order under soction 89, The question involved in 
the latter case was afterwards argued before a Full Bench of five 
Judges, of which Sir John Edge was a member, and the Court 
ovei ruled the earlier decision and held That an application for 
an order absolute for sale was a proceeding in execution (Oudh 
Behai i Lai v. Nageshar Lal{ 1))* With all respect, I cannot regard 
the reasoning upon which the judgment in this case is based as 
convincing Sir Donglas Straight, in delivering the judgment 
of the Court, says *— a Where a decree has been passed under 
sections 86, 87, 88, 89 or 92 directing payment into Court by a 
specified date ot a sum of money and, in the event ot its not being 
paid, declaring that the foreclosure or sale shall follow, or a right 
to redeem shall be barred, it would, m mv opinion, be a misnomer, 
it payment is made, to describe such payment as other than one 
made in execution of decree. On the other hand, it appeals 
equally clear to me that if such payment is not made, the conse- 
quences which follow are also matters concerned with the execution 
of the decree, flowing as a matter of course out of the decree itself, 
viz , to give it effect against the judgment-debtor foi having failed 
to satisfy the conditions of the decree/ ’ 

No doubt where payment is made in compliance with a deeiee 
directing payment, the payment is in pursuance of, or in obedience 
to, the decree and, ma sense, is in c execution J of the decree, 
hut, as it seems to me, it does not follow that the application 
for the order contemplated by sections 87, 89 and 93 is an applica- 
tion relating to the execution of the decree within the meaning of 
these words as used in section 244 of the Code of Civil JPioeeduie, 
or that an order made on such an application is an order made in 
execution proceedings. 

As regards Calcutta, the precise point came before the Calcutta 
High Couit in Ajudhia Pershad v Baldeo Singh (2) and Tara 
Prosad Roy \ Bhobodeb Roy (3), where it was held that a decree 
under section 88 could not he executed until it was made absolute 
under section 89. With regard to the latter ease, however, it is to 
be observed that the learned Judges seem to have relied to some 
extent on the authoiity of Ram Lai v Naunn( 4), and their 
attention apparently was not called to the decision of the Full 
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Bemh in Oudh Behan Lai v. Nageshar Lal( 1), which in effect 
overruled tiie earlier decision. 

„ r ? tte ' ° f *•>« Calcutta High Court which 

PP e view that an application under section 89 is an 

* ^f C f “ tlie suit as distinguished from an application in 
execution of the decree, and the distinction is a substantial one 
notwithstanding the explanation to section 647 of the Code The 

“ wt;" P 7 e Z kad ^ V - Nund ° Ldl Kar Maha P atra{ 2) 
theother^y^ ^ V ' Nwrm9h JW(3) are decisions 

the TS Si ? n WM0h 1 haTO arrived is that the decisions of 
the Calcutta High Couit (Judina Pershady. Bailee ^(4) and 

am rosai oy v. Bluhodeb Roy{ 5)) are in accordance with the 

H.gtcZ 8,ld “ ““ 

the r,2 T ,“ l:i 1 0 u “ " der “ *PP“»C under section 89 of 
he Transfer of Property Act is not an order made in a proceeding 

seerTio 10 ” “I u “°‘ “P ' a,abla “ "*• Such an order however, 
seems to me to have the effect of a final decree, and I think an 

appeal lies therefrom under section 540 of the Code. 

I think, therefore, that the question which has been referred to 
us should be answered in the affirmative. 

iJri’ J '~T In ApPeal again8t A PP ellate Order No 35 of 
UQl and Appeal against Order No 48 of 1900 —There n 
donht that the provisions of the Co4e o( 

oaMc to o,e« toed under specal Acte, ,f the trial, are m a "nit 

ilo:L“ 0 ri s Lt e f sre r roles in tie Acis 

of Civil Procedure. Hew, in the LZTZjgg £ ££ 

Zit Z T “ ‘.r** "* h “ W »» tSr 

conduct of I ",'*” ‘ S “ b “ :qUml *‘«PS to I* Inter, f„, the 

maC m J h « „ 1 ^ “*“** “‘‘aching to it. Thee, 
as the Transfer of P ! g °.” rasd ' qr lte Civil Piocednre Code 
° f . P 7! rt ^ A «‘ “ ^nt in regarf to them. The 
rules lor the conduct of sales by a Civil Court are t* t ! 
m chapter XIX (Gt) nf n* i -n n to bo fcmnd 

((X) 0f the 0ml Procedure Code and there is 
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(1) I L R , 13 All , 278. 
(3) I.L,R., 28 Calc., 73. 
(5) I.L.R , 22 Calc , 931, 


(2) I LR., 18 Calc , 139. 
(4) I L R , 21 Gale., 818, 





In Appeal against Order No. 156 of 1900. — With regard to 
the question raised in this reference, namely, whether an appeal 
lies against an order refusing to make an order absolute upon an ] 
application made under section 89 of the Transfer of Property Act, j 
I think that it lies as from an order passed in execution and not as 1 
from a final decree. I entirely agree with the conclusion arrived 
at by my learned colleague, Mr. Justice Bhashyam Ayyangar, 
especially as it elaborates and confirms the view I took of tW'Jj 
matter so far hack as 1893 in the case of Ramasami v. Sami(l). J 
The late Chief Justice, Sir Arthur Collins, and myself there held^ I 
that a decree passed under section 92 of the Transfer of Property 
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nothing an that chapter excluding from its operation sales in , 
pursuance of mortgage decrees under the Transfer of Property 
Act. Section 311 of the Code in that chapter provides one , 
mode of rescinding a sale before it has been confirmed, namely, 
by showing that there was material irregularity in publishing 
or conducting the sale by which substantial in-jury was caused. 
Section 310 A provides another mode by which a sale may be 
rescinded, namely, by allowing the judgment-debtor thirty days 5 
grace under certain conditions for paying up the decree amount o; 
account of which the sale was made. It seems to me that if eithe 
of these provisions applies to sales in execution of any decree, | 
including a mortgage decree, the other must also do so The fact 
that section 310 A was" enacted at a later date than section 311 j 
and after the Transfer of Property Act had come into operation 
cannot, in my opinion, make any difference Section 310A being 
incorporated as it is in the On il Procedure Code, now forms part 
and parcel of it. When property is sold in execution of a mortgage 
decree it is not sold as mortgaged property, but as the absolute 
property of the quondam moitgagoi treated as a -judgment-debtor. 

It has been restored to his fall ownership by operation of law (see 
sections 87, 89 and 93 of the Transfer of Property Act) Therefore,, , \ 
there is no reason to treat it differently from any other immoveaM# 
property belonging to the judgment-debtor. 

My answer to the references accordingly is that both sections 
310-A and 311 of the Code of Civil Procedure apply to sales in 
pursuance of mortgage decrees. 
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AH is a final decree and that orders passed under section 93 were 
merely supplementary to the decree made under section 92, shown- 
f whether the terms of the decree have or have not been fulfilled if 
other words, orders for executing the drneo in such respects 
f as it has to he executed. For instance, the decree directs if the 
mortgagor has paid the money mentioned in the decree to the 
- mOrtgag0 °’ tliat the mortgagor shall, if necessary, be put into 
! P osses “ 011 of tk ' mortgaged property. The further order of the 
Court directing that the mortgagor be put in possession as he has 
f the money, is clearly nothing but execution of the decree, 

cannot be said to be a confirmation of the decree which it is 

haTLVlT ing 7 R °’ iU the Same wa - v ’ when tIie mortgagor 
has tailed to pay the amount mentioned in the decree, it is further 

decreed that the popeity be sold, and the subsequent order that 

the pr operty be sold as the money has not been paid must also he 

bold t° he an order m execution and not mereh a confirmation of 

e decree. ^ lo hold otherwise would be to hold that one part of 

he decree rs final and that another part is not There cannot be 

final decrees on the same matter in any suit So that if the 

“*■ r « 92 - ■ 4— n ™ P ,. t ,rr«' e "; 

Z— propeit7 to the ** ca Se he p ay8 i t 

is also final m respect to the sale of the property in ,>««« IV 
not pay.. No doubt the decree is a conditional decree but 'the 
ascertaining which of its condition, has been fulfilled and he 
pasmng ot ordeis consequent thereon cannot but be matters relating 
its execution. It has been the practice of this Court to treat 
an appbeatron rn execution for an order for sale in pursuance of 
a mortgage decree as tantamount to an application V T 
order absolute for sale although these terms are nof used & This 

Z he7 er T W Pemitt6dif iUiad W deemed necessary 
that before making an application for an order for sale in e**c 7 

a prior application for making the decree for Z l i? u ’ 

order had to be applied for aitd granted So hat th 7 “ 

this* Court has been in accordance with the principle thatT* 0 * ° 

for sale is a final decree and the order for.T l t ™ 

^solute or not, ^ obtainable o^^^t ^ , 
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to sales of mortgaged property by order of the Couit. There ean, 

I think, be no doubt but that such sales may properly be said to 
be ‘ under,’ i.e., eondncted under the authority and in accordance 
•with the provisions of chapter XIX of the Civil Procedure Code. 
Before the Transfer of Property Act was passed such sales could 
only have been conducted in any part of India ‘ under ’ the Civil 
Procedure Code and even since the Transfer of Property Act was 
passed such sales can, in those provinces to which the Transfer of 
Property Act has not been extended, be conducted only under the , 
Civil Procedure Code. In those provinces to which the former Act J 
has been extended, I think it may properly be said that such sales 
are ‘ under ’ both Acts, that is to say, they are held under the 
authority of, and are conducted in accordance with, the provisions 
of the Civil Procedure Code generally, and such special provisions, 
if any, as are to be found in the Transfer of Property Act. Both 
Acts must be read together and effect must be given to the pro- 
visions of both unless they are found to be inconsistent 

In this view the right given by section 311, Civil Procedure 
Code, to apply to the Court to set aside a sale on the giound of 
material irregularity, must obviously apply to sales of mortgaged 
property by order of the Court, for there is nothing in the Transfer 
of Property Act inconsistent with that section. I think that 
section 310-A also applies to such sales and for the same reason, 
viz., that there is nothing in it inconsistent with the Transfer of 
Property Act 

When the Civil Procedure Code and the Transfer of Property 
Act were passed in 1882 there was no provision of law corre- 
sponding to that now contained in section 310-A, whereby the 
Court could set aside a sale after it had taken place, on the 
judgment-debtor paying up the decree-debt and compensating the 
purchaser for his disappointment. The law was then in this 
respect just the same in regard to sales of mortgaged property and 
sales of other property attached and sold by the Court in execution , 
of a decree. The Court had power, in its discretion, to adjourn 
the sale, but once the sale had taken place the judgment-debtor 
could not get it set aside by any payments to the decree-holder I 
and purchaser. The Transfer of Property Act in sections 87 and 
93 provided for working out decrees for foreclosure and redemption, 
respectively, and in both eases gave the Court power to postpone J 
from time to time the day named in the decree for payment, | 
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This power of postponement before making an order absolute for malli- 
foreelosure wa^ necessary in order to prevent hardship in certain 
cases. It was not given by the Civil Procedure Code, so it was v. 
necessary to provide for it in the Transfer of Propeity Act. ? A mdli, 

The Civil Procedure Code did, however, provide as already 
stated for the adjournment, from time to time, of sales of immove- 
able property generally, and as the Civil Procedure Code applied to 
sales of mortgaged property as well as to sales of other property, 
there w r as no need to make any special provision in section 88 or 
section 89 of the Transfer of Property Act for the postponement 
of sales of mortgaged property. 


Until an order absolute for foreclosure had been made the 
Court could, under the Transfer of Propeity Act, postpone the date 
\ fixed in the decree for payment of the moitgage money, and even 
after an order absolute for sale had been made, the Court could, 
under the Civil Procedure Code, adjourn the sale. But once an 
order absolute for foreclosure or for sale had been made the mort- 
gagor had no further right to redeem the property. Section 89 
I piovided that when an order absolute for sale was passed the right 
j to redeem was thereupon extinguished and the security was also 
extinguished, hut (as pointed out by Mi Macphcrson, £ Law of 
Mortgage in British India/ 7th edition, page 697) until the sale was 
effected the mortgagor had the right as a debtor to discharge the 
decree-debt and thus obviate the necessity for a sale. In that ease 
the property, being freed from the incumbiance, reverted to the 
< mortgagor in full ownership. This was how the law stood in 1882 
!v in places where the Transfer of Property Act was in fence, and it 
| was in this state of the law that Act V of 1894 was passed, whereby 
I section 310-A was introduced into the Civil Procedure Code. The 


. policy of this section is well known to those who have followed the 
course of Indian legislation in iccout \cais and is succinctly set 
forth in 4 the statements of objects and reasons 5 with which the 
i was introduced into the Legislative Council. That policy? 

f briefly stated, was to obviate the haidships arising fiom the fact 

f that immoveable property sold by auction in execution of a decree 

seldom realized an adequate or even a loasonable price, and it was 
therefore desirable to givo persons whoso property was so sold a 
| right to recover it on paying to the decree-holder the sum for 

I which it was brought to sale, and also to the purchaser fair 

f compensation for the cancellation of his purchase. The section 
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incurred by having his purchase thus set aside. It will be seen 
that the decree-holder cannot suffer, but may benefit, by action 
taken under section 310-A. The purchaser is the only person 
who may suffer, but the Legislature has deliberately imposed 
this risk on him, and he receives compensation. I think it is 
impossible to draw any distinction, either in equity or under 
the terms of the law, between the position of the several persons 
concerned when the property has been sold under a decree in a 
mortgage suit or under a decree in any other suit, and, in my 
judgment, section 310-A applies equally to both classes of debtors. 
This was the view taken by a Bench of this Court of which I was 
a member in Tinmal Rao v. Syed JDastaghiri Miyah( 1), and also 
by the High Courts of Allahabad (Raya Ram Singhji v. Chunm 
Lal( 2)) and Bombay ( Krzshnaji v. Makadev Vinayah(8 )). For 
the reasons stated I am respectfully unable to accept the contrary 
view adopted by the High Court of Calcutta (Kedar Nath Rant 
v. Kali Chum JRam( 4)). 


Lingamurti 
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In Appeal against Order No. 156 of 1900.-— As regards 
the question raised in Appeal against Order No. 156 of 1900, I 
have had an opportunity of perusing the judgment of my learned 
colleague, Sir Bhashvam Ayyangar, J., and I entirely concur 
in his conclusions, that an application under section 89, Transfer 
of Property Act, must be treated as, in effect, an application for 
execution of the decree passed under section 88, that it is governed 
by article 179 of the Limitation Act and that an order thereon is 
appealable as an order passed under section 244, Civil Procedure 
Code. I have nothing to add to his exhaustive argument. 

Bhashyam Ayyangak, J.— The questions referred to a Pull 
Bench in these three cases are respectively the following : — 

(i) Whether section 310-A, Civil Procedure Code, is applicable 

to a sale of mortgaged property which has taken place in execution 
of a mortgage decree ; 

(ii) Whether section 311, Civil Procedure Code, is applicable 
to such a sale ; 


(2) I.L.K., 19 AIL, 205. 

(4) I.L.E., 25 Calc.. 70S, . 




270 


THE INDIAN LAW EEPOBTS. 


[VOL. XXV, 


Malli- (iii) Does an appeal lie against an order refusing to make an 

KAEJUNADO -j , , , „ , ° 

Setti order absolute lor sale upon application made under section 89 
Ling amu rii of the T^nsferof Property Act. 

Pantuuu, I propose to consider these three references in one judgment 
as they all depend in a great measure upon one and the same ques- 
tion, viz., the relation between chapter XIX of the Code of Civil 
Procedure on the c execution of decrees ? and chapter IV of the 
Transfer of Property Act on c mortgages of immoveable property/ 

Dealing with the first two questions together, I am clearly of 
opinion that the provisions of sections 310-A and 311 of the Civil 
Procedure Code are applicable to sales of mortgaged property in 
execution of mortgage decrees even in provinces in which the 
Transfer of Property Act is in force. 

The Transfer of Property Act was passed on the 17th of Feb- 
ruary 1882 and came into force in this Presidency on the 1st July ; 
the Civil Procedure Code was passed on the 17th March and came 
into force on the 1st of June 1882, section 310-A being introduced 
into it by an Amendment Act (V) passed in 1894. Though the 
Transfer of Property Act does not relate to transfer of property by 
operation of law or by or in execution of decrees or orders, yet an 
exception is made in regard to the operation of section 57 and 
chapter IV of the Act [section 2 (d) of the Transfer of Property 
Act]. It is equally clear that chapter XIX of the Civil Procedure 
Code relates not only to tho execution of simple decrees for pay- 
ment of money, but also to mortgage decrees directing sale of 
immoveable property ; and in provinces to which the Transfer of 
Property Act has not been extended, the enforcement and execution 
of mortgage decrees is regulated solely by chapter XIX, Civil 
Procedure Code; sections 223 (<?), 295 (c), 320 and 322, Civ il Pro- 
cedure Code, directly refer to decrees diiecting the sale of immoveable 
property for the discharge of mortgage debts; and sales in 
execution of mortgage decrees must be conducted only under the 
provisions of chapter XIX, Civil Procedure Code, and the rules 
which it is obligatory on the High Court to make under section 287 
of the Civil Procedure Code. 

Sections 87, 89 and 93 of the Transfer of Property Act prescribe 
certain rules for the enforcement of decrees in foreclosure suits, 
in suits for sale and in suits for redemption, such rules being, in 
my opinion, supplemental to those prescribed by chapter XIX of 
the Civil Procedure Code. Speaking generally, I may mention 
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that "with the exception of sections 278 to 284 (i elating to claims 
preferred to or objection made to the attachment of property in 
execution ot a decree) and possibly a few more sections, all the 
other sections are applicable of their own force to the execution of 
decrees on mortgages. Section 649, Civil Procedure Code, places 
this matter beyond all doubt That section extends the rules 
contained in chapter XIX to the execution of any judicial piocess 
for the sale of property which may be ordered by a Civil Court in 
any civil proceeding. Such provision is made in view to extend 
the provisions of chapter XIX which relates only to suits, to sales 
which may have to be made by a Civil Court in some proceedings 
other than proceedings in a suit. It is thus obvious that all sales 
which may have to take place in execution of decrees passed in 
suits are governed and regulated by chapter XIX, Civil Procedure 
Code. 

Section 104 of the Transfer of Property Act empowers the 
High Couit — without making it obligatory on the High Court to 
do so, as in the ease of rules contemplated by section 287, Civil 
Procedure Code — to make l ules, consistent with the Act, for 
fi carrying out the provisions J of chapter IV of the Act. No rules 
have yet been framed in this Presidency under this section — so far, 
at any rate, as Conits subject to its appellate jurisdiction arc 
concerned. But, in my opinion, the i ules contemplated by section 
104 cannot affect the question now under consideration, and indeed, 
so far as the Couits subject to tho supci intendcnce of the High 
Court arc concerned, no mlc could he framed under that section 
inconsistent with sections 310- A and 311, Civil Procedure Code, or 
any other enactment for the time being in force. Section 104 of 
the Transfer of Property Act must be read subject to section 15 of 
tho Chaitcr Act vhieh provides that the High Couit shall have 
power to make and issue general lulcs lor regulating the practice 
and proceedings of all Couits which may he subject to its appellate 
jurisdiction, provided that the rules so made are not inconsistent 
with the provisions of any law in foice, and shall, before they are 
issued, have received tho sanction of the Governor-General in 
Council or of the Governor in Council of Madras or Bombay as the 
case may be. If section 104 of the Transfer of Propeity Act were 
construed as enlarging the poweis thus eonlcrred upon the High 
Court, so as to make it competent for tho High Court to substitute 
its own rules for those contained in the Civil Procedure Code> or tb 


Ma lli- 

KARJUNADU 

Settj 

Lingamurti 
Paniu lit. 





272 THE INDIAN LAW EEPOETS, [TOI*. XXL 


lsl\ in 

Iv UUl \A1 t 

Bf j j i 

V 

Lin&vmui I 
\ 

&< 


make rules which are inconsistent with the provisions of the Civil 
Procedure Code, section 104 of the Transfer of Property Act will 
be ultra mres of the Indian Legislature ; for under section 22 of 
the Indian Councils Act (24 & 25 Viol., cap 67) it is beyond 
the power of the Grovei nor-Geneial m Council to make any law 
affecting the provisions of any Act passed in the same session of 
Parliament, and the Indian High Courts Act (24 & 25 Viet , cap, 
104) was passed m the same session as the Indian Councils Act 
(24 & 25 "V iot , cap. 67) Section 9 of the Chaitei Act, no doubt, 
subjects all powers and authority for and in relation to the 
administration of justice, which may he conferred upon the High 
Cornts by Her Majesty’s Letters Patent, to the control of the 
legislative authority of the Govern or-General of India in Council. 

But the power to make rules for regulating the practice and pro- 
ceedings of the Subordinate Courts is not lonieircd upon the High 
Court by Lctteis Patent, but by section 15 oi the Charter Act 
itself, and such powu therefore ca m no wav he affected by the 
Indian Legislature On this point T nun refer to the decision of ^ 
ihe Calcutta High < ouit m Qucut i. Mecn cs(l) and in particuiai 
to the following < x tract tbeiefrom (at page 1 12)— 4 4 After coil- 
bideiation of thi* question, L think that the meaning of the woidb, 
s any piovisions of any Act passed m the piesent si ssion of 
Parliament or hereafter to be passed,’ is pi oi isions m the Act itself 
For instance, there is the qualification of the Judges of the High 
Couit. The Governor-General m Council has not power to make 
an alteration m that There is an express provision of the Aef 
upon the subject Po also in section 15 there is a provision giving 
to the High Com l superintendence over the Courts which are 
subject to its appellat3 junsdietion. That again is a provision m 
the Act which cannot be affected or altered by the Governor- 
General in Council, But I am of opinion that the woids provi- 
sions m the Act ? do not apply to what is not in the Act itself, but 
only in the Letters Patent which the Act authorises to be issued, 
and which can only be said to be a ‘provision of tho Act’ by 
relation by what is rather a forced construction, namely, that as 
the section says that the Courts shall have all the jurisdiction which { 
shall be gi\en by the Letters Patent, whatever is given by them 
becomes fixed, and is in the same state as if the words in the 1 
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Letters Patent had been m the Act itself. I think that was not 
the intention of the Legislature and what has occurred subse- 
quently confirms me in that opinion 15 Section 15 of the Charter 
Act also empowers each of the High Courts to prescribe forms 
for every proceedings in tbe Subordinate Courts for which it 
shall think necessary that a form he provided ; and the proviso 
that they shall not he inconsistent with the provisions of any 
law in force is equally applicable to them. But section 644, 
Civil Procedure Code, subjects the forms set forth m the fourth 
schedule thereto to the power conferred on the High Court by 
section 15 of the Charter Act 

Section 104 of the Transfer of Property Act docs not, in my 
opinion, pximarily contemplate the making of mles foi the execu- 
tion of deeiees passed under chapter IV of the Act, such rules 
being already provided for by chapter XIX of the Civil Procedure 
Code, supplemented as they are by sections 87, 89 and 93 of the 
Trans Li ot Piopeitv A<t "What the section contemplates is the 
making ot mlrs for c carrying out the provisions ? m the chapter 
, Section 85 provides that all peisons having an interest in the 

! property comprised in the mortgage must be joined as parties to 

any suit relating to such mortgage. But the sections relating to 
foreclosing sale and redeinplion do not provide for successive 
redemptions and foreclosures and for the adjudication and enforce- 
ment ol the rights of puisne mortgagees and of other persons 
having an mteiobt m the piopeitv comprised m the mortgage who 
aie joined as paities to the suit No in considerable number of 
mortgages on which suits are brought are ically c anomalous mort- 
gages ’ and adequate provision is not made in the chapter for 
dealing with such smts and for working out the rights and liabili- 
^ ties flowing therefrom. The rule-making power conferred on the 
I 4 High Court by section 104 is, in my opinion, principally intended 
I to regulate the procedure to be adopted for carrying out these 

and similar provisions contained in the chapter. The wording of 
section 104, however, is sufficiently wide to authorize also the 
making of rules for more effectually enforcing decrees that may he 
passed under the chapter ; hut such rules may supplement the 
provisions of chapter XIX, Givil Procedure Code, provided they 
axe not inconsistent with them, but cannot supersede them. 

With all deference I am unable to concur in the 3?mll Bench 
ol the Calcutta High Court in Kedar Nath Raid v. Kali' 
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Churn Rnm{ 1) in which it was held that section 310-A, Civil 
Procedure Code, was not applicable to a sale of mortgaged prop- 
erty in execution of a decree ordering sale thereof. In that 
decision the learned Chief Justice goes so far as oven to doubt 
whether a rule under section 104 of the Transfer of Property Act 
extending section 310-A, Civil Procedure Code, to such a sale 
would not be invalid as being inconsistent with the Transfer of 
Property Act. The whole reasoning proceeds upon the assump- 
tion that section 104 would not have been introduced into the Act, 
if the provisions of the Civil Procedure Code for the execution of 
decrees were applicable to sales of mortgaged property in execution 
of decrees passed under the Transfer of Property Act. The High 
Court of Calcutta appears to have framed rules simply extending 
specified sections of chapter XIX, Civil Procedure Code, to sales 
of mortgaged property. At the time when such rules were 
framed, section 310-A had not been enacted. If it had been pro- 
vided by section 104 of the Transfer of Property Act, that it 
would he competent for a High Comt to extend all or any of the 
sections of chapter XIX of the Civil Procedure Code to sales of 
mortgaged property, that might, by implication, amount to a 
legislative declaration that chapter XIX in itself was not appli- 
cable to such sales. But that is not how section 101 is fiamed. 
What the High Court of Calcutta has done is not to make rules 
but to extend specified sections of the Code of Civil Procedure to 
them. The argument that the application of section 310-A, Civil 
Procedure Code, to the setting aside of a sale of mortgaged prop- 
erty is really to extend the time for redemption and thus to 
violate the provisions of the Transfer of Property Act is far from 
conclusive. When an Older for sale is passed under section 89 of 
the Transfer of Piopeity Ad,— and a sale could take place only 
after such order— the light of redemption and the security are 
both extinguished, and the property is sold unincumbered by the 
mortgage, like any other property of the judgment-debtor which 
has not been mortgaged as security for the decree debt. The 
judgment-debtor, therefore, by being allowed the statutory benefit 
of section 310-A is not allowed to redeem the property from the 
mortgage, but, as m the case of a sale of any of his other properties 
not comprised in the mortgage, to rescind the sale and that only 


in 
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on condition of paying compensation for such rescission to the 
auction purchaser, viz., 5 per cent, of the purchase money. 

The application of section 310-A to such a sale — ordered under 
chapter IY of the Transfer of Property Act hut conducted and 
carried out under chapter XIX, Civil Procedure Code-can no 
more he regarded as extending the time for redemption of a 
mortgage than the application of section 291, Civil Procedure 
Codo, under which any sale ordered under section 89 of the Trans- 
fer of Property Act may he adjourned from time to time and in 
fact stopped, if before the lot is knocked down the mortgage debt 
and costs are paid into Court The question as to whether 
sections 310-A, 291 or other similar sections in the Codo of Civil 
Procedure are, or aie not, consistent with the provisions of the 
Transfer of Property Act will he material only if it is proposed 
to make rules under section 104 of the Transfer of Property Act 
embodying the provisions of those sections of the Civil Proceduie 
Code on the assumption that those sections in themselves are 
by virtue of section 104 of the Transfer of Property Act, rendered 
inapplicable to sales in execution of mortgage decrees passed 
under chapter IY of the Transfer of Proper!) Act. But in the 
view that those sections are in themselves applicable to such sales 
and that section 104 of the Transfer of Property Act does not 
render them inapplicable, the question as to their being con- 
sistent or otherwise with the provisions of the Transfer of Property 
Act is immaterial If in any particular there be a real inconsist- 
ency between the provisions of the Transfer of Property Act— 
which was passed on the 17th February and came into force on 
the 1st July 1882 and of the Civil Procedure Code-which was 
passed later on the 17th March, but came into force earlier on 
the 1st June 1882— it may admit of some doubt as to which 
should Prevail That, in passing the Transfer of Property Act 
it was the policy of the Legislature that the Act is not to 
operate as repealing by implication the provisions of any 

sTcti n3 n i; A 6XPreSSlj d f Uwd “ 2 «■ as 

section 310-A is concemed-which was enacted only in 1894— 

there can he no manner of doubt that that must take effect even 
Property Act C011S1Stent ^ ^ pr0visions of the Transfer of 

Calcurtn^- 0 ^ °? Wh t° h ^ ab0V6 Ful1 Bendl decisi0 * of [the 
Calcutta High Court is based, if not its authority, is very much 
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shaken by the decision of a Division Bench of the same Oonrt in 
Daksfuna Mohan Roy v. Snmati Basumati Debit! ). 

Tt has been held by this Court as well as by the High Courts 
of Bombay and Allahabad that section 310-A is applicable to 
sales of mortgaged property in execution of mortgage decrees 
[Tirumal Rao v Syed Dastaghiri Mtyah('Z) ; Ki/shnaji v Vnhadev 
Vtnayak(8 ) ; and Raja Ram Ringh/i v Ohunni Z>/7(4). Several 
decisions (Btrj Mohan Thaloor Rat U,na Nath Chowdhry{ 5) 
and Mahomed Meera Ravuthar v Savvam Vijaya Raglmnadha 
Gopalar{ 6)) have proceeded upon the assumption that section 311 is 
applicable as well to sales of mortgaged proper!} as to sales in 
execution of simple money decrees T see no reason whatever to 
depart from these decisions and to adopt the view taken by the 
Bud Bench of the Calcutta High Court. 

As regards the reference made in Appeal against Order No. 156 
of 1900,1am clearly of opinion that an appeal does lie from an 
order refusing to make an older absolute in pursuance of a decree 
for sale passed imdei section ^ of the Tiansfer of Property 
Act A decree passed under section 88 ol the Tiansfei of Property 
Act, eithei undei paragiaph i oi paragraph 2 thereof, fulfils in 
every respect the fust part of the definition of ‘ decree ’ as given m 
the Civil Procedure Code, viz, ‘ decree means the formal expression 
of an adjudication upon any light claimed or defence sot up in a 
Civil Court, when such adjudication, so fai as regards the Court 
expressing it, decides the suit or appeal’ This corresponds to 
what— unless there is something to show an intention to use the 
words in a more extended sense— in law is legarded, in its strict 
and proper meaning, as a ‘ final judgment,’ that is, ‘ a judgment 
obtained in an adtion by which a pieviously existing liability 
of the defendant to the plaintiff is ascertained or established, 
(per Cotton, L J , m Ex parte Chnery{7). In the same ease 
Bowen, L J., in expressing his concurrence v, ith Cotton, L J , 
observed as follows : — “ I think that a garnishee order absolute is 
not a ‘ final judgment.’ There is an inherent distinction between 
‘orders’ and ‘judgments. It is true that certain acts of 
Parliament have given to ‘oiders’ the effect of ‘judgments,’ 

(X) 4 Calc W.N., p 474, at pp 479-480. (2) I L R., 22 Mad , 286 
(3) I.L.R., 25 Bom , 104. (4) i l R , 19 A il 2 05 

(5) L.B., 19 I A., 154; 1 L.R., 20 Calc., 8. 

(6) L.B., 27 1.A , 17; 1 L B„ 23 Mad ,227. (7) L E , 12 q.B D., 342 at p 34s 
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kit the distinction between them remains. The words 6 final 
-judgment 5 haring, then, a proper professional meaning, when, 
they are found in a section of an Act of Parliament defining 
acts of bankruptcy, they should be as strictly eonshued as if 
they occurred in a section which was defining a misdemeanour, 
because the commission of an act of bankruptcy entails disabilities 
on the person who commits it 55 [vide also Smith v. Daues( 1)). 

The Civil Procedure Code contemplates but one 4 decree 5 in a 
suit, in the above sense, and it no where contemplates the passing 
of a 'preliminary decree 1 as distinguished from a ‘final decree 5 
or of a 4 decree nisi as distinguished from a 4 decree absolute 5 (vide 
sections 213, 215, 215-A, 265 and 306) Sections 213, 215 and 
215-A empower the Court, 4 before making its decree J m the classes 
of suits therein refened to, to cider that accounts be taken In 
the ease of a suit for the paitition of an estate paying revenue to 
Government, the Court passe* but one decree and that is a decree 
directing the partition. It is then transferred to the Collector tor 
making the partition according to the law, if any, regulating such 
partition (section 265) No further decree is passed by the Court. 
In the case of a suit for paitition of immoveable pioperty not 
paying revenue to Government there is to be also but one decree ; 
but, before making that decree, the Court may appoint a commis- 
sioner to submit a scheme for effecting the partition (section 396) 
There is, in the section, no reference made to a ‘preliminary 
decree 1 All that the section enjoins is that the Court 4 after 
aseei taming the several parties interested m 5 the property, of 
which a partition is sought 4 and their several rights therein, may 
issue a commission, 5 &c 

The second part of the definition of 4 decree 5 m the Civil 
Procedure Code enlarges the first part of the definition by 
including therein 4 an order rejecting a plaint, or directing accounts 
to "be taken, or determining any question mentioned or referred to 
m section 244, but not specified in section 588.’ But for this 
enlargement of the definition of 4 decree 5 the right of first and 
second appeals would, under sections 540 and 584, Civil Procedure 
Code, be restricted only to 4 final adjudication 5 of a suit corre- 
sponding to a ‘final judgment 3 in its strict and proper sense as 
explained in Ex parte Ghmery(2) already quoted. The effect of 


(1) L.R , 31 Ch.D , 595 


(2) L.R*, 12 Q.E.B ? 3^ aft F >345, j 
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the enlargement is to extend such right of first and second 
appeals to ‘ orders directing accounts to bo taken’ prior to final 
adjudication and to all orders subsequent to adjudication, which 
orders are passed under section 244, Civil Procedure Code, to give 
effect to or cany out the adjudication. An order rejecting a 
plaint is also thus made subject to a first and second appeal. 

The scheme of the Civil Procedure Code is clear, namely, that 
there is to be only one decree in the suit, corresponding to the 
first part of the definition, and that all ‘orders’ subsequent 
thereto, relating to the execution of such decree, determining any 
question mentioned or referred to in section 2 14 are also to be 
treated as 1 decrees ’ for purposes of appeal, as also orders rejecting 
a plaint or directing accounts to be taken in the course of a suit. 
The adjudication of the suit in the sense of ‘final judgment’ 
therein is reached when the 4 decree ’ according to the first part of 
the definition is passed : but the suit terminates only when such ' 

4 decree is fully effectuated and all proceedings in execution 
thereof are 4 proceedings in suits ’ (vide explanation to section G47, 
Civil Procedure Code) and until the final judgment (decree) is 
satisfied the cause is still pending (Salt v. Gooper( 1)) and the 
action is not dead (Colhnson v. Jeffery ( 2)). 

As regards Form No. 129 in the fourth schedule to the Civil 
Procedure Code, which is headed 4 final decree for foreclosure ’ 
and which by section 87 of the Transfer of Property Act was 
amended by substituting ‘decree absolute’ for ‘final deeiee,’ I 
may mention that in the body of the form reference is made to 
4 the order made in this suit on the day of last and the 
period of six months has elapsed since the said day of last.’ 

It will thus be seen that the form is not technically accurate"; 
what is referred to as 4 order ’ in the body of the form is technically 
and m reality a ‘decree’ passed under and referred to as such in 
section 86 of the Transfer of Property Act. I may add that,-* 
according to the English law and practice, the heading of the » 
form ought to be 4 order absolute for foreclosure ’ and not 4 fin a l 
decree for foreclosure.’ I fully concur in the following criticism 
of this amendment by Macpherson in his 4 Law of Mortgage in 
India’ [7th edition, page 695, note (4)]-“ The amendment of 
the heading of Form No. 129 of schedule IV of the Civil 
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mi™ 0e f Ure Code made b T this paragraph seems hardly correct m 
m Act nowhere refers to a ■ decree absolute,' l;b,,. g b the 
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edition, page 1089) ” Dr. Ghose in his Tagore Law T T 
the e Law of Mortgages in India ’ (3rd „]!• 7 Le ° tares 011 

uotiem^ this amendment of the heading. of 2m' C' 1 

Procedure Code, observes*—' if „ -f . JNo 1<J9 > Cfivil 
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as force losuie is made final by an « order ’ and n 7 ’ 5 

Forms, and much less the heading oTform, 7 “ 7™'’” 
tbe construction of the Act und -n & a ’ 0djnxiot coutro1 
of . formb y ,„ JV 4 2“? “ e teadine 
amendment ie all the mom ^ 
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provided for the passing of a 4 preliminary decree’ corresponding 
to section 92 of the Act, and, in accordance with the English 
Chancery law and practice, c for the suit standing dismissed and 
the plaintiff being foreclosed of all right to redeem ' (corre- 
sponding to section 93 of the Act) in default of payment, within 
the time fixed, of the amount found due. In the subsequent 
editions of the Bill the provision for the dismissal of the suit 
in default of payment within the time fixed was dropped 
that for the passing of an order absolutely debarring the 
plaintiff of all right to redeem being alone retained. So far 
as section 88 is concerned, in which the decree is for sale of 
the property mortgaged, whether the same be passed in a suit for 
sale, or in lieu of foreclosure in a suit for foreclosure, the matter 
is free from any difficulty, and whatever doubt there may possibly 
be as to the nature and scope of an order absolute for foreclosure 
under sections 87 and 93, none such exists in regard to an order 
absolute for sale under section 89, which is the matter immediately 
under reference. Form No. 128 (fouith schedule, Civil Prooedurt 
Code) is the form of a decree for sale as prescribed by section 8^ 
of the Transfer of .Property Act, and there is no form given for 
an e order absolute for sale ’ corresponding to the so-called 4 decree 
absolute for foreclosure ’ (Form No. 129). The English font 
corresponding to Form No. 12S, Civil Procedure Code, is Form 
No. 12 (Sale in Default of Payment) in Seton on 4 Judgments 
and Orders 51 (5th edition) on page 1587. In Seton, as in the 
Oivil Procedure Code, there is no distinct form for an 4 ordei 
absolute 9 for sale. In the form iu Seton, liberty is reserved tc 
apply at Chambers, for directions to effect the sale (vide Animal 
Practice for 1902, volume I, page 764, order 55, rule 2, clause 
14). 

Under the Transfer of Property Act, an order for sale u 
obtained under section 89, in default of payment by the mort- 
gagor of the decree amount within the time specified in the decree; 
on the passing of such order, the security as well as the mortgagor’s 
right to redeem are both extinguished and the sale is conducted 
under the provisions of the Civil Procedure Code as in the ease of 
a simple money decree, in execution of which the property ordered 
to be sold had been attached, and the 4 security J of the decree- 
holder as mortgagee of the property is preserved by the decree by 
giving Mm against the sale-proceeds, 4 the same right as he had 
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hesng extinguished by the passing of an order absolute,^ 
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. . , ^ °P the passing of an order absolute for sale the 

• 8 llg lt t0 redeem and *iie security are extinguished it 

is clear that the defendant cannot redeem the mortga4 after the 

~ t a v der - Aud if the effect ° f «■ ~ £ 

defendant could not pay off the amount due after an order for sale 
had been passed, this provision would be most inequitable, for it 
u amount to this, that a mortgagor who was willing to pay 
the amount of Ins debt would be absolutely prohibited fro! doLg 
so and that a Court would be compelled to sell a property in order 
that a mortgagee might receive payment of that which the 
mortgagor was before, and at the time of the sale, perfectly ready 

H " 8Ubmitfced ’ h0 — - that, though 

to A ~ n ° d ° Ubt “ t0 extiD ^ uish the mortgagor’s 

debtor J T’ he St f ^ tke Same rigbt as any other iudgment- 
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is inconsistent with the section, and, as it favours equity it is one 
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horn time to time the day fixed in the decree for payment of the- 
mortgage money, is because the mortgagor -under the provisions of 
the Civil Procedure Code is given liberty to arrest the sale by 
payment before the lot is knocked down, and there is no need for 
a reconveyance by the mortgagee, inasmuch as, on the passing of 
an order absolute for sale under section 89, the mortgage security 
was extinguished and the ownership reverted to the mortgagor by 
operation of law Though the absence of a proviso to section 89, 
empowering the Court to postpone the dav appointed in the decree 
for payment of the amount will not really prej udiee the mortgagor 
— the judgment-debtor — if the mortgagee should obtain an order 
absolute for sale, yet it the mortgagee, as he might in some cases, 
does not choose to do so, the mortgagor will be unable, so far at 
anv rate as the Transfer of Property Act goes, to obtain recon- 
veyance of the property hv exercising his right of redemption on 
pa\ment after the day appointed. It would, theiefore, have been 
better if the pioviso tor postponing such dav which finds a place 
in sections 87 and 93, had also been added to section 89 

If the decree foi sale passed under section 88 of the Transfer 
of Property Act has only to be executed under the provisions of 
chapter XIX of Civil Procedure Code, section 89 of the Transfer 
of Property Act, might at first sight seem superfluous. Without 
saying that section 89 is absolutely necessary in the sense that, hut 
for it, decrees passed under section 88 could not he executed— for 
moitgage decrees passed prior to the Transfer of Property Act 
were being executed under the provisions of the Civil Procedure 
Code — section 89 serves two purposes. Under the Civil Procedure 
Code it is only property that had been attached that could be 
ordered by the Court to he sold (vide section 284). Hence it was 
that, prior to the passing of the Transfer of Property Act, and in 
this Presidency even for some years after it, mortgage decrees used 
to he executed hy first attaching the mortgaged property referred 
to in the decree and then obtaining under section 284, Civil 
Procedure Code, an order for Bale, the result of which was thaf^J 
claims to the mortgaged property preferred by strangers used 
be entertained and summarily adjudicated upon nnder the clain^f 
sections of the Civil Procedure Code. This defect in the Civil 
Procedure Code, by reason of which a difficulty might be raiselj 
that an order for sale of the mortgaged property which had not 
been attached could not he obtained under its provisions, wafe 
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remedied by section 89 of the Transfer of Property Act. Another 
important purpose served bv section 89 is to extinguish the security 
and the correlative right of redemption, so that the decree may he 
executed as a money decree in respect of the mortgaged property 
ordered to be sold, and the property be sold as if the mortgagor— 
the jndgment-debtor-were the owner thereof, unincumbered by 
the mortgage in question, thus obviating the necessity for exten- 
sion of the time fixed for payment under section 88 as in the ease 
of decrees for foreclosure or redemption. 

In my view, section 89 operates as a provision supplemental 
to chapter XIX of the Civil Procedure Code, so that a mortgage 
decree passed under section 88 of the Transfer of Property Act 
may be executed on a scientific basis, and the application to the 
Court for an order absolute for sale is nothing but an application 
under section 235, CM tWedw, 0o „ e , to 

r,r,P mt a„ a 

Kmlonada(\), Maharajah of Bharatpur v. Ram Kamo Dei (2) 
arendra Lai Roy Chowdhry v. Maharan i Dasi( 3)), the decree’ 
passed under section 88 of the Transfer of Property Act. In all 
these three cases the Judicial Committee of the Privy Council refer 
o the enforcement of the conditional directions contained in the 
decree passed under section 88 of the Transfer of Property Act as 
execution of the same, and in the last of them, the order absolute 
passed by the original Court under section 89 is referred to by the 
. uc icial Committee as the giantmg of ‘ execution of the decree to the 
full amount. Section 89 is silent as to the contents of the applica- 
tion, whether it should be verified or not, and notice thereof given 
or not to the judgment- debtor, because these matters are fully 
provided for by sections 235 and 248, Civil Procedure Code 

an amir 1 7 7 part ’ Culars - iven ^ section 235 will show that 

T 10a 1011 ° r an order a,1solute for sale under section 89 of the 
Transfer of Property Act must contain all such particulars 
ar icular j after specifying certain reliefswhich may be applied 
or, concludes ‘ or otherwise as the nature of the i elief sought may 

88 none of t h 7-° ^ * m0rtgag ° dec,Pe as 8ueh md er section 

for and t 1 77 ‘ i ' pa * * *FpHed 

for, and the other’ relief to ho applied for will he an order 


’ H 1 f •’ 32 * V 36 , I L R , 19 Mad , 2i9 at p. 233. 
2) L R , 28 I A., 35 , I L.B , 23 All , 181 

(D L,R , 28 I A , 80 , I.L R , 28 Calc , 557 at p 565. 
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absolute for sale of the mortgaged property. Whether or not 
notice of this application is to be given to the judgment-debtor or 
his legal representative will depend on the provisions of section 248, 
Civil Procedure Code ( Tarapctda Ghose v. Kaminl Dam{ 1)). The 
order of the Court under section 89 should be to sell either the 
whole of the mortgaged property, or only a sufficient portion 
thereof specifying such portion in the order. Under section 286 
the sale will have to be conducted by an officer of the Court and 
made by public auction. As soon as the order for sale is passed* 
the duty devolves upon the Court to issue and publish a proclama- 
tion of the intended sale under section 287, Civil Procedure Code, 
and the sale will have to be conducted and completed in the 
manner provided by the subsequent sections, a warrant of sale 
being issued to an officer of the Court in the form prescribed by 
E orm No. 145 of the fourth schedule to the Civil Procedure Code. 

That an application under section 89 of the Transfer of Prop- 
erty Act for an order absolute for sale is only an application for 
1 leave to issue execution’, is also in conformity with the execution 
chapter containing tho rules framed under the Judicature Act 
under Order No. 42. Rule 9 runs as follows : — 66 Where a 
judgment or order is to the effect that any party is entitled to any 
relief subject to or upon the fulfilment of any condition or contin- 
gency, the party so entitled may, upon the fulfilment of such 
condition or contingency, and demand made upon the party against 
whom he is entitled to relief, apply to the Court or a Judge for 
leave to issue execution against such party. And the Court or 
Judge may, if satisfied that the right to relief has arisen according 
to tho terms of the judgment or order, order that execution issue 
accordingly, or may direct that any issue or question necessary for 
the determination of the rights of the parties he tried in any of 
the ways in which questions arising in an action may be tried,’* 
(Annual Practice, 1902, volume I, page 571.) Tho judgment 
or decree passed under section 88 of the Transfer of Property Act, 
in so far as it orders sale of the mortgaged property in default of 1 
payment within the time fixed in the decree, is a judgment subject l| 
to a condition or contingency as defined in the above rule, and 
an application to enforce the judgment (vide section 230, Civil 
Procedure Code) by ordering the sale of the mortgaged property 

(1) 6 Calc, W.Wi, Appx. xxvu. 








f ' 


VOL, XXV.] 


HABEAS SEEIES. 


oa gro^i that the condition „ r contingenoy h» happened tu™. 

ng n an appheation for leave to issue execution against KiBJ o-v*eB 
the mortgagor-tho judgmcnt-debtor-s, provided in the Ibove 
me, and the applicant affords proof that the condition or con+in L * N6AJ?CJm 
gene 7 has happened, entitling him absolutely to 
by verifying his petition which is presented under sections 89 of 
the Transfer of Property Act, and 235, Civil Procedure Code 
Under section 223, Civ il Procedure Code, a decree passed 
under section 88 of the Transfer of Property Act may he sent for 
execution under the provisions therein contained, to some other 

the ord P ; m 7 • Pim011 ’ * ^ ^ S ° 88nt eitter or after 

order for sale is passed under section 89. In the latter case 

uch order should, under section 224 (c), Civil Procedure Code’ 

company a copy of the deciee sent for execution ; in the former 

s“ 8 °t ‘° tte d “' 08 ” -* — ita C ZZ 

section -28, the same powers m executing such decree as if it had 

r d . ife ° rdeM “ *»»» are 

subject to the same rules m respect of appeals as if the decree had 

been passed by itself. If the Court, to which a decreeTassed 

under section 88 of the Transfer of Property Act is sent for 

777* , 1S ^ fiotion of la ^ to he deemed the Court which 
passed the decree itself, the order for sale under section 89 can of 
course be passed hy that Court itself and need not he passed \ 7 

Fh-rtZ t WlUeh m f3Ct PaSS6d tbe decree ’ either as a Court of 
bust Instance or as an Appellate Couit. 

That section 89 of the Transfer of Property Act does not 

contemplate the passing of a ‘ decree absolute 1 by making absolute 

the decree which was passed only conditionally under section 88 

is placed beyond all doubt by the fact that the conditional decree’ 

m favour of the defendant-the mortgagor-against the plaintiff- 

mortgagee-is not required to be made absolute by an applica- 

^ Ini 6fendant ~ tte mor ^ a g° r — under section 

. In every decree passed under section 88, tbe defendant nn 

~ *. We W in the doiv , “ 

found dne and declared, is entitled to a recovery f om the pZ.as 

—“"Z* 8 ZZ * tte mort ^ ed ™ *» • 

° ^ Wentat on failing tb, condition of payment i» of u r. i»f 

!? entitled to tbo above reliefs by executing tkf dwree i 

t if so, why is section 89oftbe Tranefer ef Prepay Aot 

, i ,i ■i .ut'dtiiM&M . ;M 
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silent about any order absolute, at tbe instance of the defendant, 
for all or any of these reliefs ? The reason is that the sections of 
the Civil Procedure Code relating to the enforcement of decrees for 
delivery of chattels or of immoveable property or for the execution 
of conveyances are ample in themselves and may be carried out 
without the aid of a supplemental provision in section 89 of the 
Transfer of Property Act, as in the case of an order for sale of 
moitgaged property. [ have already suggested the probable 
reason for this supplemental provision in section 89 of the Transfer 
of Property Act in regard to an order for sale of mortgaged 
property. Be this as it may, the scope and object of section 
89 is not to convert a 4 decree msi 3 passed under section 88 
into a 4 decree absolute/ or a 4 preliminary decree ? into a 4 final 
decree ’ If that were the object, it is inconceivable that it would 
be carried out only so far as the decree nisi or preliminary decree 
is in favour of the plaintiff and not in so far as it is in favour 
of the defendant and every decree under section 88 is necessarily 
of this dual nature The decree passed under section 88 is the 
only and the final decree in the suit and section 89 is only a 
supplemental provision for the effectual execution on a scientific 
basis, of such decree, in so far as it is in favour of the plaintiff, 
no such supplemental provision being considered necessary for 
the execution of the decree in so far as it is in favour of the 
defendant 

That the framer of the Transfer of Property Act steadily and 
distinctly kept in view the difference between a 4 decree 5 and an 
‘ order, ; though such order may have the force of a decree, ie. } 
the difference between 4 decree 9 according to the first part of its 
definition in the Civil Procedure Code and 4 decree ? according to 
the second part of the definition, is significantly brought out by 
section 90 of the Transfer of Property Act immediately following 
section 80. That section provides for the Court passing a decree 
(not an 4 order ’) against the judgment-debtor, for the recovery of 
the balance of the mortgage debt remaining due after payment to 
the mortgagee of the net proceeds of the sale of the mortgaged 
property. Such decree will have to be executed under the 
provisions of the Civil Procedure Code as a simple decree for 
money, and the object of the section is to obviate the necessity of 
the mortgagee having to bring a fresh suit on payment of the 
institution fees — and that, in most cases, probably in a Court 
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different from that which passed the mortgage decree or is exe~ Mall i. 

cutiDg it — to recover the balance of the debt from the mortgagor, 

on his covenant to pay. If, in the original suit itself, the t * 

1 J ° . Lingamurti 

mortgagee had included a personal claim against the mortgagor pantolu, 

for payment of the mortgage debt and obtained a decree for 

payment of the debt 4 personally ; [ Dymond v. Croft( 1) ; Fairer 

v Lacy, Hartland fy Co.{2 ), per North, J. ; Bi^sett v. Jones(d ) ; 

Fisher on 4 Mortgages, 5 5th edition, paragraphs 800 and 990] and 

also a decree under section 88 of the Transfer of Property Act for 

sale of the mortgaged property, there would be no necessity for his 

applying under section 90 for a fresh decree after the proceeds of 

the sale of the mortgaged property have proved insufficient to 

satisfy the debt Cut there may be cases in which, with reference 

to the provisions of sections 16 and 17, Civil Procedure Code, the 

mortgagee would be unable to include both claims in one and the 

same suit, by reason of the cause of action not having arisen or the 

defendant not residing within the territorial jurisdiction of the 

Court having jurisdiction over the mortgaged property. In such 

a case, under the ordinary law, he will have to bring a separate 

suit in the Court within whose jurisdiction the cause of action on 

the covenant to pay has arisen or the mortgagor is residing, for 

enforcing his claim against the mortgagor personally, and that 

only if, under section 46, Civil Procedure Code, lie obtained the 

leave of the Court in which the first suit was instituted, to reserve 

his personal remedy against the mortgagor. Section 90 of the 

Transfer of Property Act substitutes an application for a separate 

suit and thus enables the mortgagee to steer clear of the proeessual 

difficulties arising under sections 17 and 48, Civil Procedure Code, 

and obtain, on application made to the Court executing the 

mortgage decree, a personal decree for payment of the balance 

due. Such application should, however, be regarded as an 

application for execution of the mortgage decree and therefore 

governed by the law of limitation applicable to the execution of 

the mortgage decree. But the application would be infructuous 

under section 90 of the Transfer of Property Act unless the 

mortgagee’s personal remedy against the mortgagor is also not* 

barred by the general law of limitation. The decree tinder 


(1) L.B., 3 Ch,D, 4 512 at p 510. (2) L.B., 25 Cli.D., 636 at pp. 643, 644, 645* 

(3) L B,, 32 Oh*D.* 635 at p, 637. 
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section 90 being -virtually a decree in a suit in the form of an 
application — winch application is made in pursuance of a prayer in 
the plaint [vide Form No. 109, paragraph 3 (c), fourth schedule to 
the Civil Procedure Code] — its execution will be governed by 
article 179 of the Indian Limitation Act and the mortgagee will 
have to make a separate application under section 235, Civil 
Procedure Code, for execution of this fresh or supplemental 
decree. 

With all deference, I am compelled to dissent from the view 
taken by the Calcutta High Court in more eases than one ( Ajudhia 
Pershad v. Baldeo Smgh( 1) and Tara Frosad Roy v. '£ hobo deb 
Roy( 2)) that an application for an order absolute for sale under 
section 89 of the Transfer of Property Act is not an application 
for the execution of the decree passed under section 88, that there 
is no period of limitation prescribed for such application, that the 
decree passed under section 88 is only a preliminary decree ora 
decree and that the order passed under section 89 is a final 
deciee or decree absolute. I entiiely agree with the decisioua^*^ 
the Bombay and Allahabad High Couits that an application uy a 
section 89 is an application for execution of the decree" p^ific 
under section 88, that it is governed by article 179 of the Limi?, 
tion Act and that an order thereon is appealable as an order 
passed under section 244 (c), Civil Procedure Code ( Qudh Behan 
Lai v. Nageshar Lal(3 ) ; Chumi Lalj Harnam Bas( 4) ; Bhagaioan 
v. Ganu( 5)). In Bhagawan v. Ganu( 5) Parsons, J. (Acting Chief 
Justice) forcibly observes as follows— and I fully adopt his observ- 
ations. Referring to an application made under section 89 of 
the Transfer of Property Act he observed “ If the Subordinate 
Judge had avoided technicalities and treated it as tv hat it really 
is, namely, an application to the Court for an order for the sale of 
mortgaged property, alibis difficulties would have disappeared. 
There is no particular magic in the word ‘ absolute ’ and it is not 
necessary that the application for the order should state the Act 
or the section thereof under which it is made.*’ 

I do not think it necessary to refer to the arguments addressed 
by way of analogy on sections 86, 87, 92 and 93 of the Transfer 


Malli- 

KARJTJNADU 

Sftti 


VOL. XXV] 


MADRAS SERIES. 


oi lroperty A»l, aud to the variou, decisions that ™ cited „ 
healing np m dc CT .es and otdeto pa«d nndet ttose S J 0 " 

P»aZta 1 l ‘ 'Vf r““’ 1 “ gaii U “ PKVisi0M “*> i” S ™ 

paragraphs 1, 2 and S of section 87 as provisions for enforcing nr L “ SAMD,m 
caecatag tto dccc.ta foreclose pied uud et ™‘ 

tie provisions in paragraph, 1 , 2 , 3 , 4 and 3 of section 98 „ 

S°82 of tht™”! ^ n“ r<!0 redem I* i » tt P““« d under 
section 92 of tlie Transfer of Property Act Bnf if i*« 

fte“°" h Oh "" ” ‘° ‘ to d «“»“ »» refcX' to 

n b lisli Chancery practice, and decisions. English and Indian 

or express any decided opinion-espeeially as V -Zen^Z 

recently been made to a Full Eonch for a roLi.eJonliZtZ 

decisions of this Court, which weie strongly relied upon, in which 

has been he d that notwithstanding that a decree for redeni 

red ° f + a Ti ga ° e has leen passed ’ yet si ' hs nue nt suits for 
redemption of the same mortgage could he maintained, if no order 

"t fOTeCl08Ure ^ ^ JonZ: I 

may however, mention that I entirely dissent from more than 

ZaTTlJ M8 i 0UTt ( n ^ W, Veda P urat H iy 

Narayana Reddi v. Papayya(2) ; v . KmlmaZ) in which 

? TT d aUd lLCld that ^ time *“* lOT P^meni L , ££ 

for foreclosure or for redemption cannot be postponed under the 
proviso to section 87 or 93 of the Act on the application of the 
mortgagor, unless he makes such application m answer to an 
application by the mortgagee for an order absolute for foreclosure 
w icb apphcation by the mortgagee can necessarily be made only 
a er e expiration of the time fixed for such payment. The 
proviso con temp ates * postponement ’ of such day and I am clearly 
of opinion that the mortgagor can apply, and should ordinarily 
apply, for postponement, before the mortgagee applies for an 
order absolute for foreclosure after the expiration of the time so 
appointed, though according to decisions both in England and 

Ltadi aPPOi,lW “ y ah ° 1,8 aud 

xtended even on an application made after the day appointed 

d very such order of postponement is pro tanio within the meaning 

ir r v 4 p “ o8duie °° de - m *tn,g rz 

of eaeauta of the decree (Sub, Sa, v. HHH L,m- 

~ ' ' ' — ■ ■ 4 

(3) ILe’Sm 6 ?’^ (2)I.L.E., 22 Mad ,183 at p. 136, » 

( ) I.L.E.,13 Mad., 267 at p 268, (4) ILR,9 Alii, 502-note, ^ 
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Bahima v. Nepal Bai{ 1)). Until the mortgagee obtains an order 
absolute for foreclosure the action will be pending, though final 
judgment has been given, and it will be competent to the Court 
executing the decree on application made by the mortgagor, for 
good and sufficient cause, to extend the time for payment, whether 
such application be made before or after the day appointed for 
payment. And with all deference I dissent from the view taken 
by the High Court of Calcutta in 11101 c cases than one (. Pores/? Nath 
Mojumdar v. Ram jocko Mojumda) (2) ; Ayudlna Pen had v, JJaldeo 
Smgh( 3)) that the mortgagor can, even after the expiration of 
the time limited for redemption by the decree, redeem the mort- 
gage on payment of the amount, without obtaining an extension 
of such time, so long as the mortgagee has obtained no order abso- 
lute for foreclosure. The question as to whether, in the absence 
of an order absolute for foreclosure, a fresh suit for redemption 
could be brought, is altogether a different one, the solution of 
which depends upon the scope and operation of the principle 
of res judicata and of section 244, Civil Procedure Code. 1 am 
unable to see how any party seeking to enforce or execute a decree 
for redemption can claim to do so without complying with the 
conditions imposed by the decree, as conditions precedent for 
redemption. It is to mitigate the hardship that may be caused 
to the mortgagor by non-payment of the amount on or before 
the day fixed in the decree, that provision is made by sections 87 
and 93 of the Transfer of Property Act, empowering the Court 
executing the decree to extend the time fixed for payment. 

The whole difficulty which has led to numerous conflicting 
decisions of the various High Courts in working chapter IV of the 
Transfer of Property Act (vide preface to the 3rd edition of the 
4 Law of Mortgage in India ? by Rash Eehary Grhose) is chiefly 
due to the fact that a number of sections which ought really to 
find a place in the Civil Procedure Code have been incorporated 
with the Transfer of Property Act. As in the case of sales and 
leases, the chapter relating to mortgages in the Transfer of Prop- 
erty Act should simply define the different kinds of mortgages 
and the rights and liabilities of mortgagors and mortgagees of 
the different classes. The sections relating to the contents of 


( 1 ) I L B , 14 All., 520 ( 2 ) I.L.R., 16 Calc., 246 . 

( 3 ) X L.R,, 21 Calc., 818 * 


v * ■ 



VOL. XXV.] 


maJdbas series 


decrees, to the maimer of providing therein for various remedies 
of the mortgagor and the mortgagee and to the enforcement of 
such remedies in execution proceedings, should be entirely elimi- 
nated from a Code defining the substantive law as to transfer 
of property by act of parties, and the words, ‘ save as provided by 
section 57 of chapter IV of this Act ’ in section 2 (cl) of the Trans- 
fer of Property Act, deleted, and section 104, dropped Ihese 
sections (83, 84, 85, 86, 87, 88, 89, 90, 01, 92, 93, 94, 96, 97, 99, 
102 and 103) should, in my opinion, he simplified and recast’ 
eer am defects therein being | rectified, and with two or three 
additional sections providing for successive redemptions and fore- 
closures inserted in the now Civil Proeeduie Code under the 
heading of ‘Decrees in foreclosuie, sale and redemption suits’ 
partly m chapter XVII relating to ‘ judgments and decrees 5 and 
partly m chapter XIX relating to the ‘execution of decrees’ 
sections 96 and 97 however being incorporated with section 295 
of txxe Civil Procedure Code. 

In recasting sections 86, 88 and 92 of the Transfer of Property 
Act the direction as to the retransfer or reconveyance of the 
mortgaged property to the mortgagor by the mortgagee shonld 
' m m -> r option, bo restricted to £ Enghsh mortgages ’ and ‘ mort- 
gages y conditional sale , the direction in the case of simple 
and usufructuary mortgages and charges being (as provided hv 
seetmn 60 of the Transfer of Property Act) s^yTexLt 
(and, whore the mortgage or charge has been effected by a regis- 
ered instrument, to have registered) an acknowledgment m writing 
that any ngnt m derogation of the mortgagor’s interest, W 
ferred to the mortgagee or created in favour of the charge-holder 
as been oxtmguished-a provision which was evidently intended 

by r di r e i ^ ^‘mortgages 

J onditional sale , hut apparently overlooked in the decretal 

f mi . 92 - Th ° - ‘Ve decree as to the 

i , . - . 6 — lh ° mortgagor, of ■ ail documents 

trithl relat ” g ‘° * 1S property ' 

without epecilymg the same in the decree, ' and providing L the 

Payment of . emu of money in repeat of L oaeh enoh IZZ 

(tide section 108, Civil Prooedure Code) or for the 'giving of an 

mdemmiy aean alternative, if deliveryjcaimot be had, if vague 

and indefinite and lead, to oomplieated and, vexations pkffXf 

exeonfaon. In the case of a simple or usufructuary mortgage 
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EiMCNADL- ° r a °k ar § e > ^ ere is nothing to be retransferred or reconveyed 
Setti after the discharge of the debt, any more than there is in the case 
Lingamueti a ^ ease a ^ er the termination of the lease. But every mortgage 
Pantum, decree now contains as a matter of form a direction for retransfer 
or reconveyance of the property, by the mortgagee or his assignee 
to the mortgagor, free from all incumbrances created by the 
mortgagee, or, in the case of his assignee, by those under whom 
such assignee claims, and in the vast majority of eases, this direc- 
tion, which is simply unintelligible and puzzling to the parties 
concerned,— especially when they are furnished with a translation 
of the same in the vernacular languages of the district— remains a 
dead letter. 

Moore, J .— In Appeal against Appellate Order No. 35 of 1901 
and Appeal against Order No. 48 of 1900. — There can, as it 
appears to me, he no reasonable doubt that section 311 of the Civil 
Procedure Code should be held to apply to sales which have taken 
place in execution of a mortgage decree. That section contains 
a broad general rule which must, I consider, be held to apply to 
all sales of immoveable property held under the order of a Court. 
It is in no way inconsistent with any of the provisions of the 
Transfer of Property Act. If it were to he held that this section 
did not apply to sales held under mortgage decrees, it would 
follow that even where it was shown that grave irregularities had 
occurred in connection with the sale which had caused gross 
injustice, the Court would be powerless to set matters right and 
redress the injury proved to have been inflicted. This cannot have 
been the intention of the Legislature. 

The question as to whether section 310-A of the Civil Procedure 
Code applies to sales under mortgage decrees is one of considerable 
difficulty as is shown by the conflicting views of the several High 
Courts regarding it, Madras ( TirumalBao v. Syed Dastaghm Myah 
(1.)), Bombay (Kri&hnaji v. Mahadev Vmcnjak{2)) and Allahabad 
(Baja Bam Singhji v. Chunni Lal(Z)) answering the question in the 
affirmative, while Calcutta (Kedar Nath Baut v. Kali Churn Ram 
(4)) gives a negative response. At the conclusion of the arguments 
addressed to the Full Bench I felt disposed to eoncur with the 
Calcutta High Court, mainly on the ground that the provisions of 
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f reaeem and tile security shall both be ex' 
allow the person whose property has been sold in ac 
this order to have the sale set aside subsequently undei 
of the Civil Procedure Code, appears to me to b 
with the clear provisions of this section of the Transf, 
Act. A perusal of the draft of the 
and the statement of objects and re 
on clauses appended thereto shows { 
in the Legislative Department looks at the 
light. In this draft section 310-A 
apply to sales under mortgage decrees and f ‘ 
following words shall be added to section 89 
Property Act “ save in so far as is otherwise 
310-A of the Civil Procedur* 
alterations it is observed 
“ Though sections 291 and 
what inconsistent with sei 


““ lu 10 be inconsistent 

er of Property 

revised Civil Procedure Code 
:h the annexed notes 
Government of India 
matter in the same 
is amended so as to make it 
it is provided that the 
1 of the Transfer of 
provided by section 
■e Code. ” With reference to these 

m th8 “ otes “ *"*•- 
310-A 0 f the present Code are ,„ me . 

ion 89 of the Transfer of Property 

to to enact that they apply to ^ 
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over I am, however, somewhat doubtful 

•ealiy any greater inconsistent t»Uoo. 


294 


THE INDIAN LAW EJEPOBTS. 


[VOL. XXV, 



Malli- 

KARJUNADU 

Setti 

Lingamurii 

Pantulu, 

&g. 


that * thereupon ’ the defendant’s (mortgagor's) right to redeem 
shall he extinguished. ‘ Thereupon ’ means I believe ‘ on the order 
absolute for sale being passed’ and not ‘ on the sale having been 
completed.’ The sale takes place, the property is purchased by a 
third party, the sale-proceeds are applied under section 88 and the 
mortgagee is completely paid off. A few days subsequently the 
mortgagor, being a person whose immoveable property has been 
sold, comes in under section 310- A, makes the payments there 
required and gets the sale set aside and his land restored to him. 
All this is not, I think, really inconsistent with section 80, 
Transfer of Property Act. The mortgagor has got back his 
property but the order absolute under which his right to redeem 
was extinguished is still in force. The arguments in Radar Nath 
Baut v. Rah Churn Ra»i(l) are mainly based on a consideration 
of the rules framed by that High Court under section 104 of the 
Transfer of Property Act, but those arguments have little force in 
Madras as we have framed no rules under that section except for 
the Original Side of the High Court. I am for these reasons not 
disposed to disagree with the view taken by my learned colleagues 
that the provisions of section 310-A of the Civil Procedure Code 
do apply to sales under section 89 of the Transfer of Property Act. 


In Appeal against Order No. 156 of 1900. — The question referred 
for decision to the Full bench is. “Does an appeal lie against 
an order refusing to make an order absolute for sale upon an 
application made under section 89 of the Transfer of Property 
Act ? ” The real point at issue is as to whether an application to 
make the abovementioned order is an application to the Court to 
make final the preliminary decree already passed under section 88, 
or is an application for execution of a final decree already' passed 
and capable of being executed. Whichever view bo taken, it is 
clear that there is an appeal. If the application is one for 
execution an appeal lies under section 244 of the Civil Procedure 
Code, while, if it be held that till an application for an order 
absolute for sale is granted or refused under section 89 there is no 
decree capable of execution, it follows that such an order, whether 
under it the prayer is granted or refused, is a decree from which 
an appeal lies in the ordinary course. The question, however, as 


(1) 25 Calc., 703, 
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to whether an application under section 89 for an order absolute MAm 
or sale should be looked on as an application for execution of a 

, + rr °l as r for sueh an ° rder as wm make * ***** which UP s r 

till then has been unexecutable, capable of being executed, is one L £™ TI 
of great importance regarding which the several High Courts have ’ 

arrived at widely divergent conclusions. The principle underlying 
the procedure prescribed by law with respect to suits relating to 
mortgages, partnership and partition, appears to be that a suit 
remains pending until a final decree is made directing a party to 
pay a certain sum of money, to deliver possession of particular 
property etc. L ntil such a decree is made there is nothing which 
the Court can execute, inasmuch as a proceeding in execution is 
a proceeding to enforce an order requiring a party to perform or 
abstain from performing a particular act. 

Applying this principle, it appears to me that it must be held 
that m a mortgage suit for sale or foreclosure, the first decree 
which declares the rights of the parties is merely a preliminary or 
interlocutory decree and is not capable of execution. An appli- 
cation for the passing of an order absolute must accordingly be 
considered to be an application in a pending suit and is therefore 
not governed by the previsions of the Civil Procedure Code or of 
e Limitation Act relating to execution. This is the view which 
as for years past been consistently taken by the Calcutta High 
Court. Inference may he made to Ajud/ua Pershad v. Baldeo 
Smgh(l)- Tilucl; hmgh v. Parsotein Proshad( 2); Tara Prosad 
Boy v. Bhobodcb Roy(H) ; and Ahkunnma Bibee v. Poop Lai 

• ? (I) * * 4 l' • ^ WaS alS ° tlle VieW taken by thc A1I ahabad High Court 
m Lanbir Singh v. I)rigpal( 5), hut that decision has been overruled 
by the judgment in Ohunni Lai v. Harnam J)as(6), which follows 
the earlier rulings of that Court (Ram Lai v. Narain( 7) and Oudh 
Behan Lai v. NagesliarLal( 8)). Per the same reason in a redemption 
suit the mortgagee on the failure of the mortgagor to redeem may 
apply at any time for an order absolute for sale or foreclosure, and 
the mortgagor can also at any time before the passing of an order 
absolute under section 93 of the Transfer of Property Act ask the 
Court to grant him an extension of time for payment under the last 


(I) I.L.E., 21 Calo., 818. 

(3) T.L.B., 22 Calc., 031 

(5) I.L.E., 16 All., 23. 

(7) I.L.K., 12 All., 539. 


(2) T.L.B , 22 Calc, 924. 
(41 I.L.E . 25 Calo., 133. 
(6) I.L.B., 20 All., 302.] 
(8) I.L.E., 13 All., 278. 
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Mailj- clause of that section ( Nandi' am v Babaji{ 1)) As observed bj 

KA Sbtti UC I'arran, O.J., in the decision there reported “ We think that the 
i>. Court has power to give effect to the proviso to section 93 if the 
kpANivtu* 1 postponement is made at any time before the final decree — the 
&c- decree absolute— is made . . . The original decree is we think 

only in the nature of a decree ntsi . . . and the order passed 

under section 93 is in the nature of a decree absolute ”. The Pull 
Bench decision ( Tallabha Yahya Rajah v. Vedapuratti (% )) is in no 
respect inconsistent with this Bombay ruling. All that was decided 
there was that the plaintiff (the mortgagor) having made default in 
payment of the mortgage money within the time fixed by the decree 
was not entitled to apply for execution. He must, in the first 
instance, apply to the Court for extension of the time within which 
payment is to be made. The same principle as to preliminary and 
final decrees is followed in suits for the recovery of immoveable 
property and mesne profits. Whore the Court passes a decree for 
possession of immoveable property and directs an enquiry as to mesne 
profits, in the former respect the decree is final and may bo executed ; 
but, as regards the mesne profits, it is interlocutory merelv, and the 
subsequent proceedings are in continuation of the original suit, and, 
until these proceedings are brought to a close and the amount duo 
has been declared, there is no final decree. If the defendant dies 
subsequently to the interlocutory decree, by which his liability for 
mesne profits is declared, his representatives must be added as 
parties to the suit ; otherwise they will not be bound by the final 
decree. Reference as to this may be made to the decision of their 
Lordships of the Privy Council (Maharaja Radha Parshad Smgh v. 
Lai Sahab Rat(B}) In the case there disposed of it appears that 
it was decreed in 1856 that the plaintiff was entitled to cortain 
lan ds and to mesne profits up to the date on which he recovered 
possession. “ That decree,” as their Lordships observe, “ no doubt 
found that _ the defendants in the suit were accountable for mesne 
profits, and by that finding they were bound ; but it did not 
ascertain the amount of such profits, or determine the important 
question whether the defendants were liable jointly or severally in 
respect of their w T rongful possession There was no adjudication 
upon any of these matters until March 1877, when for the first 
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time 5 the appellant (plaintiff) obtained a money decree which was 
capable of being put into execution ” The father of the respond- 
ents before tho Privy Conncil was one of the defendants against 
whom the decree of 1856 was passed, but he died before 1877 and 
his sons were not brought in as parties prior to March 1877. 
Under these circumstances, their Lordships held that, as an 
operative decree, by which the extent and quality of the defendant’s 
liability already declared in general terms were for the first time 
ascertained, had not been obtained till after the death of the 
defendant, it could not bind his representatives as they had not 
been brought in as parties to the suit prior to the passing of the 
operative decree. 

The same principle is followed in administration suits (section 
218, Civil Procedure Code) and in suits for the < 3 ^solution of 
partnership (section 215, Civil Procedure Code) and for an account 
between principal and agent (section 215-A, Civil Procedure Code). 
In all such cases the Court is bound in the first instance to pass an 
interlocutory order or preliminary decree declaring the rights of 
the parties and then to proceed to determine the actual amounts 
due to them ; the suits still remains pending and it is only when 
these amounts have been ascertained that a final decree can be 
passed and proceedings in execution can be instituted. As to suits 
for the dissolution of partnership, reference may be made to the 
judgment in TJnrukumaresan Chetti v. Subbaraya Chctti{ 1), and to 
Forms Nos 132 and 133 in the fourth schedule attached to the 
Civil Procedure Code It will be remarked that Form No. 132 
dissolving the partnership is termed an order, and that it is not till 
the actual sums that have to be paid by the plaintiff to the defend- 
ant, or vice term , have been definitely ascertained that a decree, 
is passed (vide Form No. 133), Similarly, in a suit for partition 
a &&mree declaring the rights of the parties and directing partition, 
although appealable (vide the Full Bench decision in Bulkin 
Qolab Koer v. Radha Bulan Koer( 2 )), is not the final decree in 
the suit, but is an interlocutory or preliminary decree, and an 
order made in the proceedings subsequently taken to effect 
the partition must he treated as an order made in the suit and 
not as one passed in execution of a decree. As was held by 
O’Kinealy, Macpherson, Trevelyan and Banerjee, JJ\, in the 
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Full Bcncli judgment in Jogoch&hury Debt a v. Kail ash Chandra % 
LalnryiY), an order passed m a suit for partition subsequently 
to the preliminary decree appointing a commission to make the 
partition is not an order m execution, and such being the case is not 
appealable under section 244, Civil Procedure Code It is an 
interlocutory order pending the suit which has not been finally 
decided. “ I am unable ” observes Trevelyan, J , “ to see how 
there can be any execution except of a final order or decree which 
is capable of being enforced against the person or property of a 
party bound by it. The subsequent proceedings, after an interlo- 
cutory decree, are the natural consequences of that deeiee, but aro 
not, as far as I can see, within the ordinary acceptation of the 
term, in execution of it ” Where, under section 896 of the Civil 
Procedure Code, a commissioner is appointed to make partition of 
immoveable property, the proceedings for the purpose of effecting 
the partition are proceedings in the suit itself and not proceed- 
ings in execution of the decree ( Dwcnka Nath Misses v Bannda 
Nath flh$ser( 2)) and it is not till the commissioner has actually 
divided the land by metes and bounds that the final decree in 
the suit can be passed The general principle that, it appears 
to me, is followed consistently in the Civil Procedure Code and 
in those sections of the Transfer of Property Act which deal with 
decrees in mortgage suits is that, until the specific sums due to 
the several parties or the defined item of landed property, etc , 
to he handed over have been finally and definitively determined, 
a suit remains pending and the Court is hound to proceed with it 
and of its own motion or on an, oral application by a party to take 
the necessary steps for its final determination. It of course follows 
from the view that has now been expressed as to the exact signi- 
ficance of the order passed under section 88 of the Transfer of i 
Property Act that there is no limitation as to the time withujf 
which an application for an older absolute under section 89 cafa. 
he made As to this, the Calcutta High Court holds that such ai| 
application is not governed by any limitation and then adds -1 
“We do not, however, mean to say that, in dealing with such \ 
matters, the Court will not he guided by considerations as to 
whether any delay on the pait of the mortgagee has not been 
unreasonable so as to bring it within the lules applied in such 
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•cases by Courts of Equity ” Tiluck Singh v. Parsotem Proshad{ l)f. 
It has been urged before us that the procedure thus contemplated 
is likely to give rise to considerable abuse and that it cannot have 
been the intention of the Legislature that there should be uo 
limitation as to the period within which applications under section 
89 of the Transfer of Property Act can be made. Once, however, 
it is clearly recognised that everything that is done up to the 
passing of the order absolute is a proceeding prior to the final 
decree, there is no danger that there will be undue delay in the 
passing of such an order. If the supervising Courts insist on 
Subordinate Courts retaining on their files as pending every suit 
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Before Sir Arnold White , Chief Justice^ Mr , Justice Banes , 
Jlfr. Justice Benson , 2!/r. Justice Bhaskyam Ayyangar and 
Mr . Justice Mcore. 

YEDAPTJRATTI and others (Defendants Nos. 2, 10 and 1|1 ^ 
Appellants. 4 fty 


idol. 

December 18. 
1902. 
January 
16, 17. 
February 
10, 14. 


YALLABHA Y ALIYA BAJA and others (Plaintiif, and Defend- 
ants Nos. 1, 3 TO 9, 12 TO 14, 16 TO 34, 36 to 46 and legal 1 
REPRESENTATIVES OP DEFENDANTS Nos. 36 AND 39) RESPONDENTS.* 

Transfer of Pi op erty Act- Act IV of 1882, s 02 -Veer, c for redemption— Omission 

to execute— Maintainability of subsequent suit on came mot tgage—Ues judicata 

Civil Pioceduie Code— Act X TV o/1882, ss. 13, 244. 

■Where a suit for redemption has been instituted and a decree for redemption 
has been passed therein, but not executed, a subsequent suit is not maintainable 
for the redemption of the same moitgage. 

Sdit to redeem a mortgage. The ease first came on for hearing 
before Bhashyam Ayyangae and Mooke, JJ., when their Lord- 
ships stated the facts of the case sufficiently for the purpose of this 
report in the following 

Oeder of Reference to the Full Bench.— 1 “ The predecessor 
in title of the present plaintiff brought a suit against some of the 
present defendants and others to redeem a mortgage of 1858. He 
obtained a decree directing that, on payment by him into Court of a 
certain sum on or before a certain date, the defendants should 
deliver up to him all documents relating to the mortgaged property 
and retransfer the said property to him, and that if such payment 
wa3 not made on or before the date fixed the property should be 
sold. The plaintiff did not pay within the prescribed date and 
the defendants did not apply for an order for sale. f Iho plaintiff 
on making payment after the date fixed was unsuccessful in his 
attempt to redeem and recover possession and has now filed the 
present suit to redeem the same mortgage. According to the 
decisions of this Court in Snmiv. Somnsmdnm m. w*- - 


* Second Appeal No. 933 of 1S99 
District; Judge of South Ualabar, in App 
decree of A. Venkataramana Pai, f!_ 
Palghat, in Original Suit No. 65 of 1897. 
(1) 6 Mad., 1 19, 


H. Welsh., 
17 of 1898, affirming tlie 
Subordinate Judge of South Malabar, at 
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Angappa(l), Kafutka&ami v. Jaganatha(2), and Nainappa Chetti v. Vedaburatti 
Chidambaram, Chetti(<l ), such a suit would seem to lie. The defend- varlabka 
ants rely on the decision in Ramasann v. 8ami( 4), which however Vamva 
is in conflict with a dictum of Shephard, I , in Valhbha Valiya 
Bajah v. Vedapuratti( 5). In Gan Savant Bal Savant v. Narayan 
Dhond Savant^ 6), Maloji v. Sagaji(7 ), and David Hay v. Bazi- 
udrdm[ 8), it has been held that such a suit will not lie As there 
is, therefore, a conflict of decisions and as the point at issue is one 
of considerable importance, we refer the following question for 
decision by a Full Bench : — 

« Whether notwithstanding the institution of a suit and the 
passing of a decree for redemption a subsequent suit for redemp- 
tion of the same mortgage can bo brought when the decree in the 
former suit has not been executed ? 33 

The case then came on in due course before the Full Bench 
constituted as above. 

Sundara Ayyar % K. B. Subra/mania Sastri and Anantalrishna 
Ayyar , for appellants, — The present suit was not maintainable. 

The mortgage now sought to be redeemed is a kanom or usufructuary 
mortgage, and there could not be a decree for foreclosure Sections 
92 and 9 $ of iho Transfer of Property Act show that defendant 
could apply only in the event of payment not being made. The 
amount was not paid within the time fixed. Vallabha Valiya 
Bajah v. Vedapuratti 5). The same plaintiff now brings this suit 
for redemption. The suit is res judicata . The “ res 33 adjudicated 
on is the right to redeem, and it is barred under section 13 of tko 
Code or the general law, which applies as much to redemption 
suits as to all others. The condition of paying money into Court 
is only one imposed by the Court while adjudicating. Ramasami 
y. Sam(4) is conclusive on the point. In that ease the order was 
for foreclosuro, whilst here it is for sale But by section 93 the 
effect is the same. The suit having been tried on its merits, no 
second suit can be instituted on the same cause of action ; and 
this is so even if the relation of mortgagor and mortgagee still 
subsists, and even if the equity of redemption still remains in the 
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Vedafukatti mortgagor. Either question is immaterial ; the matter is one of 
procedure. The right, though it may exist, cannot he enforced — 
Parashram Jethmal v. Rakktna{ 1) per Telang, J. But for the diffi- 
culty which was caused by the decision in Mayadath v. Krishna(2) 
and re-affirmed in Vallabha Taliya Rayah v. YedapuraUi(3) % 
extension of time would always be obtained and there wov/i be no 
hardship. Sections' 87, 89 and 93 deal with the extii^lon of 
certain rights; section 87 of the debt, 89 of the security, Mid 93 
of the right to redeem. But they do not override the ordinarwules 
of procedure, the most important of which is that a man may%eek 
the assistance of the Court only once. So it serves no useful ot* 
pose to show that the right of redemption continues to exist. 
Sami v. Somasundram(4:) , Periandi v. Angappa{ 5), and Karutha- 
samiv . Jaganatha (6) proceed on a construction of a decree that is 
immaterial to the question now before the Court. The question 
whether a second suit would lie was not argued in Yallabha 
Taliya Rayah v. Yedapumtti{ 3) though it was referred to as a 
reason why execution, should not be granted. In Sami v. Soma - 
sundrami 4) the decree was treated as declaratory; moreover the 
earlier decree in that case was previous to the Specific Relief Act ; 
and the decision must be taken to be that the right to redeem, — 
and hot the remedy — continues. In Periandi v. Angappa{b) the 
same Judges follow Sami v. Somasundram(4<), In Raruthasami v. 
Jaganatha{ 6) the Court throughout considers only whether the 
right to redeem exists, and not the further question, — whe- 
ther a suit will lie to enforce that right. Of the two conflict- 
ing cases ( Ramunniy . Brahma Datfan(J) and Ramasam v. Sami{ 8)) 
it is submitted that the latter is rightly decided. Marshall v. 
Shrewsbury! 9) really goes upon the principle of res judicata , de- 
ciding that a second bill by a mortgagor for redemption will not 
lie. In Yallabha Taliya Rayah v. Vedapuratli( 3) Shephard, J., did 
not really consider whether a second suit will lie hut rather acted 
on the supposition that the previous cases were right. JSfainappa 
GhetH v. Chidambaram GheitijlO) was a suit in ejectment, and 
there was no clause for foreclosure in the decree. In Ilari Rarji 
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Chiplmhar v. Shapurji llormasji Shet( 1) the Court really expresses 
no opinion, and what is expressed is against the contention that a 
second suit will lie. In Gan Savant Bal Savant v. Narayan Dhond 
Savant{2 ) the previous decree contained no clause for foreclosure. 
It was held that a person who had obtained a decree against 
another should not be allowed to harass him by a second suit. 
Maloji v. Sagctji(3) decides the same, but may possibly go a little 
too far. In Sheikh Golem H ossein v. Mussiimat Alla Ruk/iee 
Beebeeii) and Anrudh Singh y. Sheo Prasad( 5) it was held that a 
second suit would not lie. In Muhammad 8ami-ud~din KJian :v. 
Mannu Lal(&) a second suit was allowed as the preyious decree 
was declaratory. This case was disapproved of in David Hay v. 
Razi~ud~din(7). Roy DinJcur Doyal v. Sheo Golam Singh(8) 
proceeds on the same lines as the early Madras cases, the earlier 
decree being construed as declaratory. From Siva Pershad Maiiy 
y.' N ando Dali Ear Ma/mpatrd( 9) it would seem that the Calcutta 
High Court now tabes the view that the second suit will not lie. 
In all conditional judgments the first order is the final one and 
appealable as such, and, if not complied with, the condition is 
deemed to be waived. [They referred to Daniell’s ‘Chancery 
Practice,’ 6th edition, page 789; E.S.C. 0.42 r. 2: Dadu O\imaji 
V. Babaji Khctnduji{ 10).] 

Mr. If. Brown j Sankar an Nayar and Qovindan Nambiar , for 
respondent No. 1. — This is a suit for redemption and it is submit- 
ted that the right to redeem subsists until it is extinguished, either 
by the act of the parties or by the order of the Court. With 
regard to the latter, sections 86 and 87 of the Transfer of 
Property Act must be read together in foreclosure suits. It is 
under clause 2 of section 87 that the foreclosure becomes absolute; 
and it is when this takes place that there is an end of the debt. 
It would appear, from section 88, that a person who seeks sale 
in a f oreclosure suit must apply when the first order, (or order 
nisi) is made; and that if an order be not made then it cannot 
be made. In England it is otherwise. Section 89 is the second 
section which provides for the extinction of the right to-redeem. 
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Ved 4pubatti Section 92 provides fora decree nisi, which has not that effect. 

ValfIbha ^ ^ under section 93 and not under section 92, that a plaintiff’s 
right to redeem is extinguished. It is submitted (firstly) that 
until an order absolute is passed the equity of redemption subsists ; 
(secondly) that where there is an equity to redeem there is power 
to eniorce it Karuthasami v Jaganat/n( 1) has hitherto been 
the leading ease in this presidency on the point. The latest, 
namely, Narayana Reel 1 1 v. Papayya{'2) is an authority for two 
propositions : (i) that the order nisi does not extinguish the equity 
of redemption, and (ii) that the mortgagor is entitled to enforce it 
up to the time when application for foreclosure is made, and not 
later. Moreover, since Vallabha Valuja Rajah x. VedauniatUJi), 
the rule has been that no step could be taken until application 
has first been made by the mortgagee. Narayana, Reddi v. 
Pa,pai/ya(Q) was followed in Sonosh v. Ram Krishna Chowdhry(i), 
a suit for foreclosure, which also refers to Poresh Na*h Mojumdar v. 
Ramjodu Mojumdar(b). Rahim Haiti Khan v. Ghamta( G) concurs 
with Poresh Nath Mojumdar v. Ramjodu, Moj uvular (JS), and holds 
that the right to redeem subsists until the order absolute is passed. 
The decision in Rah am Plain Khan v. Ghasitajo ) is to the same 
offeot. The dato for payment is deemed by implication to be 
extended. IMayadath v. 10 ishna(l) dissented from Poresh Nath 
Mojumdar v. Ramjodu Mojumdar (5). Kanara Kunip v. Govinda 
Kurup(8) was a suit for redemption. With these two cases before 
the High Court, the contention was justified that the previous 
Madras cases in which a second suit for redemption was held 
to lie were rightly decided ( Vallabha Valiya Rajah v. Veda- 
puralti{3)) ; and it must be taken as deciding that the equity 
of redemption cannot be asserted in execution of the decree. 
It is submitted that Poresh Nath Mojumdar v. Ramjodu 
Mojumdar (5) is right, and that an extension of time should be 
granted. In Ramunni v. Brahma Dattanfjd), Muttusami Ayyar, J., 
does not merely bow to the authority of the previous eases, but 
analyses the Act and approves of the decisions. The Court is now 
asked to dissent from the judgments of ton J ndges, delivered during 
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a period .of about twenty years. In Gan Savant Bal Savant v. Vbdapuratti 
Naraynn Dhond Savant (1), Komball, J., refers to Sheikh Golam valtabha 
Hoosein v. Musumat Alla Ruhhee Beebee(2)y in which Turner, J , K 

was a party. But Turner, J M put that decision aside as not 
affecting tbo question in Karulhosami v. Jaganathu(S). Then 
Kemball, J., refers to Anrudh Singh v. Sheo Prasad(i). There 
the Judges simply say that the question was decided in the 
ease referred to. But in Muhammad 8ami-ud-din Khan v. Mannn 
Lal(b) y Straight, J , considers Anrudh Singh v. Sheo Prasad 4) 
wrongly decided. The argument of the other side is fallacious in 
losing sight of the circumstances peculiar to mortgage suits, one of 
which is that, though there may have been a decree passed under 
section 92, the equity of redemption subsists and is not merged in the 
decree. In Eamthasami v. Jaganafha(8) 9 Turner, C.J., considers 
the question with due regard to that peculiarity ; nor is that case 
in conflict with the later one, Ramasami v. Sfnm(6). In Muham- 
mad Sami-u<J-din Khan v. UJannu Lal(6) 9 the decision is that a 
second suit lies. [He referred to JDondh B hadnr Rai v. Tck 
Narain Ra>\ 7), "which at page 255 has the phrase a so long as 
the relationship of mortgagor and mortgagee subsists to Marshall 
v. Shrewsbury (8), in which the mortgagor was allowed to succeed 
in a second suit for redemptions to Vorm No. 129 of schedule IV 
of the Civil Procedure Code, the object of which, he contended, is 
to make it clear that there can be no foreclosure by implication, and 
that the right to redeem shall subsist until a final decree absolute 
has been passed.] An express order for foreclosure can alone 
prevent the right of redemption from being exercised, and such an 
order absolute can only be made under circumstances in which a fore- 
closure decree can be passed. So, for example, if a suit is withdrawn 
- without leave under section 373 of the Code, a second suit for 
redemption is not barred, because there is no decree absolute, 
and that is the only act of the Court which can put an end to the 
right to redeem. In Sn Rajah Papcunma Rao Bahadur v. Sri 
Vira Pratapa Korkonda (9), though there was a decree whicli 
contemplated redemption by the mortgagor, he never redeemed, 
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but afterwards brought a second suit for redemption, which was 
decreed. [He also referred to Roy Dmlmr Royal v. Sheo Golam 
Smgh( 1); Daniell ; s 4 Chancery Practice/ 6th edition, pages 788, 
and 480 ; Robbins on c Mortgage/ volume TI, pago 1042 ; Union 
BanL of London y. Ingmm{ 2).] It is submitted that the weight 
of authority is in favour of our contention ; that apart from the 
Transfer of Property Act it is so, that by the Transfer of 
Property Act the Legislature has enforced that view ; and that the 
course of decisions should not be disturbed. 

Sundara Ayyar , in reply, referred to a class of cases, of which 
Tuugnana Sambandha Pcindara Sonnadln v. Nallaiambt{ 3) is one, 
in which the moitgages were usufructuary, it being held that 
inasmuch as the entire usufruct had not as yet been worked out, 
the time for redemption had not arrived, and consequently a sub* 
sequent suit for redemption could be maintained 

The Cotut expressed the following Opinion's 

Sir Abnold Whiie, C J. — The question which has been referred 
in this case is whether, notwithstanding the institution of a suit 
and the passing of a decree for ledemption, a subsequent suit for 
redemption of the same mortgage can be brought when the decree 
m the former suit has not been executed I take it that for the 
purposes of this leference the words “when the decree in the 
former suit has not been executed mean when the order provided 
for by section 93 of the Transfer of Property Act for foreclosing 
the right to redeem, or for sale, as the case may be, has not been 
made. 

The view which has been generally adopted by this High 
Conrt, though the decisions aie not altogether uniform, is that a 
second suit will lie. The Bombay and Allahabad High Courts 
have held otherwise. 

The answer to the question appears to me to depend — not upon 
whether or not at the time of the bringing of the second suit the 
relation of mortgagor and moitgagee subsists between the parties, 
but upon whether the mortgagor is precluded, by the operation of 
the doctrine of res judicata, by reason of the adjudication which 
he has already obtained, from bunging a second suit. 

On the construction of sections 92 and 93 of the Transfer of 
Property Act it is perfectly clear that the equity of redemption 
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remains unforeclosed, and the relation of mortgagor and mort- Tbd vpuBAari 
ga gee continues, until the order absolute which is contemplated by y AIBABKA 
section 93 is made. Section 92 requires the Court if tho plaintiff 
succeeds (te , if tho plaintiff establishes that he is entitled to the 
decree which by section 92 the Court is empowered to make) to 
order that, if the plaintiff pays m pursuance of the older of the 
Court, certain things shall he done, and that if he does not pay 
certain legal consequences shall ensue. Section 93 provides that, 
if payment in pursuance of tho order of the Court has not been 
made, the defendant may apply, and the Court shall order, that the 
mortgaged pioperfry be sold or tho plaintiff’s right to redeem be 
foreclosed, as the ease may be ; and the section expressly enacts 
that on the making of an order under the section the right to 
redeem and the security shall both be extinguished If the right 
to redeem is only extinguished when an order is made under 
section 93, it follows that the right is a subsisting right until the 
order is made. It does not, however, follow that the right is 
enforcible by means of a second redemption suit It seems to me 
that though the right subsists the remedy is barred by operation 
of the rule of law which is embodied in section 1 3 of the Code of 
Civil Procedure. The Legislatme has laid down what is the 
matter in issue ” in a redemption suit. In order to succeed the 
mortgagor has to show that he is entitled to a decree ordering that 
if he pays off tho mortgage debt in pursuance of the order of the 
Court, the mortgagee shall re~tiansfer the property and if neces- 
sary put him in possession. The matter in issue is — aye or no — is 
the mortgagor entitled to the decree w 7 hieh, if he succeeds, the 
Court is required by section 92 to make. The question whether a 
decree under section 92 opeiates as les judicata, as a final adjudi- 
cation on the matter in issue between the same parties, is, as it 
seems to me, entirely different from the question whether such a 
decree is in itself capable of execution without the order absolute 
which is contemplated by section 93 having been made 

As regards the authorities, the view which has usually prevailed 
in this Presidency, as already observed, has been that a second 
suit will lie. 

In Sam v. Soma$mdram( 1), Penandi v. Angappa{ 2) and 
Karuthammi v Jayanatha{ 3), where it was held that a second suit 
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Vudapuratti would lie, the decree in the first suit contained no direction that 
Valla be a ' m default of payment by the mortgagor the equity of redemption 
should be foreclosed. In the case in which the present reference 
has been made the decree directed (the mortgage being a usufruc- 
tuary mortgage) that if the mortgagor failed to pay in pursuanco 
of the order of the Court the property should be sold. Possibly 
the present case may bo distinguished from the earlier authorities 
upon this ground, but it seems to me that, so far as the question of 
res judicata is concerned, it is immaterial whether or not the decree 
in the first suit directs that if the mortgagor does not pay as 
ordered by the Court the equity of redemption should be foreclosed 
or the property should he sold. The basis of the decision in 
Periandi y. An yapp a( 1), and in the later Madras cases in which 
the same view was adopted, was that at the time the second suit 
was brought the relation of mortgagor and mortgagee still sub- 
sisted. But, as I have said, the question is not what are the rights 
of the mortgagor, hut what, in the events which have happened, 
is the legal remedy which is open to him to enforce these rights. In 
Rmnunm v Brahma Daitaa 2), the question again came up for 
consideration and was fully discussed by Sir Muttusami Ayyar and 
Mr Justice Best who re-affirmed the view adopted in the earlier 
Madras cases and dissented from that of the Bombay High Court 
in Gan Savant Bid Savant v. Karay.au Dhond Savant (8). Sir 
Muttusami Ayyar observes that the Madras decisions are more 
consistent with the scheme of the Transfer of Property Act while 
the Bombay decisions introduce a doctrine of constructive fore- 
closure founded on the plea of res judicata. This observation 
appears to have been made with reference to the Bombay decisiou 
in MalojbV. Saynj^i). I agree that any doctrine of constructive 
foreclosure is foreign to the scheme of the Transfer of Property 
Act. (As a matter of fact the Transfer of Property Act did not 
apply in Bombay at the time these two cases were decided.) As 
regards the earlier Bombay case to which I havo referred, the 
judgment of Sir Eaymond West is not based on any such technical 
ground but on the general principles of the law of res judicata . 
The precise point came before a Division Bench in Bamasami v. 
Sami( 5), where it was held that a second suit for redemption would 
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(1) I.L.R,, 7 Mad., 423 (2) I.L.R., 15 Mad., 366. 

(3) I.L.R., 7 Bom., 467. (4) I L.B., 13 Bom., 567. 

(5) I.L.R., 17 Mad., 06. 
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not lie. I agree with the conclusion at which the Court arrived, V] 
hut with all respect to the learned Judges who decided that case, , 
it seems to me that the matter was res juchcata , not because the 
decree under section 92 became final at the expiry of the timo 
fixed for payment thereby, although no order had been mado 
under section 93, but because the matter in issue became res 
judicata as between the parties from the time the mortgagor's right 
to redeem was adjudicated on by a decree made under section 92. 
In the Pull Bench Case of VallabJia Yaliya Rajah v. Yedapuraiti{ 1), 
tho question referred was whether, after the expiration of the 
time mentioned in the decree and before any order for sale, the 
mortgagor is precluded from redeeming the property Tho actual 
point decided was that after the expiration of the time mentioned 
in the decree and before any order for sale it was not open to tho 
plaintiff to apply for execution of the decree The question now 
before us was only dealt with incidentally in that ease, and the 
decision cannot be put higher than that the learned Judges dealt 
with the ease before them upon the assumption that a second suit 
will lie, and that the earlier Madras cases, assuming them to be 
good law, show that the mortgagor who has allowed the time fixed 
for payment to expire, is not without a remedy. It is to bo 
observed that in the case which came before the Pull Bench there 
had been no formal application for an extension of time and the 
question whether there is power to extend the time on the appli- 
cation of the mortgagor after the expiry of the time fixed, and 
without any application for sale or foreclosure being made by the 
mortgagee, appears to be still open so far as the decisions of this 
High Court are concerned. In Bombay it has been expressly held 
that under the proviso to section 93 of the Act an application to 
extend the time for redemption fixed by the original decree may 
be made at any time before the order absolute is made (Nandram v* 
Babaji{2)). In Namappa Chethx. Chidambaram Chetti(fi ), a Divi- 
sion Bench again adopted the view which has usually prevailed in 
this Court and held that, inasmuch as the relation of mortgagor and 
mortgagee had not been put an end to, a second suit would lie. 
The learned Judges, however, were of opinion that, though the 
right of the mortgagor for a decree under section 92 was not res 
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VEDAruiui n judicata , the findings in the previous suit as to the amount of the 
„ ”• . debt and the extent to which it hound the estate were res judicata. 

Vawu With all deference it** seems to me that, for the purpose of the 
question of res judicata^ it is difficult to make a Valid distinction, 
between the findings of fact as to the conditions upon which the 
mortgagor is entitled to redeem and the adjudication in law that 
the mortgagor is entitled to redeem on complying with certain 
prescribed conditions. 

As regards the Bombay authorities, I have already referred to 
the cases of Gan Savant Bal Savant v. Narayan Dhond Savant ( 1) 
and Maloji v. Sagaji^ 2) As regards the latter case it is not neces- 
sary to express an opinion as to whether, in so far as the decision 
goes beyond the point now before us, the case was rightly decided. 

As regards the Allahabad High Court, the question was 
considered by Sir John Edge and Mr. Justice Blair in Raja Ram 
Stnghjt v. Chunni Lal{ 3), and by Sir Arthur Straohey and Mr. 
Justice Knox in Bondh Bahadur Rai v Teh War cun Rai(4<). In 
the former case the learned Judges expressed the view that a 
second suit was precluded by section 13 of the Civil Procedure 
Code. In the latter case it was held that the dismissal of a suit 
for redemption on the ground that the mortgagor had not prior to 
its institution paid or tendered the mortgage money at a time 
authorised by the deed, did not operate as foreclosure or res 
judicata so as to bar a second suit. It seems to me that this case 
may be distinguished on the short gronnd, that the cause of action 
in the second suit was different from that in the first Prior to 
the institution of the first suit tender as authorised by the deed 
had not been made. Prior to the institution of the second suit 
such tender had been made. Further, iu the Allahabad case the 
mortgagor’s suit had been dismissed whilst in the present case the 
mortgagor obtained the decree for which he sued. It may well be 
that the English rule that a suit for the redemption of a legal 
mortgage which is dismissed for any reason except want of pro- 
secution operates as a decree for foreclosure (see Marshall v, 
Shrewsbury (5)) has no place in the Indian law of mortgage. If it 
has not, the equity of redemption in such a ease would remain 
unforeclosed, but, it does not follow that a mortgagor who has 


(1) I.L R. ; 7 Bom., 467. 

(») I.L.R., 19 All., 205. 

(5) L*R., 10 CL. App., 250. 


(2) I.L.R , 13 Bom., 567. 
(4) I.L.R,., 21 AIL, 251, 
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brought his suit and failed can seek the aid of the Court by Vs-dabue^i 
another suit for the purpose of enforcing his right. Still less yallarha 
does it follow when the mortgagor has brought his suit Galiya 

and obtained his decree that a second suit is maintainable. As 
pointed out by Sir Arthur Straehey the incidents of a Welsh 
mortgage closely resemble those of a usufructuary mortgage under 
the Transfer of Property Act, and the learned Judge himself sug- 
gests that the decision in Qurhs v. Holcombe{l) (where the mort- 
gagor filed a hill for the redemption of a Welsh mortgage and 
obtained a decree) might be analogous to a case where, as here, 
the plaintiff obtained the decree for which he asked, though it was 
not analogous to the case before the Allahabad High Court where 
the plaintiff failed to obtain a decree. Moreover, Sir Arthur 
Straehey expressly distinguishes the earlier Allahabad decision 
{David Hay v. Razi-ud-dm{ 2)) upon tbe ground that in that ease 
there was prior decree for redemption. He observes <c It is suffi- 
cient to say that, in our opinion, the principle of David Hay v. 
Razi-ud~din( 2) should not bo extended to a case where no decree 
for redemption has been passed prior to the suit before the Court.” 

As regards the Calcutta High Court, the only two decisions to 
which our attention has been called which bear upon the point 
{Swa Per shad Maity v. Nando Lall ICar Mahapalra{ 3) and Boy 
Dinlzur Doyal v. Sheo Golam 8mgh{4j) appear to be in conflict. 

For the reasons which I have stated, I think the answer to the 
question which has been submitted to us should be in the negative. 

Davies, J. — The question is whether a mortgagor who has once 
obtained a decree for redemption can under any circumstances 
bring a second suit for the same relief. The solution of the ques- 
tion seems to me to lie in a nutshell. If the decree the mortgagor 
has obtained is a final decree, as the majority of this Court has 
held in the reference to the Full Bench in Karuppan C/ietfa v. 
Tandavaraya Desikar{5), a second suit must undoubtedly bo barred 
as res judicata under section 13 of the Code of Civil Procedure. 

If, as the minority of this Court Las held in the same reference, the 
decree the mortgagor has obtained is only a preliminary decree, 
then the suit is still pending, and a second suit is debarred under 


(1) G L J. (X s.), Cli., 15G J 34 R.R., 305. (2) I.L E , 19 All , 202. 

(3) LL.K , 18 Calc., 139. (4) 22 W R , (O.R.), 172. 

(5) See ante p. 244. ) * 
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Vjbdatceatk section 12 of the Code. On these grounds alone I would decide 

VamIbju t5iat 110 seoond S1lit is maintainable. 

V aliya The particular reason for the opinion that a second suit for the 

EaJA- redemption of a mortgage is admissible apparently is that the 
right to redeem subsists, apart from the decree, for the whole 
period of sixty years during which a suit or suits for redemption 
may be brought. But if that argument were sound any other 
right, for instance, the right to recover a debt, would also subsist 
until the period of limitation for bringing a suit to enforce it had 
elapsed. There seems to be no difference between the cases. I am 
not aware of any special sanctity about a right to redeem which 
places it on a higher footing than any other legal right in respect 
to the enforcement of it by a suit. In my opinion, they are all 
subject to the same processual law, namely, that once any right 
has been enforced by a suit in which a decree has been obtained, 
the decree becomes the embodiment of that right, and that light 
in its inchoate state is merged in the decree, if a second suit is 
allowable in any case, it must be allowable in all cases, and there 
is no reason why if a second suit is allowed there should not be a 
third, a fourth or a fiftieth suit on the same cause of action so 
long as the cause of action remained unbarred by limitation. In 
the case of a right to redeem, such suits might be brought for sixty 
years from the date of the mortgage, and if in any suit so brought 
the mortgage was acknowledged, as it could hardly fail to be, a 
fresh starting point for tho sixty years’ limitation would begin 
from the date of such acknowledgment, and the right to sue would 
thereby becomo in practice everlasting. I consider that this re- 
duetto ad ahsurdmn conclusively shows that no second or further suit 
lies in a case where there has once been a suit for redemption and 
a decree whether preliminary or final has been obtained therein. 

My answer to the reference would therefore bo emphatically in 
tho negative. 

Bhashyam Ayyangak, J.— The circumstances which havo led 
to the institution by the first respondent of this second suit for 
redeeming the mortgage of 1858, for the redemption of which 
identical mortgage he had already obtained a decree in Original 
Suit No. 3 of 1889, wall be found fully set forth in Vallabha Valiya 
Rajah v. Vedapurattiil). The mortgage boing a usufructuary 


(1) I.L.E., 10 Mad., 40 at pp. 50, 52- 






-afck**.clU 


Luii.'l ' 




r-i 




- ■ . 


i 


Vox* XXV.] 


MADifcAS SERIES. 


mortgage, the decree in Original Suit 'N'o S of 1 ssq ,r^ l 

vide for foreclosure of plaLff’s ^ to ^1^"“ 

payment within the time fixed in the decree for redempt^bnt wf A 

on y provided for sale of the mortgaged property {vide last para- & ' UA ' 

graph of section 92, Transfer of Property Act). It does^ot 

appear that plaintiff ever applied under the proviso to section 93 

any^uch Tt ^ *T “ ^ payment; but witil0 ^ obtaining 
any such extension he unsuccessfully attempted to redeem and 

Comt e X SS th 10 d ° f th ° m ° r ‘ gaged Pr ° pe1 ^ ^ P^ment into 
Comt after the day appointed. In Vallabha Taliya Rajah v 

Vedjurath(l), it was assumed, following the opinion expressed in 
the decisions of this Court m FJayadath v. Krhhna(2) and Kcmara 
Kurup v. Govinda Kurup( 3), that the proviso was only intended 
to come mto play when an application has been made by the 
mortgageo-the defendant -for the final order for foreclosure or 
ale, to which he may bo entitled under paragraph 2 of section 93 
. (ransfer of Property Act). .Such assumption is possiblv due to 
the circumstance that the proviso has been inserted in sections 87 
and 93 and not in 86 and 92. The reason for not in scrtiilH Z 
sections 86 and 92 which relate to the passing of decrees in fore- 
closure and redemption suits respectively, seems to mo to bo obvLus 
If it was so inserted, the order postponing the day fixed for 
payment will he one for amendment of decree and will have to he 
passed by the Court which passed the decree, either in the first 
instance or on appeal confirming, varying or reversing the original 
e rte, w leieaa jy inserting the proviso in sections 87 and 93 the 
order postponing the date of payment will operate as an order 
passed in execution proceedings relating to the stav of execution 
of the decree within the meaning of section 244, clause (e) of the 

\ nuh \ Rai v - Fhm ^ 

]L T T }) : Can 6 Pa£8ed hj tlie C °mt executing 

the decree, though such Court may be different from the one 

which passed the decree. Though in regard to the execution of 

a decree the initiative will have to be taken by the party entitled to 

execute the decree, yet in regard to the stay of its execution 

the party against whom it may be executed may take the initiative’ 

and apply for and obtain stay of execution in anticipation, or apply 

(3) I.L.B.’’ 16 Mad!’, 214atT JUg 52- fS u’’ f Mad " ^ ^ P ' 2G8 ' 

(5) 14 AU./^ ' ^ (4) LL ' E ' ° AU - 502 > ^te. 
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Vedapueatti for such stay when motion is made for execution of the decree. 

Yallabh v Under the English law, as pointed out by Shephard, J., in 
luu A Yallabha Vahya Rayah v. Vedap\iralti{Y) % the time for payment 
may he extended either on the independent motion of the 
mortgagor — the plaintiff — or on the hearing of an application 
by the mortgagee — the defendant — to make the foreclosure 
absolute {Alien v Foster{ 2) and Jones v. Gresincke{ 3)) and I 
entirely fail to see anything in the language of sections 87 and 
93 of the Transfer of Property Act, to show that the salutary 
English practice was intended to bo departed from and that 
the proviso for extension of the time fixed for payment cannot be 
availed of by the mortgagor unless and until an application is 
made by the mortgagee for an order for foreclosure absolute or for 
sale, an application which in the nature of things can be made 
only after the period fixed for redemption has expired. I can 
conceive of no intelligible reason for imputing such intention to 
the Indian Legislature. As observed in my judgment in Karuppan 
Chetti v Tandamraya DewJcat (4) (written some days ago and 
before this reference came on for hearing though pronounced only 
to-day), the use of the word i postpone ? m the proviso to sections 
87 and 93 of tho Transfer of Property Act, clearly indicates that 
as a general rule tho application for extension of the time fixed for 
payment is assumed to be made before tho day fixed for payment, 
and, therefore, by the mortgagor, before the mortgagee applies for 
an order absolute for foreclosure or sale. In the present case, the 
mortgagee not having chosen to apply— evidently because he was 
in possession and the time fixed for redemption had expired — • 
under paragraph 2 of section 93 tor an order that the mortgaged 
property he sold, it was assumed that the mortgagor could apply for 
no extension of time, and it was pointed out {Vallahha Vahya 
Rajah v. 1 edapuratti{ lj) that if the law as laid down in the previ- 
ous decisions of this Court in Sanuv, & f omasund 7 am( 5), Perianth 
v. Angappa{Q ), Unman v Rama (7), and Ramtnm v. B?ahma 
Dattan{8), was good law, he was not without remedy and could 
bring a second suit for redemption The possibility of the 
mortgagor -the plaintiff— himself applying for an order for sale of 
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the mortgaged property in pursuance of the decree, which directed 
sale of the property in default of payment within the time fixed, 
was not considered. In a suit for foreclosure, the mortgagor — the 
defendant — may, under paragraph 2 of section 88, apply for and 
obtain a decree for sale m lieu of foreclosure, though under section 
67 (Transfer of Property Act) the mortgagor, as plaintiff, could 
bring no suit for sale, as he could in England under section 25 of 
the Conveyancing and Law of Property Act, 1881. Notwith- 
standing that section 93 (Transfer of Property Act) deals only 
with a mortgagee’s application for an order for sale, it would on 
principle seem that there could be no objection to the mortgagor 
applying for execution of the decree passed under section 92 and 
obtaining an order for sale of the mortgaged property, the sale of 
which has been decreed under the last paragraph of section 92, in 
case payment is not made on or before the day fixed in the decree 
for redemption. 

Turning now to the general question referred to the Full Bench 
— apart from the special facts of the case in which the question has 
arisen — I atn clearly of opinion that the present suit for redemption 
of the very same mortgage for the redemption of which a decree 
had already been obtained in Original Suit No. 3 of 1889 is barred 
as res judicata by section 13, Civil Procedure Code, and is also 
barred by section 244, Civil Procedure Code, notwithstanding that 
no order absolute for sale has been passed in the former suit. 

In Kampsvar Pershad v. Rajkumari Ruttun Koer{ 1), the 
Judicial Committee of the Privy Council, adverting to section 13, 
Civil Procedure Code, held that neither the Procedure Code of 
1877 nor that of 1882 introduced any new law, but only put into 
the form of a Code that which was the state of the law at the time, 
and that the |tate of the law at the time was that persons should 
not be harrassed by continuous litigation about the same subject- 
matter. Though the wording of section 13, Civil Procedure Code, 
is not as felicitous as one might wish, it virtually reproduces the 
firmly established law of res judicata, viz., that a final decision by 
a Court of competent jurisdiction of a matter directly and sub- 
stantially at issue between certain contending parties, shall as a 
plea be a bar and as evidence be conclusive in any subsequent suit 
between the same parties. Explanation IV to the section makes 
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Tedapuratti it clear that interlocutory orders or decisions or preliminary decrees, 
Vallabha ^ there he any such under the Indian law, are not 6 final decisions 7 
^Eaja A the meaning of the section , having the force of res judicata. 

In addition to the eases of Ex parte Chtnerp( 1), and Smith 
v. Davies{ 2), which I cited in my judgment in Karvppan Chetit v. 
Tandavaraya Desikar(2>) as explaining what a 6 final judgment ’ in 
law strictly is as distinguished from an c order/ I may refer to 
Danielhs 4 Chancery Practice/ 6th edition, page 788, in which it 
is laid down that 4 where a judgment does not adjourn the con- 
sideration of the cause, it is said to he a final judgment ’ and to 
the following extract from the judgment delivered by Story, J , 
in Whiting v. Bank of United States( 4) (Decisions of the Supreme 
Court, United States, America) : — c< That depends upon this ; 
whether the decree of foreclosure and sale is to he considered as 
the final decree in the sense of a Court of Equity and the 
proceedings on that decree a mere mode of enforcing the rights of 
the creditor and for the benefit of the debtor; or whether the 
decree is to be deemed final only after the return and confirmation 
of the sale hy a decretal order of the Court. We are of opinion 
that the former is the true view of the matter. The original 
decree of foreclosure and sale was final upon the merits of 
the controversy. The defendants had a right to appeal from 
that decree as final upon those merits, as soon as it was pronounced, 
in order to prevent an irreparable mischief to themselves. Eor if 
the sale had been completed under the decree the title of the 
purchaser under the decree would not have been overthrown or 
invalidated even by a reversal of the decree; and consequently the 
title of the defendants to the lands would have been extinguished ; 
and their redress upon the reversal would have been of a different 
sort from that of a restitution of the land sold. In Ray v. 
Law( 5), it was held by this Court, that a decree of sale of 
mortgaged premises was a final decree in the sense of the Act of 
Congress upon which an appeal would lie to the Supreme Court. 
This decision must have been made on the general ground that a 
‘decree final upon the merits of the controversy between the parties 
is a decree upon which a hill of review would lie, without and 


(1) LR„ 12 Q B D , 342 at p 345. 
(3) See ante p 244. 

{5) 3 Crunch, 179., 


(2) L R , 31 Ch D , 595. 
(4) 13 Peters, 6* at p 15, 
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independent of any ulterior proceedings. Indeed the ulterior Vedapuratti 

proceedings are but a mode of executing the original decree, like vallabha 

the award of an execution at law.” It is therefore abundantly Valiya 

J Raja 

clear that a decree for redemption passed under section 92 
(Transfer of Property Act) is a final judgment or decision within 
the meaning of section 13, Civil Procedure Code, and falls within 
the first part of the definition of c decree * in the Civil Procedure 
Code. Until the suit reaches that stage, it can, under section 373, 

Civil Procedure Code, be withdrawn with liberty to bring a fresh 
suit, or under section 375 be adjusted by any lawful agreement or 
compromise in accordance with which a decree may be passed so 
far as it relates to the suit, and issues may be amended or additional 
issues framed under section 149, Civil Procedure Code. Though in 
one sense, the suit is ponding ( Salt v. Cooperil ) ; Collinson v. 

Jaffery{ 2)), until the decree or judgment is worked out and satis- 
fied, and proceedings in execution thereof are ‘proceedings in 
suits’ (explanation to section 647, Civil Procedure Code) yet after 
the decree (vide section 375- A, Civil Procedure Code) the suit 
cannot, unless the same be carried and is pending in appeal, he 
withdrawn with liberty to bring a fresh suit, nor superseded or 
varied by a compromise or adjustment except in one or two 
particulars (section 206, Civil Procedure Code). I presume that 
no one will seriously contend that a suit for foreclosure, sale or 
redemption can be withdrawn with liberty to sue again, after 
decree has been passed under sections 86, 88 or 92 (Transfer of 
Propei ty Act). 

In Namappa Chetti v. Chidambaram Cheth{ 3), while holding 
that a second suit for redemption was maintainable, in accordance 
with certain previous decisions of this Court, the decree in the first 
suit passed under section 92 (Transfer of Property Act) was held 
to be a final judgment operating as res judicata as to the relation, 
between the parties, of mortgagor and mortgagee in respect of the 
subject-matter of the suit, and also as to the amount due for 
redemption at the date of the former decree. I should fully 
concur in the decision of this Court in Namappa Cketti v. Chidam- 
baram Chettii 3), holding that in that case a subsequent suit for 
ledemption was maintainable, if the decree m the former suit had 


^1) L R , 16 Ch D , 544 at p 551 (2) [1896] 1 Ch , 644 at p 646 
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Vedapuratti been — which in fact it was not — a mere declaratory decree, not 
Vallabha ca P a ble of execution, establishing the relation of mortgagor and 
Valiya mortgagee and the state of the account between the mortgagor and 
mortgagee at the date of the said decree, assuming that such a 
decree could have been passed. , 

If the order absolute for foreclosure or sale under section 93 
is alone to be regarded as the final judgment or decision in the 
suit, that alone can operate as res judicata and the decree passed 
under section 92 will have to be regarded simply as an inter- 
locutory order or proceeding which cannot have the force of res 
judicata . If this be the right view and if no order absolute for 
foreclosure or sale be passed, the suit will have to be regaided as 
still pending and section 12, Civil Procedure Code, will operate 
as a bar to the trial of a second suit for the same iclief between 
the same parties. 

In Lockyer v, Fe) ryman (l) } on the authority of which it was 
held by the High Court of Bombay ( Gan Saiant JBal Saiant v. 
Narayan Dhond Savant (2)) that a decree for redemption, On 
default of the decree-holder to pay the money within the time 
fixed in the decree, or if none be fixed, within the time allowed by 
law for execution of the decree, operates as a judgment of fore- 
closure and debars the mortgagor from afterwards bringing a 
second suit for redeeming the same property — Lord Selborne laid 
down that ‘ when there is res judicata the original cause of action 
is gone and can only be restored by getting rid of the res judicata \ 
Lord Blackburn there explained the principle of res judicata as 
follows ( “ When a competent tribunal having had a case before 
them have given a final judgment it is res judicata . I do not 
mean to express any opinion as to what would be a sufficient 
ground to re-open the ease .... The object of the rule of 
res judicata is always put upon two grounds — the one, public 
policy, that it is the interest of the State that there should be an 
end of litigation, and the other the hardship on the individual that 
he should be vexed twice for the same cause.” Again, Lord 
Penzance, in his judgment in Kendall v, Hamilton(Z) says, “ when 
that which was originally only a right of action has been advanced 
into a judgment of a Court of Record the iudsment is a bar to an 
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action brought on the original cause of action. The reasons for v^dapuratti 
this result are given by Baron Parke in King v, Hoare[l ). He Vallabha 
says 4 The judgment is a bar to the original cause of action because 
it is thereby reduced to a certainty and the object of the suit 
attained, so far as it can be at that stage ; and it would be useless 
and vexatious to subject the defendants to another suit for the 
purpose of attaining the same result. Hence the legal maxim 
4 Transit in rem ?udicatam 9 ; the cause of action is changed into 
natter of record which is ot a higher nature and the inferior 
remedy is merged in the higher/ 99 

The whole argument in support of the contention that a 
second suit for redemption is maintainable in the absence of an 
order absolute for foreclosure or sale, proceeds upon the suppo- 
sition that, in spite of the express declaration [in section 2 (a) 
of the Transfer of Propeity Act] that nothing therein contained 
shall be deemed to affect the piovisions of any enactment not 
thereby expressly repealed, there is some magic in sections 86 to 
93 of the Transfer of Property Act and in particular in the word 
< absolute * or 4 absolutely ’ therein occurring, which overrides the 
fundamental principle of res judicata embodied in section 13, 

Civil Procedure Code Section 60 (Transfer of Property Act) 
defining the mortgagor’s right to redeem specifies the actual 
remedies which he is entitled to in exercising his right of 
redemption, the remedies, of course, being such as he would obtain 
in enforcement or execution of the redemption decree. Similarly 
section 67, in defining the mortgagee’s right to foreclosure or sale, 
specifies the remedy he is entitled to in exercising such right, i e , 
an order that the mortgagor shall be absolutely debarred of his 
right to redeem or an order that the mortgaged property be sold. 

Such definition of the moitgagor’s right ot redemption and of the 
mortgagee’s right of foreclosure or sale was relied on in the course 
of argument in Karuppan Chetti v. Tanduvaraya Desikar(2 > ) as 
leading to the conclusion that the decrees passed under sections 
86, 88 and 92 are only ‘preliminary decrees/ or decrees vm f and 
that the c final ’ decrees, capable of execution in the suits, are the 
orders passed under sections 87, 89 and 93 respectively. In my 
opinion the inference to be drawn isjast the opposite. If you 4 

want to define the right which a creditor has against his debtor, 

(1) 33 M & W,49iat:p 304. 
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you will Lave to say tLat Le is entitled to be repaid tbe amount of 
the debt and not simply to a decree against his debtor tor such 
payment. Sections 60 and 67 therefore declare what the mortga- 
gor or mortgagee is actually to realize by enforcing his right, i.e 
the relief which he is entitled to by enforcing or executing the decree 
establishing his right. In the case of redemption, delivery back 
of the mortgage deeds, possession of the mortgaged propeity and 
a reconveyance are the reliefs (see section 60, Transfer of Property 
Act) which the mortgagor obtains by executing his decree for 
redemption. As the provisions of the Civil Procedure Code are 
sufficient to work out a decree for redemption no special provisions 
for the same are made in the Transfer of Property Act, except for 
the mortgagor being put in possession of the mortgaged property. 
Even this last seems superfluous (vide section 263, Civil Procedure 
Code) ; but, whether superfluous or not, the provision made for it 
in the first paragraphs of sections 87, 89 and 93 conclusively shows 
that those sections relate to the enforcement or execution of the 


decrees passed under sections 86, 88 and 92, and it is signi- * 
ficant that sections 87, 89 and 93 do not provide for the passing 
of an order absolute for putting tLe mortgagor in possession, but f 
only for the executive act of putting him in possession. In the 
case of a foreclosure decree, there is nothing in the Civil Procedure 
Code as to the mode of enforcing the same. The second paragraphs * 
of sections 87 and 93 (Transfer of Property Act) provide that the 
same is to be enforced by obtaining an order of Couit debarring | 
the mortgagor absolutely of all right to redeem. This is the | 
mode provided by the Transfer of Property Act, following the 
English Chancery Practice, for working out or executing a decree 
for foreclosure passed under section 86 or 92 (of the Transfer of 
Property Act) as the ease may be. In addition to such Older it is 
provided that the Court may enforce the decree, if necessary, also 
by delivery of possession of the property to the mortgagee, (see end | 


of the second paragraph of section 87 and of the third paragraph of 
section 93) though the decree itself does not in terms provide for 
such delivery of possession, as it does in the case of delivery of 
possession to the mortgagor. I have already explained in my 
judgment in Kcnuppan Chetti v. Tandcvcwaya Desikaifl) that an 
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sale is only an application for execution of the decree for sale Vedapuratti 

passed under sections 88 and 92 and indicated the reasons for vallabua 

special provision being made in the Transfer of Property Act for 

the passing of such order for sale. Whether the decree he in a 

suit for foreclosure or in a suit for sale or in a suit for redemption, 

there is in each a conditional decree for redemption in favour of 

the mortgagor, the condition being the payment by the mortgagor 

of the amount decreed on or before the day fixed. But the 

Transfer of Property Act does not provide for an application 

being made by the mortgagor, after such payment, for an order 

absolute for redemption, or for the passing of any such order. 

This conclusively shows that the decrees passed under sections 86, 

SB and 92 are not : preliminary decrees,’ or decrees mi, which 
require to be perfected by being made absolute or unconditional, 
on the fulfilment of a condition or contingency subject to which 
the decrees were passed. But so far as the decree is one for fore- 
closure or sale provision is made for the mortgagee applying for 
an order absolute for foreclosure or sale as the case may he, to 
•supplement the imperfect provisions of the Civil Procedure Code 
relating te the enforcement or execution of decrees. Decrees for 
specific performance, decrees respecting rights of easement and 
similar decrees are often made conditional, but they are not the 
I Jess ‘final judgments 5 having the force of res judicata « This, I 

venture to state, is equally so under the English law, and all 
ft -decrees whether conditional or unconditional are to be worked out 

and enforced in execution, and the orders passed therefor are not 
to be regarded as the final judgment or decree in the suits but 
only as orders relating to the execution of the decree (vide E.3.C. 

Ord, 42r, 9 Ann. Practice, 1902, p 571), 

In Monhhouse v. The Corporation of Bedford (l) the plaintiff — the 
mortgagee — having obtained the usual decree for foreclosure at 
the Eolls as mortgagee, and an appeal therefrom having been 
preferred to the House of Lords by the mortgagor, before the 
order for foreclosure absolute was passed, a motion was made by 
the mortgagor — the defendant— before the lower Court to 
suspend the execution of the decree until six months after the 
appeal should have been heard. The lower Court in granting 
the application on certain terms stated as follows : — “ This decree 


(1) 37 Ves„ 380, 
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must therefore he taken to he right to the extent of letting execu- 
tion upon it, unless the Court sees that if it turns out to he wrong 
the party cannot he set right again. 5 ’ It will he observed that in 
that ease the decree from which an appeal was preferred to the 
House of Lords was the usual decree in an action hy a mortgagee 
for foreclosure or sale, corresponding to that under section 86 of 
the Transfer of Property Act, and that it was treated as the final 
judgment in the action and as one capable of being enforced hy 
execution pending appeal (see also Finch v. Shaw( 1)). Similarly 
here also, pending appeals and second appeals fiom the original 
decree, the Court whose duty it is to execute the decree may stay 
execution of the same hy postponing from time to time, under the 
proviso to sections 87 and 93, the day fixed for payment. , After 
the passing of the decree referred to in sections 86, 88 and 92, the 
cause is not adjourned for further consideration, hut an order for 
foreclosure absolute or for sale, may, in execution of the decree, 
he, under the English law, obtained on application made ex parte, 
supported hy an affidavit, by the mortgagee or his attorney, of 
due attendance at the place appointed for payment and of non- 
payment of the amount certified to be due (see Ann. Practice for 
1902, p. 773) and under the Indian law, on a verified application 
made under sections 230 and 235, Civil Procedure Code. 

The conclusions I have arrived at both in the references 
made to the Full Bench in Malltkarjunadu ShetU v. Lmgamurti 
Pantulu(2 ), &c , and in this case, as to the scheme of the mortgage 
chapter in the Transfer of Property Act and its relation to 
chapter XIX of the Civil Procedure Code, are, I venture to say, 
not only in strict conformity with the Transfer of Property Act — 
which in this respect is substantially the same as the English 
Chancery law — but also steer clear of the innumerable difficulties, 
as to the right of appeals, the period of limitation for applications 
under sections 87, 89 and 93, the Court which is competent to pass 
the orders therein mentioned, the Court fees payable in respect 
of appeals, &e , which will result from the position taken by the 
Calcutta High Court that a decree passed under sections 86, 88 or 
92 of the Transfer of Property Act is only a preliminary decree, 
or decree nut> and that it is the order passed under sections 87, 89 
or 93 that constitutes the final decree or decree absolute. In the 
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view that the decrees under sections 86, 88 and 92 are the final Vedapixratti 
judgments or decisions in the suit, they will be appealable as vallabha 


4 decrees, ? according to the first part of the definition of * decree 1 * * * 5 ^ LI ^ A 
in the Civil Procedure Code, and applications made under sections 


87, 89 and 93 will be governed by article 179 of the second 
schedule to the Limitation Act, and orders thereon can be passed 
by the Court executing the decree and will be appealable as orders 
passed under section 244 (c), Civil Procedure Code — comprised 
within the second part of the definition of 6 decree 5 in the Civil 
Procedure Code — subject according to the notification of the 
Government of India to the payment of the fixed Court fee 
prescribed by No. 11 of schedule 2 of the Court Fees Act. 

The learned Counsel for the respondent contends — and this 
is the contention principally relied on by him — that even if the 
decree passed under section 92 m the former suit be regarded as 
the final judgment or decision within the meaning of section 13, 
Civil Procedure Code, the right to redeem still subsists, inasmuch 
as no order absolute for sale has been made under section 93 
— which alone can extinguish that right — and that therefore 
the decree in the former suit can be no bar to the mortgagor 
enforcing his right of redemption ia the present suit, the relation 
of mortgagor and mortgagee still continuing and the right of 
redemption being inseparable from such relation 

In support of this contention he relies upon the decisions of 
this Court in Sami v. Somasund) am {\ ), Periandi v Angappa{ 2), 
Karuthasami v. Jaganaiha{2>), , Ramunm v B talma Dattan[ 4), 
and Nainappa Chetti v . Chidambeuam Chetti[b ), which led to the 
order of reference to a Full Bench m this case, as they are in con- 
flict with, the decisions of the Bombay High Court in Gan Savant 
Jftal Savant v War ay an Bhond Savant (Q) and Maloji v. Sagaj}(j) 
and of the Allahabad High Court in David Kay v. Razi-ud*dm( 8) 
and not reconcileable with the decision of this Court in Ramasami 
v. $ami( 9), if the dictum of Shephard, I., in Vallabha Vahya 
Rajah v. Vedapurath{ 10), that ‘it would make no difference 
whether or not the decree pleaded in bar contained a direction for 


(1) ILB.,6 Mad , 119 

(3) ILR,8 Mad , 478 

(5) I.L R , 21 Mad , 18. 

(7) I L R , 13 Bom , 567 

(9) I L R , 17 Mad , 96. 


(2) I L R , 7 Mad , 423 
(4) 1 L R , 15 Mad , 366 
(6) I L R , 7 Bom , 467. 
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foreclosure or sale ’ were sound. In Sami v. Somasmdram( 1), 
Periandi v. Angappa{ 2), Karuthasami v. Jaganatka( 3), Bammni v. 

Brahma Dattan( 4), and ISlainappa Ghetti v. Chidambaram ChetU( 5), 
in all of which it was held that a second suit for redemption was 
maintainable — the decree in the first suit which was pleaded in 
bar contained no directions for foreclosure or sale in default of 
redemption. In the first of these cases, the decree in the first suit 
was left unexecuted for 15 years, but it was regarded in the 
events which had happened as a declaratory decree, though he 
was entitled under that decree to recover possession on making a 
certain payment, and the second suit for redemption which was 
based on the original mortgage was held maintainable. In the 
second case, the execution of the decree passed in the first suit 
was barred by limitation, and the second suit was held maintain- 
able as the right to redeem had not been foreclosed. In the third 
case, although the execution of the decree in the first suit was 
barred by limitation, the second suit for redemption was held 
maintainable ou the ground that the relation of mortgagor and 
mortgagee still subsisted and the right to redeem was inseparable 
from such relation so long as it existed. The same view was I 
taken in Ramunni v. Brahma Dattan(4 ). These decisions were 
followed in Namappa Ghetti v. Chidambaram Gheth(b J, but in all 
these cases the decision proceeded expressly on the ground that j 
the decree in the first suit which was pleaded in bar contained no 
direction for foreclosure or sale in default of payment. But I | 
agree with the dictum of Shephard, J., in Vallabha Vahya Baja j 

v VedaparaUi(6) already referred to, that inasmuch as it is the ) 

order of foreclosure absolute or sale that extinguishes the right of 
redemption and not the mere passing of the decree with a direction 
for foreclosure or sale in the event of non-payment on or before 
the day fixed, it can make no difference whether the decree did or J 
did not contain a direction for foreclosure or sale. In the present 
case, the decree in the first suit did contain a direction for sale 
in default of payment, but. for the reasons already stated, the 
mortgagee, the defendant, did not choose to apply for an order 
absolute for sale. This case is like Bamasami v. Sami{ 7) in which it 


(1) I L R , 6 Mai , 119 <2) I L R , 7 Had , 423. 

(3) I L R , 8 Mad , 478. (4) I.L R , 15 Mad , 386. 

(5) I L R , 21 Mad , 18. (6) I L R , 19 Mad , 40 at p 51, 

(7) I L K , 17 Mad , 00. 
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was held that a subsequent suit for redemption was barred by a Vbdapuratti 
decree for redemption in a former suit, — which decree provided va&labha 
that in default of redemption within the time limited thereby Valiya 
the right of redemption was to be foreclosed— though no order 
for foreclosure absolute had been made under section 93. But if 
the decisions of this Court in the other cases are sound (i e., in 
Sami v. So masundram ( 1 ) , Penandi v. Angappa{ 2), Karuthasami v. 
Jagmatha($)> Ramunm v. Brahma Dattan(*), and Namappa Chetti 
v. Chidambaram Chetti( 5), the ease in Ramasami v. Sami(6) and 
the present case cannot be logically distinguished therefrom 
simply on the ground that in those cases the decree in the first 
suit contained no direction for foreclosure or sale. 

With all deference to the learned Judge, I find it impossible 
to adopt the reasoning on which the decisions of this Court in 
Sami v. Somasundram(l)> Penandi v. Angappa{ 2), Karuthasami 
l y Jaganatha(Z) and Ramunni v. Brahma Dattan( 4), proceed and 

the conclusions arrived at therein. If those decisions are sound, 
there can be no limit to the number of successive suits for 
redemption of the same mortgage and the fundamental principle 
^ on which the doctrine of res judicata is founded will have to be 

g wholly ignored. If the principle of these decisions be— as it 

! , must — that so long as the relation of mortgagor and mortgagee 

j is not extinguished by act of parties or by order of Court under 

t sections 87, 89 or 93 of the Transfer of Property Act, or by section 

I 28 of the Limitation Act, the right of redemption is inseparable 

from such relation, and that therefore there can be no impediment 
| to the mortgagor’s bringing a suit for redemption although he had 

1 already obtained a decree for redemption, it will necessarily follow 

that he can institute in succession as many suits as he chooses for 
redeeming one and the same mortgage, and the mortgagee as 
many suits as he chooses for foreclosure or sale; for the right of 
redemption and the mortgage security are not extinguished until 
J the passing of an order for foreclosure absolute or for sale. Even 

\ if the execution of the decree in the first suit be not barred by 

limitation, there will be nothing to prevent his instituting another 
suit for redemption, foreclosure or sale as the case may be. And 
if he can do so there will be nothing to preclude the defendant in 

(1) I L R , 6 Mad., 119 
(3) I L R , 8 Mad , 478, 

I (5) I L B , 21 Mad , 18 
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Vedapueatti the subsequent suit from applying, in execution of the decree in 
Y a l r I bh a the former suit, for redemption, or for an order for foreclosure 
Iuja A absolute or for sale as the case may be, if the execution ot the 
decree therein be not barred by the law of limitation. 

In considering whether the plea of res judicata operates as a 
bar to the suit, the question is not whether the alleged relation of 
mortgagor and mortgagee or any other legal relation between the 
parties to the suit subsists, but whether, assuming the same to 
subsist, the plaintiff is not precluded from seeking to enforce his 
right by reason of his having already sued upon the same cause of 
action and obtain an adjudication which it was competent for him 
to enforce and execute. If one obtains a mere declaratory decree, 
establis hing a certain right, of the nature contemplated in section 
42 of the Specific Relief Act, and thereafter brings a subsequent 
suit to obtain a relief consequent upon such right, the decree in 
the former suit cannot as a plea be a bar to the subsequent suit, 
though as evidence it will be conclusive in his favour as to the 
right adjudicated upon therein. But a person who has obtained 
a decree establishing his right and entitling him to the conse- 
quential relief, cannot again sue for the same but can only work 
out his right and obtain the relief by executing the decree. And 
section 244, Civil Procedure Code, expressly prohibits a separate 
suit for the purpose. 

Applying this principle to a mortgagor’s right of redemption, 
we find a complete definition of that right or cause of action ip. 
section 60 of the Transfer of Property Act. The former suit in 
the present case was founded upon that cause of action and after 
a decree had been given therein under section 92 of the Transfer 
of Property Act, the ‘ original cause of action is gone and can 
only be restored by getting rid of the res judicata,’ as observed by 
Lord Selborne in Lockyer v. Ferryman (1) above referred to. The 
cause of action having thus been exhausted, there is no original 
cause of action, either in whole or in part, on which the mortgagor 
can again sue for redemption. If he allowed the execution of 
that decree to become barred or was otherwise unable to execute 
the decree by reason of his not complying with the terms of the 
decree, the original cause of action, or any portion thereof, will not 
thereby revive. Under the proviso to section 93 of the Transfer 
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of Property Act, it was, in my opinion, competent for him to Vedapuratti 
obtain postponement of the day fixed for payment of the money, valdabha 
provided he satisfied the Court that there was good and sufficient Vabiya 
cause for his not being able to pay tne amount on or before the 
day fixed. If he can be allowed to bring a fresh suit for 
redemption, this provision of the Transfer of Property Act that 
the time for redemption could be extended only on good cause, 
will be indirectly evaded. 

It is true that until there is an order for foreclosure absolute 
oi* sale the right of redemption is not extinguished and there was 
no such order in the present case. That will not entitle him to 
bring a new suit for redemption, but he can exercise bis right of 
redemption under the decree, if he be not barred by limitation, 
by obtaining a postponement of the day fixed for payment, if he 
makes out a good cause for such extension of time. That the 
decree itself does not operate to extinguish the right of redemp- 
tion by efflux of the time limited in the decree, but such 
extinguishment is postponed until the actual passing of an order 
for foreclosure absolute or sale, is really a concession in favour 
of the mortgagor so as to enable him to obtain an extension of 
timb on good cause shown, even after the expiration of the period 
fixed in the decree, whereas if the decree itself operated so as to 
extinguish the right of redemption on the expiration of the period 
fixed in the decree such extension cannot be made and, in fact, if 
made, will he inoperative. Full effect is thus given to the provi- 
sion made in the Transfer of Property Act in accordance with 
the Chancery Practice in England, for extinguishing the right 
of redemption only on the passing of an order for foreclosure 
absolute or sale, the only difference between the English and 
Indian laws being that under the former the order dismissing 
file suit for redemption in default of payment operates as the 
order of foreclosure absolute here passed under section 93 of the 
Transfer of Property Act. 

In the case of mortgage-decrees there is provision made for 

extinguishment of the security and of the right of redemption, 

but in the case of decrees in ejectment and other decrees there is 

no such provision, and section 28 of the Limitation Act applies 

only to suits and not to the execution of decrees. If the owner 

of property obtains a deeree in ejectment against a trespasser or a 

tenant whose tenancy has expired, can he bring another suit in 

% u * 
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Vedapuratti ejectment on his original cause of action as owner or landlord, on 
Vallabha *ke g roun( l that ^ ownership has not been extinguished by the 
Raja A ^ ecree * n f° rmer su ^ or ^7 an y order passed therein subsequent 
to decree ? If a mortgagor is to be at liberty to bring successive 
suits for redemption subject only to the extraordinarily long 
period of limitation applicable to suits for redemption, it will be 
difficult to discover or suggest a reason for denying such liberty to 
the owner of property who seeks to eject a trespasser, subject, of 
course, to the comparatively short period of limitation applicable 
thereto. There are numerous instances in which the right of 
action alone is extinguished or destroyed, though the right of 
property to which it relates has not been extinguished. Thus, if a 
suit is dismissed under section 102, Civil Procedure Code, for 
default of plaintiffs appearance, or the plaintiff withdraws the same 
(section 373, Civil Procedure Code) without obtaining permission 
to bring a fresh suit on the same cause of action, the right of action 
is extinguished and he is precluded from bringing a fresh suit on 
the same cause of action, though his substantive right of property 
may not be extinguished, and the dismissal or withdrawal may not 
even operate as res judicata against him in respect of his right of 
property. Similarly, if a plaintiff omits to sue iu respect of any 
portion of his claim, he is precluded (section 43, Civil Procedure 
Code; from suing in respect of the portion so omitted, though his 
right in respect of such portion may not be extinguished. I fancy 
that the result will be the same even if the suit so dismissed or 
withdrawn or portion omitted is by a mortgagor or mortgagee as 
the case may be. Certainly the result must a fortiori he the same 
if a decree has been given, and thus not only has the original cause 
of action gone, but the decree also operates as res judicata iu 
respect of the right adjudged. 

In regard to a mortgagee’s title in default of redemption by 
the mortgagor, the obtaining of an order for foreclosure absolute or 
of an order dismissing the mortgagor’s suit for redemption [which 
has the effect of an order for foreclosure absolute] is necessary to 
perfect his title as owner [see Daniell’s c Chancery Practice,’ 6th 
edition, page 1405; Preesv. Cohe(l)~]. Under the English law 
such an order operates as a 4 conveyance on sale ’ and has to be 
stamped ad valorem as such [vide sections 54 and 57 of the English 


(1) L R , 6 Ch. App., 6i5, 
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Stamp Act, 1891, and section 6 of the English Finance Act, 1898]. Yedapuhatti 
In Wills v. Luff( 1), Ohittj, J., says that after the passing of an Yallabha 
order for foreclosure absolute, “the action is at an end with the Vabiya 
exception of the settlement of a conveyance by the Judge if the 
parties differ.” Such conveyance is exempt from the payment of 
ad mb i em stamp duty (proviso (b) to section 6 of the English 
Finance Act, 1898), if such duty had been paid upon the decree 
or order for foreclosure absolute. A release by the mortgagor 
after judgment of foreclosure is equivalent to an absolute fore- 
closure by order (. Beynoldson v. Perkins( 2)), and no order of fore- 
closure absolute need be obtained. Under the Transfer of Property 
Act the order of foreclosure absolute passed in execution of the 
decree operates judicially as an extinguishment of the right of 
redemption and as transfer of property in execution of decree or 
order of a Court [section 2 (d) of the Transfer of Property Act] 
and the title of the mortgagee as owner is thus perfected and 
completed. The effect of an order of foreclosure absolute obtained 
by a legal mortgagee is to vest the ownership and beneficial title 
to the mortgaged land, for the first time, in the mortgagee (II eat k 
v. Pugh( 3), Court of Appeal; (same case) on appeal to the House 
of Lords(4)). Under the English Chancery Practice, even after 
order of foreclosure absolute, the foreclosure can be reopened on 
good and sufficient cause [Ford v. JVasteU( 5) ; Wills v. Luff (1) ; 

DanielFs c Chancery Practice,’ 6th edition, page 1406)]. 


I shall now proceed to consider some decisions of the other 
High Courts hearing upon the question now under consideration. 
I In Ohaita v. Purum 8ookh(Q) it was held by a Division Bench of the 
North-West Provinces High Court (Morgan, C. J., and Spankie, J.) 
that when a decree for redemption is obtained hut not executed 


within the prescribed period for execution, the mortgagee does not, 
by such omission, cease to be the mortgagee, but the mortgagor or 
his representative may still maintain a fresh suit for redemption. 
In Doobee Singh v. Jowkee Ram(7) it was held by a Pull Bench of 
the same High Court (Morgan, C.J., Eoberts, Pearson, Turner 
and Spankie, JJ.) that when the nature of the decree is such that 
it could be executed, the decree-holder cannot bring a fresh suit 


C 1 ) L*R., 38 Ch D , 197 at p. 200 

(3) 6 Q B.D., 345 at x'p, 359-61. 

(5) 2 Ph., 591 

(7) 3 Agra H C K, 381, 


(2) Ambl., 564 at p. 565. 
(4) L.R , 7 App. Cas., 235. 
(6) 2 Agra 25b. 
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Vedapijratti founded upon the cause of action 'which has already been adjudi- 
cated upon and also upon the decree the execution of which w*as 
allowed to be barred by the law of limitation. In Sheik Goolam 
Moosein v. Mussumat Alla RuKhee Beebee{\) a Full Bench of the 
same High Court (Morgan, C.J , Eoss, Turner, Spankie and 
Turnbull, JJ ), following the last-mentioned Full Bench decision, 
held that a mortgagor who had obtained a decree for possession of 
the mortgaged property on the ground that the mortgage has been 
satisfied, but allowed the execution of the decree to become barred 
by limitation, cannot maintain a subsequent suit based on his old 
title and be permitted to revert to the position which he held prior 
to the institution of the first suit and to ask for remedy by al 
fresh suit. This was followed m 1882 by a Division Bench of the 
same High Court (Straight and Mahmood, JJ.) in Anrudh Singh 
v Sheo Prasad(2) in which it was held that a mortgagor who had 
obtained a decree for redemption, but has allowed the execution |>f 
the same to become barred by limitation cannot brmg a fresh 
to redeem the same mortgage. In Muhammad Sami-ud~dm Khan 
v. Mantm Laly 3), a Division Bench of the same High Court 
(Straight and Broadburst, JJ ) in 1889 held that the Full Bench 
decision in Sheik Goolam Hoosein v. Mussumat Alla Rukhee 
Beebee{ 1) was not binding since the passing of the Transfer of 
Property Act, and a second suit for redemption was decreed. I 
need hardly say that there is nothing in the Transfer of Property 
Act which militates against the authority of the Full Bench 
decision, if it was good law — as in my opinion it was — before the 
Transfer of Property Act. But if the decision iu Muhammad 
Sam-ud~dm v. Mannu Lal(3) was based, as apparently it purports 
to be, on the ground that the former suit for redemption was 
premature inasmuch as, at the date of the former suit, the usufruct 
had not liquidated the mortgage debt and that therefore the term 
of the usufructuary mortgage had not expired, the decision 
would probably be right. The same High Court (Edge, C J-, 
and Burkitt, J.) in David Eay v. Bazi-ud-din($) after reviewing 
all the previous decisions of that Court, as well as the decisions of 
the High Courts of Madras and Bombay, held that a mortgagor, 
whether under a simple or usufructuary mortgage, who had 
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obtained a decree for redemption and allowed such decree to lapse Vjedapubatk 
by reason of bis not paying the decretal amount within the time v al ^abha 
limited for payment by the decree, cannot subsequently bring a ^ ALIYA 
second suit for redemption of the mortgage in respect of which 
such infrUctuous decree had been obtained. The Full Bench 
decision of the same Court in 1871 was approved and followed as 
also the decision of the Bombay High Court in Malojz v. Sagaji( 1). 

The decision in Muhammad Sami-ud-dm v. Mannu Lal(2) was 
dissented from, as also the decisions of this Court in Sami v* 
Sofiasundramfi), Pertandt v„ Angappa{4)^ and Bamunm v. Brahma 
Dattan{ 5), on the ground that “ the view of the law to be found in 
those cases is not supported by the law as administered in such 
matters in England or the law as enacted in the Civil Procedure 
Code or the Transfer of Property Act, ” and that the Pull Bench 
decision in 1871 “ was not affected by the Transfer of Property 
Act and is in harmony with that Act and is perfectly sound 
law.” It was further held that the “ allowance of a second * 

suit for redemption would be to go contrary to the principle of 
section 244, Civil Procedure Code, and that the fact that a 
mortgagor has failed to comply with his decree for redemption 
within time cannot give him a fresh cause of action.” 

The question was again considered by a Division Bench of the 
same High Court (Strachey, CJ., and Knox, J.) in 1899, in Dondk 
Bahadur Bat v. Teh Narain Bat(6). In that case the simple ** 

question was whether a decree in a suit for redemption of a usu- 
fructuary mortgage, not being a conditional decree for redemption 
under section 92 (Transfer of Property Act), but simply dismissing 
the suit on the ground that the mortgagor had not prior to its 
institution paid or tendered the mortgage money at a time author- 
ised by the mortgage deed, had the effect of foreclosure or of res 
judicata , so as to bar a second suit for redemption which was brought 
after tender of the whole of the mortgage money at the time 
appointed in the deed, between the dismissal of the first suit and 
the institution of the second. It was held — and if I may venture 
to say so rightly ~4hat the second suit was maintainable and that the 
^decision in David Hay v. Bazi-ud-din(7) was clearly distinguishable* 



(1) I.L.B., 13 Bom., 567* 
(3) I.L.R., 6 Mad., 119. . 
(5) I.L R , 15 Mad., 3S6>. 
(7) I.L.B., 19 All* K&' 


(2) I.L.B , 11 AU , 386. 
( 4 ) I.L.R., 7 Mad., 423 * 
(6) 21 All., 25i„ 
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Ykxuporatti The first suit, haying been dismissed as premature, whether rightly 
or wrongly, on the ground that the cause of action had not then 
arisen, could he no bar to the subsequent suit which was brought 
after the cause of action had accrued according to the decision in 
the former suit* The Chief Justice, however, proceeded to refer 
to the conflict of decisions between the case in Davul Bay v. Bassp* 
ud-dm(l) and the Full Bench decision of 1871 on the one hand, and 
that in Muhammad Sanu-ud-dui Khan v MannuLal( 2) and the deci- 
sions of the Madras High Court and a decision of the Calcutta High 
Court in Boy Dmkur Doyal v. Shea Golam 8mgh(&) on the other, 
and observed that the proposition of law as enunciated in David 
Hay v. Razi~ud-din{X) cannot be regarded as ec absolutely settled 
law” 

Turning now to the decisions of the Bombay High Court, the 
case of Gan Savant Bal Savant v, Narayan Dhond Savant (4) is 
exactly in point ; and in fact it is stronger than the present case, 
inasmuch as there the decree which was pleaded in bar of the 
second suit did not direct foreclosure West, J , in concurring 
with Kemball, J , that a decree for redemption, on default of the 
decree-holder to pay the money declared to be due within the 
time fixed by the decree, or if none be fixed within the time 
allowed by the law for execution of the decree, operates as judgment 
of foreclosure and debars the mortgagor from afterwards bringing 
a second suit to redeem the property, observes as follows : — 46 It 
follows then from the leading principle of res judicata that the 
same matter shall not be agitated again on the original ground so 
as to imperil the stability of the decision formerly given* 4 Where 
there is res judicata , the original cause of action is gone and can 
only be restored by getting rid of the res judicata 9 The existence 
of a decree in plaintiffs favour may seem not to be a good reason 
for depriving him of a right to sue, and under the Roman law the 
plea of res judicata could be met by a replication of e res secundum 
se judicata 9 Under the English law also, a judgment, it is said, is 
a bar only when it has negatived the right— per Bramwell, L J*, in 
Foyser v. Mmors(S ) ; but this holds generally only when the cause 
of action in the second suit has arisen on the same original right at a 
different time from the first, or the first action went off on a mere 
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technical defect. Under the Anglo-Indian law it has long been Vidaiuratt: 
recognized that a decree-holder must obtain satisfaction of his a 

decree by execution, not by another suit— Ktsan Nandram v. Vauya 

Anandram Bachnp(l), Fahrapa v. Panditrangapa(2 ) A new suit Raja * 

cannot be brought either on the original cause of action or, save 
in special cases, on the decree in which that cause had become 
merged. The object of the Legislature has been to prevent 
continued litigation on the same grounds and this would obviously 
be defeated by allowing a decree-holder to abstain from putting 
his decree in force and proceed again on the same cause as before.” 

Pinhey, I , who dissented from the majority, based his dissent on 
another point, * e , that the plaintiff in the second suit could not 
be regarded as having been represented by the plaintiff in the first 
suit. The next case m the same Court is Maloji v. Sagajt{ 3). 

This is a very instructive case and here the piinciple of res judicata 
as a bar to the second suit was carried further than is necessary in 
the present case. The first suit was brought as one for redemption 
and the decree therein did not provide for payment of the mortgage- 
debt within a fixed time, nor for foreclosure or sale in case of 
default The second suit was brought by the mortgagee for sale, 
and pending that suit and before the execution of the decree in the 
former suit was barred by limitation, the mortgagor paid into 
Court the sum directed to be paid by the redemption decree. 

But the mortgagee refused to accept payment and insisted upon 
his right of sale in the subsequent suit which he brought as plaintiff. 

It was held that as no time was fixed for payment in the redemp- 
tion decree, the mortgagor had three years within which to execute 
the decree, and as he had paid the money within three years he 
was entitled to recover the property. It was further held that the 
suit brought by the mortgagee for sale was barred by the decree 
in the redemption suit under explanation IT of section 13 , Civil 
Procedure Code, inasmuch as the mortgagee might and ought to 
have, as defendant in the first suit, obtained a provision in the 
redemption decree for sale in default of payment 

The Transfer of Property Act was not in force in Bombay 
when either of the above decisions was passed Whether or not 
the decision that the subsequent suit for sale which was brought. 






(1) 10 Bom., H C.E , 433 (2) I L.R., 6 Bom , 7, 

(3) I.LE.,13Bom., 667. 
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Tbdapubatti by the defendant in the former suit was tarred by the decree in 
Vallabiu the first suit is strictly warranted by section 13 (explanation II) 
°* tho Civil Procedure Code, it is certainly in conformity with 
section 67 of the Transfer of Property Act which provides that a 
mortgagee can bring a suit for foreclosure or sale only before a 
decree has been made for redemption of the mortgaged properly. 
It is therefore of the highest importance that decrees in mortgage 
a suits should be complete not only so far as the rights of the plaintiff 

are concerned, but also in so far as the rights of the defendant are 
concerned ; and the fact that the decree is imperfect will not enable 
the defendant to enforce his rights under the mortgage, at plaintiff 
in a suit subsequently to be brought by him, if such rights could 
have been enforced by him in tbe former suit and provided for in 
tbe decree passed therein. 

r In Siva Pershad Matty v. Nando Lalkar Mahapatro{ 1), it was 

j contended that until an order absolute for sale (therein referred to 

[ 4 as decree absolute') was made, the right to redeem existed and that 

|| the suit should he regarded as a suit to redeem. In overruling* 

this contention Maepherson, J , observed as follows — “ Even if 
there is no order absolute the decree nm directing the sale is in 
existence, and if the right to redeem he still alive it cannot be 
enforced by a separate suit.” 

There are two decisions of the Privy Council which have been 
referred to in the course of argument and which I shall now notice. 
The first is Han flavjt Chtplunlar v. Shapurji Harmasji Shet( 2)4 
In that case a suit for redemption was brought by the representative 
of the mortgagors, basing the same on a decree for redemption 



(1) I L B , 7 Mad , 423 
(3) I L B., 6 Mad , 119. 
(5) I L B , 15 Mad, 366 
(7) ILE, 19 All, 205, 


(2) I L E , 19 Mad., 40 at p 
(4) X L.E , 8 Mad , 478 
(6) I L B , 21 Mad , 18 at p 
(8) L.B , 23 1.A , 32, ILE 
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to sue as for the redemption of the mortgage and obtain a decree Vedatoeaiij 
for redemption and possession in a fresh suit based on the former vamabha 
decree Their Lordships of the Privy Council, adverting to a ^ tTA 
contention raised by the appellant’s Counsel that the moitgagor 
could fall back upon the right to redeem the original mortgage) 
observed as follows : — “ The difficulty in the way of the appellant 
availing himself of that is that it is a different ease from that 
* which he made in the plaint. In the plaint he did not seek to 
redeem the mortgage of 1806 * • • but treated the decree 

as the mortgage which he sought to redeem, and supposing that he 
could, according to the decision of the High Couit of Madras 
which was cited ( Penandt v Angappa(l)), fall back upon the 
mortgage of 1806, in their Lordships’ opinion he is not at liberty 
to do that upon the present appeal It would be making a 
different case from that which he made in the lower Courts and 
on which the case has been tried and decided.” With all respect, 

I entirely fail to see how, as observed by Shephard, J , m VaUabha f 

V alvy a Rajah v. Vedapurath(2), this can be regarded as giving a 
“ qualified support ” to the decisions of this Court in Sami v. Soma- 
smdram{ 3), Penan di v Angappa{\), Karutkasami v. Jaganatha{ 4), * 

Ramunni v Brahma Dattan(h ) The above decision of the Privy 
Council was also referred to in Namappa Chetti v. Chidambaram 
Ghettt(6) and Raya Ram Smghji v. Chunm Lal( 7) and regarded as 
expressing neither approval nor disappioval of the decision of this 
Court in Penandt v. Angappa( 1) which alone was cited befoie the 
Privy Council. 

The other Privy Council decision is that of Sn Rajah Papamma 
Rao Bahadur v. Sn Vira Pratapa KorkondaiS). In that case, 
the condition of the mortgage was “ if the debt is not discharged 
according to instalments, you (mortgagee) 'should recover the 
same by means of the mortgaged property, the crops of our 
cultivation and from our other property and from our person 
according to your wish ” The first suit was brought by the , , < 

mortgagee as plaintiff, for a decree directing the defendants * \ (j 

(mortgagors) to pay the amount then due with subsequent interest 
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Yidjupubath “ by means of the undermentioned property and other property/ 1 
Vallabha. The decree in the first suit was in these terms:— u In accordance , 
Valiya vrifcli the custom prevailing in the Courts in this Presidency, three 
months’ time will be allowed to the defendants within which to 
pay up the whole sum now decreed, principal, interest and costs ; 
failing which the plaintiff shall he put in possession of the immov- 
eable and moveable property specified in the bond sued upon 
and in the plaint and schedule, as provided in the terms of the 
bond.” The mortgagor subsequently brought a suit for an 
account, alleging that the whole mortgage debt has been 
discharged by the rents and profits received by the mortgagees and 
that the mortgagors were entitled to restitution of the property. 

The mortgagees resisted the suit by contending that tho decree in 
the former suit operated as a foreclosure of the mortgage an t that 
the village had become absolutely their property in virtue of that 
decree. Their Lordships held that the decree wos not accor ling fi , \ ,, 
law, bat not having been sot right either by way of review or on 

■ 

appeal, was binding on the parties and that there being nothing in 
the judgment to suggest a foreclosure any more than usufructuary 
possession, the mortgagee — who was originally a simple mortgagee 
— must be regarded as having become, under the decree, mort- 
gagee in possession and ns such lie must submit to be redeemed. # 
The principle of this decision is that the former decree has 
, i: been full}’ executed by the mortgagee recovering possession of the 

mortgaged property from tho mortgagors ; hut that such posses- 
sion being only in his character as mortgagee is liable to be ‘ 
redeemed as from a usufructuary mortgagee and that can be effected 
only by a new suit, not in execution of the former decree. It ^ 
would be just the same as if a simple mortgagee, who was entitled 
to get possession as usufructuary mortgagee in default of payment 
on the date stipulated in the mortgage bond, brought a suit 
against the mortgagor for such possession and recovered the same 
t? in execution of a decree passed in such suit. He will then stand 

, fj in the position of a usufructuary mortgagee and can be redeemed | 

only by a fresh suit. , j 

Neither of the above decisions of the Privy Council can be ; l! 
regarded as throwing any light upon the question now under | 
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application to particular cases, there is hardly any English author- Vedafuratti 
ity bearing directly upon the particular question now under y ArLABHJL 
consideration., Marshall v. Shrewsbury (1), which was cited and Vauya 
relied upon on both sides, throws very little light upon the question. ** A 

James, L.J., observed that the dismissal of a bill for redemption 
operates as a decree for fort closure because the mortgagor cannot 
afterwards file another bill for the same purpose. “ He is not 
allowed thus to harass the mortgagee.” 

I m A. mortgagor bringing a second suit for redemption can hardly 
arise in England unless the former suit was dismissed for want 
of prosecution. Curtu v. IIoJeombe(2) referred to by Strachey, 

C.J., in Dondh Bahadur Rai v. Teh Naraiu Rai{'6 ) has no 
resemblance whatever to the present case. In that ease, the first 
suit Teuton v. Curtis (4) was brought by the mortgagee for fore- 
closure, but it was held, on the construction of the mortgage-deed, 
that it was a Welsh mortgage (corresponding to the usufructuary 
mortgage, under the Transfer of Property Act) aud that therefore 
there could be no right of foreclosure and the suit was accordingly 
; dismissed. Subsequently the mortgagor brought a suit for 
redemption against Holcombe, the assignee of the original 
mortgagee (Teulon), and the defendant contended that as he had 
not been permitted to .foreclose, the plaintiff ought not afterwards 
to be allowed to redeem. The Master of Polls overruled the 
contention and held that the plaintiff was entitled to redeem 
although the defendant had no right to foreclose, but that after 4 

having obtained a decree for redemption, if he did not redeem, he 
must be foreclosed of his right of redemption and the bill should 
stand dismissed in default of redemption. Under section of the 
Transfer of Property Act there could bo no decree for foreclosure 
in default of redemption of a usufructuary mortgage, but a decree 
for sale will be passed in case of default. 

Respondent’s Counsel was able to rely only upon a gerj$r&{ 
statement made in DanieH’s ‘ Chancery Practice/ page 481, 

Fisher on 4 Mortgages/ paragraph 1385, and Robbins on, * Mort- 
gages/ page 1042, that a decree for loreclosure in itself. noA 
followed by the order of foreclosure absolute, not a good . ■'•r 
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Vedapdeath defence to an action to redeem. At page 869, Robbins on 
Valeabha ‘ Mortgages,’ it is also stated that a mortgagee may, after decree 
f° r redemption, bring a suit for foreclosure, unless it is done 
merely to accumulate expenses. The authority relied upon by the 
said text-writers in support of those propositions is certainly 
vory slender, if not shadowy. The latter proposition is directly 
opposed to section 67 of the Transfer of Property Act which 
provides that a mortgagee can enforce the mortgage by foreclosure 
only before a decree has been made for redemption of the mort- 
gage ; and I do not pause to examine the authorities cited by 
Robbins (Shepherd v. Titley( 1), Grugeon v. Gerrerd('2), Dunstan v. 
Paitcrson( 3)), and the Chancery Practice obtaining at the time 
of those decisions, and determine how far they support the 
proposition. The principal authority cited by the three toxt- 
writers in support of the first proposition is the case of Senhouse 
v. Earh(A.) , which in its first stage is reported in 2 Yes. Sen., 450, 
and in its later stage in Ambl. 285. The bill (filed in 1752) was 
for redemption, and in overruling a plea in bar, Hardwicte, L.C., 
said that “ he remembered a case of this sort, Jones v. Kennck 
where to a bill of redemption there was a plea of decree for fore- 
closure in the common form, with averment of non-payment of the 
money, etc., but no final order for foreclosure, and it was an old 
decree ; but notwithstanding that, Lord King allowed it. From 
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Court allowing the plea of decree for foreclosure in the common Vedafuratti 
form with no final order for foreclosure as a valid plea to a hill for vallabha 
redemption must be taken to have been reversed in appeal, though 
it was said at the bar that the appeal was compromised ; but. in 
1755 he justified the decision of the lower Court on the ground 
that the decree of foreclosure in the common form would itself 
operate as a bar, as it was not the course of the Court at that time 
to have a final order of foreclosure, 

* The case of Senhouse v. Earle( 1) is not cited in Chitty’s 
c Equity Index 5 or Mew’s * Digest ’ as an authority for the pro- 
position deduced therefrom by the above text-writers, but for quite 
a different proposition, which was the ground on which the bill 
was finally dismissed on the merits. Whether the bill in Senhouse 
v. Earle( 1) was an original bill, or a supplemental bill in addition 
to or a continuance of or a dependency of the original bill, or one 
brought for the purpose of cross-litigation or of controverting, or 
of carrying a decree of Court into execution (Story’s 4 Equity 
Pleadings/ paragraphs 16 to 21) is more than I can &ay, nor can I 
( . say, having regard to the fact that the defendant in the original 
bill was the plaintiff in the subsequent bill, how far the law of res 
judicata had developed at that time, about twenty years prior to 
the Duchess of Kingston’s case. 

iff In Darnell’s r Chancery Practice * the only case cited is 
Senhouse v. Earle (1). But Eisher also cites Qua) rell v. Beclford{ 2) 
and Robbins, Ford v. WasteZ/( 3). But it is not clear whether 
these two cases are cited in support of the proposition or simply as 
having an indirect hearing thereon. In the latter case, all that 
was laid down was that even after the enrolment of the order of 
foreclosure absolute, the time may be enlarged. As far as I am 
able to understand the former case, it really has no hearing what- 
ever upon the proposition that the foreclosure cannot he pleaded 
as a bar to an action to redeem unless there has been a final order 
of foreclosure. 

Tho above review of the decisions directly bearing or stippOsed 
to hear upon the question immediately under consideration estab- 
lishes that the preponderance of case-law is decidedly against 
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tiDinjRiTTi the view taken by this Court and that the assumption that that 
Vamabha v i ew is in conformity with the English law rests only upon the 
YrajI A antiquated and very slender basis ot Srnhouse v. Eurle(l), the 
proposition deduced from which is itself opposed to the earlier 
unreported case of Ken nek v. Junes 'cited from memory and 
explained therein by the Lord Chancellor) and in particular to the 
fundamental doctrine of m ju icata as long established under the 
English system of jurisprudence and recognized and acted upon 
since the Duchess of Kingston’s case both in En g land and in 
India. 

Benson, J . — I would answer the reference in the negative for 
the reasons stated by the learned Chief Justice and Sir Bhashyam 
Ayyangar, J., whose judgments I have had the advantage of 
perusing. 

Moore, J.— The predecessor in title of the present plaintiff 
brought in 1889 a suit to redeem a mortgage of 1858. The case 
was decided after a hearing on the meiits by the Subordinate 
Judge and his decree was confirmed on appral by the District 
Judge and the High Court Under this decree it was directed 
that on payment by the plaintiti into Court of a certain sum on or 
before a fixed dato the defendants should deliver up to him all 
documents relating to the mortgaged property and retransfer 
the property to him, and that if such payment was not made on or 
' before the date fixed, the property should be sold. The plaintiff 

B di<l not pay within the prescribed date, and the defendants did not 

apply under section 93 of the Transfer of Property Act for an 
W, ' order for sale. The plaintiff, after the date fixed had expired, 
paid the money into Court and the Subordinate Judge directed 
the defendants to receive it and put the plaintiff in possession of 
the mortgaged property. In the application for execution which 
the plaintiff filed requesting that the money should be received 
from him, he gave no explanation foi his delay and did not apply 
for an extension of the time allowed by tho decree for payment* 
Subsequently the thirty-first defendant in the suit put in a petition 
^ asserting that as the plaintiff had not paid the amount entered in . 
r , * fo the decree within the time there fixed, he had lost hi* right to*' 





under the decision in Kanara Kurup v. Govinda Kurup( 1) as long Vedapubatti 
as the mortgagee abstained from obtaining an order for sale y ALT ^ BIU 
under section 9^ of the Transfer of Property Act, the mortgagor’s V j£ A j A a 
equity of redemption subsisted lie accor iingly dismissed tbo 
petition. On appeal, however, tbe District Judge reversed tbe 
decision of the ^ubirdmate .Judge, and this appellate order was 
upheld by the High Court in the judgment in Vcilfobhu Vatiya 
Rajah v, VcdaputaiU( 2). Tho result of these proceedings was that 
the pi tintiff was ousted from possession of the mortgaged pioporty, 
and he- subsequently, in 1897, filed the suit which has led to the 
present reference m which he, on tho same cause of action as that 
on which the prior suit had been based, sued a second time to 
redeem the mortgage of 1858. r lhe facts being as 1 have stated, 
there appeals to me to be no doubt that the refeience which has 
been made to us must be answered in th* negative and that it must 
be held that it was not open to the plaintiff to bring the present 
suit. The provisions of section 18 of the Civil Proceduie Code are, 
in my opinion, a bar to this suit, and the learned Counsel for the 
||ilaintiff has in his argument before us scarcely attempted to show 
feat the questions at issue are not j es judicata. His main argument 
has been that as the relation of mortgagor and mortgagee still 
subsists between the plaintiff and the defendants it must be held 
that it is open to the former to bring the present suit for redemption. 

The following passage from the judgment of the High Court in 
Karuthasami v Jaganatha{ 3) is relied on “ In our judgment 
the relation on which the mortgagor and mortgagee stood to one 
another was not terminated by the decree. It was intended by 
the decree that it should bo terminated on the happening of a 
certain event which event has not occurred The i elation then 
still exists and the right to redeem is inseparable from the relation 
so long as it exists/’ Ihero can, of course, be no doubt as to the 
correctness of the proposition of law hero laid down, but it cannot 
f le held that it therefore follows that a plaintiff, who obtained a 
lecrel for redemption which he has failed to execute, can bring a 
suit on the same cause of action. His remedy is to execute 
ecree that he has already obtained, and it clearly is illogical 
to argue that if for any reason that decree has ceased to be 
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Vfdujoutti executable the plaintiff can evade the bar under the provisions of 
section 13 of the Civil Procedure Code and bring a fresh suit. 
The question has not been argued before us, but as far as I can 
judge from the record, it appears that it is still open to the plain- 
tiff to execute the decree of 1890. The only point that was decided 
in the judgment in Vallabha Valiya Rajah v. Vedapuratti{ 1) was 
that the plaintiff having made default in payment of the mortgage 
money within the time fixed by the decree was not entitled to 
apply for execution. This decision was no doubt correct, but it does 
not therefore follow that the decree was incapable of execution. It 
was clearly open to the plaintiff to apply under the last clause of 
section 93 of the Transfer of Property Act for an extension of the 
time allowed to him for payment, and if he was able to show good 
causo for his application the Court would have been bound to 
grant him the extension of time asked for. The ruling of the 
Bombay High Court in Nandram v. Babaji{ 2), as to this matter 
is, in my opinion, correct and should be followed. 

Wo should, I consider, answer the reference made to us in the 
negative. 


Vallabha 

Valiya 

Baja. 


This case coming on for final disposal after the expression of 
opinion of the Full Bench, the Court (Bhashyam Ayyangab and 
Moore, JJ m ) delivered the following 

Judgment.— F ollowing the opinion of the Full Bench, in the 
reference made to it, we must allow this appeal and hold that this 
suit was not maintainable. TVe reverse the decrees of both the 
lower Courts and dismiss the suit. The parties will have to pay 
their own costs throughout. 





* Second Appeal No. 332 of 1900 against the decree of B. Cammaran Mayor, 
Additional Subordinate Judge of Tinnevelly, in Appeal Suit No. 191 of 1899, 
modifying the decree of A. Eamalingam Kllai, District Munsif of Ambasamudrstm’ 
in Original Suit Mo. 18 of 1898. 
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Usury Laws Repeal Act— Act XXVIII of 1855, s. 2 — Contract Act— Act, IX of 1872, 
74 — Contract Act Amendment Act — Act VI oj 1899, s. 4 — Penalty — Principal 
sum bearing no interest repayable by instalments — Provision for interest in case 
of default. 

Defendant was indebted to plaintiff, as the stake-holder of a “ cdiit fund,” 
and undertook to pay the amount of the principal by half-yearly insta lm ents. 
II o farther undertook that, in case of default in the payment of such instalments, 
he would pay interest at the rate of one pie per rupee per diem from the date 
of default. No interest was payable on the principal sum unless default should 
be made, the instalments being in repayment of the principal sum alone without 
interest. Default having been made, plaintiff sued on the bond, whereupon 
defendant pleaded that the rate of interest was penal and not recoverable : 

Me/d, that plaintiff was entitled to recover. The contract v*as not one which 
provided for the payment of a given rate of interest in any event and a higher 
rate in case of default. Under the agreement the debtor incurred no obligation 
to pay interest at all on the money which he owed. His liability to pay interest 
only arose in the event of default. The case was not governed, therefore, by 
the Contract Act of 1872, or the Contract- Act Amendment Act of 1S99. 

Per Sir Arnold White, C.J. — Under the Contract Act of 1S72, a stipulation 
that an enhanced rate of interest should be payable as from the date of default 
is not a stipulation, by way of penalty. The explanation to section 4 of the 
Contract Act of 1899, which provides that a Court may treat such a stipulation 
as a penally, is permissive and does not preclude it from holding otherwise. 

Semite, that the words “which is put in issue” in section 4 of the Contract 
Act of 1899, mean “ which is in issue ” and that where there is an appeal from 
a decree in a suit instituted in respect of a contract the contract is “in issue ” 
in the appeal. Also, that the Contract Act of 1899 only applies to suits 
instituted after the commencement of that Act. 

Suit to recover Es. 2,500 due under a mortgage bond. Plaintiff 
was the stake-holder in a lottery. Defendant was a subscriber, 
and held 1J tickets. He received the amount of prizes in respect 
of theso tickets at the seventh and eighth drawings. He was, in 
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consequence, bound to pay Es. 750 to plaintiff. By a bond, 
executed on 6th December 1894, defendant covenanted to pay this 
sum in twelve instalments of Es. 62-8-0 each on 17th May and 
19th November of each year, the first instalment to be payable on 
17th May 1895. The bond (which was filed as exhibit A) also ] 

contained the following covenant “ And in default, I bind | 

myself to pay on demand in a lamp sum, without reference to the 
subsequent instalments, the principal sum and the accrued interest 
at the rate of one pie per diem for every rupee of the total amount • 


which I should pay from the date of default to the close of chit, I 
deducting the amount paid by me till then/ 5 

Default was made, and plaintiff became entitled, according to 
the terms of the bond, to the principal sum of Es. 750, and also 
to interest thereon, from 18th May 1>95 to 17th December 1897, 1 

which amounted to Es. 4,618-7-6. Plaintiff, however, gave credit ^ 

for Es. 150, (a sum to which defendant was entitled), and, as the 
amount of interest was large, confined his claim to Es. 2,500 in <> 
all, which was the pecuniary limit of the Munsiffs jurisdiction. * 

Defendant admitted the bond, and pleaded failure of a portion , 

of the consideration, and that the rate of interest was illegal 

The District Munsif decreed in plaintiff’s favour for the amount 
claimed. « 

The Subordinate Judge, on appeal, held that the rate of interest, i 

amounting as it did to 180 per cent, per annum, was out of all 
proportion to the risk and beyond all measure of damages from 
failure to pay the instalments. He allowed plaintiff interest at the 
rate of 12 per cent , as a reasonable rate in compensation for the 
default. 

Plaintiff preferred this second appeal. 

V. Krishnamm Ayyar and Simmma Ayym for appellant. 

Raniakrishna Ayyar for respondent. 

The Court delivered the following judgments : — 

Sir Aekold Whxtp, OJ.— In this case the defendant was 
indebted to the stake-holder of a chit fund in a sum of Es. 750. 

He undertook to pay this sum by half-yearly instalments of 
Es. '62-8-0 and in default he bound himself to pay in a lump 
sum on demand the principal debt and interest at the rate of 1 pie 
per diem per rupee from the date of default. The half-yearly 
ihitalinents of Es. 62-8-0, which the defendant undertook to 
pay, were on account of principal only. There is some conflict of 
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authority with reference to the enforcement of stipulations which 
provide for the payment of a higher rate of interest on defanlt. 
but the authorities appear to be uniform at any rate to this 
extent — that when the higher rate of interest is payable as from 
the date of default and not as from the date of the contract;, the 
contract rate is enforceable. See Arulu Mastry v. Wakuthu Ghzn - 
nay anil), Nanjappa v. Nanjappa(Z ), the judgment of this Court 
(Shephard, J. and Davies, J* ) in KnsJma&amt Ayyar v. Samu 
Ayyar{ 3), Dullabhdas Devehandshet v. Lakshmandas Swarupchand{ 4), 
Umarkhan Mahamadhhan Deslmuhh Salekkan(5 ), Machine 

tosh v. Crow (6), and Deno Nath Santh v. Nibaran Chandra 
Chucherbuttyil). The result of the authorities is thus stated by 
Sargent, 0. J , in Umarkhan Mahamadhhan Deshmukh v Salekhan(o) 
— a a proviso for retrospective enhancement of interest in 
default of payment of the interest at due date is generally a 
penalty which should be relieved against, but a proviso for 
enhanced interest in the future cannot be considered as a penalty, 
unless the enhanced rate be such as to lead to the conclusion 
that it could not have been intended to be part of the primary 
contract between the parties.” As pointed out by this Court in 
the case of Nanjappa v. Nanjappa, (2) when the agreement is to 
pay the higher rate as from the date of default no question of 
penalty really arises. At the moment of the breach no larger 
sum can be exacted by the creditor, but from the date of the 
breach the terms on which the debtor holds the money become 
less favourable. u By the default he accepts the alternative 
arrangement of paying a higher rato of interest for the future. 
On the other hand when the stipulation is that on default the 
higher rate shall be payable from the date of the original obliga- 
tion, the debtor does on default become immediately liable for a 
larger sum.” The decisions in the cases in which the Courts have 
gone further and, following the decision of the Privy Council 
in Rat Balktshm Das $ v. Ticiya Run Bahadoor Sinyh{8), have held 
that the contract rate is enforceable even where the higher rate 
is payable as from the date of the agreement (see for instance 
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Basamyya v. #M6taro*(l), Nataycumami Naida v. Narmjana 
Ban (2), Arjan Bill v. JLsjfflr Alt Chowdhnri ($) , BammriBm y. 
Muhammad MasJmf(i), and 2fow7.a Bchart w Swwfo Zff7(5 )), do 
not ol course conflict with this view. 

It seems to mo both on principle and on authority that, as the 
law stood under the Act of 1 872, when the enhanced rate of 
interest only becomes payable as irom the date of default, the 
stipulation ought not to be construed as a stipulation by way of 
penalty and the debtor ought not to bo relieved therefrom. The 
mere fact that the rate of interest which the debtor agrees to pay 
is high, or even exorbitant, is, in itself, of course no reason for 
i el ioving him from his bargain, although it may be evidence that 
the parties were not dealing at arm’s length and that some unfair 
advantage was taken by the creditor —in other words, that there 
was no real contract between Ihe parties. In the present case, 
however, having regard to the relations between the parties and the 
circumstances in which the defendant undertook the obligation 
which he failed to fulfil. I am certainly not prepared to say that 
the rate of interest was exorbitant 

Moreover, in the present case it is to be observed that the 
eontmet was not one which provided for the paymont of a given 
rate of interest in an} event and a higher rate in the event of 
default, ruder the agreement the debtor incurred no obligation 
to pay interest at all on the monej which ho owed. 11 is liability 
to pay interest only arose in the event of default. It seems to mo 
that, if the principle on which the Oourts have drawn a distinction 
between a gi cements under which a higher rate of interest is pay- 
able as hom the date of default and agreements under which a 
higher rate is paj able os hom the date ol the agreement, is sound, 
as T think it is, the principle applies a fotiion where the creditor 
may he said to waive his right to interest so long as the debtor 
fulfils his obligation and where the liability to pay interest at all 
only arises as from the date when the debtor fails to fulfil his 
obligation. 

Bo much for the law as it stood under the Act ot 1872. Tho 
next question for consideration is— assuming flic amending Act of 


(1) 1 3 1 Mad , 20 1 

(3) Lit E,, 33 Calc., 200. 
(5) T.L.K., 15 AIL, 232, 


(2) I.L B, 17 Mad, 62. 
( 1) T.L TL, 9 All , 090, 
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1899 applies, is the defendant entitled, under section 4 of the Act, 
to be relieved from his contractual obligation ? 

As regards the enacting portion of the section, the alterations 
would seem to be merely verbal. The explanation, however, 
declares that a stipulation for increased interest from the date of 
default may he a stipulation by way ot penalty. The explanation 
appears to he intended to inert the decisions to which I have 
referred It is to Do observed, however, that the explanation only 
says that the stipulation may he a stipulation by way oi penalty. 
There is nothing in the explanation to preclude a Court from hold- 
ing that, notwithstanding that tho stipulation was for increased 
interest from the date of default and not from the date of agree- 
ment, the stipulation ought not to be regarded as a stipulation 
by way of penalty Further, the explanation does not apply to 
fhe contract in tho present case, where the stipulation was not for 
increased interest on default, hut for interest on default, no interest 
being payable if there was no default. None of the new illustra- 
tions cover the present case, hut there is nothing in any ot the 
illustrations which conflicts with the view indicated above. Putting 
the proposition of law in the form of an illustration it would run 
thus : — A undertakes to repay J> a loan ol Ks. 1,000 by five equal 
monthly instalments, with a stipulation that, in default of payment 
of any instalment, the whole shall become due, with interest from 
the date of default. The fact that interest is payable from the 
date of default does not, in itself, lender the stipulation one b\ 
way of penalty. 

It seems to me, therefore, that as a question of construction, 
section 4 of the Act of 1899 would not preclude a (Joint from 
holding that the stipulation in the contract in question is not a 
stipulation by way of penalty. 

ff tho view, expressed aho\e, is right, tho question whether, 
on the construction of section 1 (8) of the Act of .1 899, the Act 
applies at all to the contract in the present ease, would not arise. 
This question of construction, however, has been fully argued, and 
I propose to deal with it. The Act came into operation on 1st 
May 1899. The decree of the Court of First Instance (which ga-vc 
the plaintiff interest at tho contract rate) was before the Act came 
into operation. The decree of the lower Appellate Court, which 
gave the plaintiff interest at the rate of 12 per cent, only, was 
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after the Act came into operation. Section 1 (3) Qf the Act of 
1899 provides that the Act shall apply to every contract in respect 
of -which any suit is instituted, or which is put in issue in any suit, 
after the commencement of tho Act. The question, therefore, turns 
on tho construction of the words " or which is put in issue in any 
suit.-” 

The contention on behalf of tho defendant was that the words 
put in issue ” were not intended to be used m any technical 
sense and that the word “ suit ” included “ appeal. ” On bohalf 
of the plaintiff it was argued that the word “ suit ” as first used in 
the sob section obviously meant suit in the restricted sense and that 
it should lie so construed when it is used in connection with the 
words “ put in issue.” In the view I take of the construction of 
the section it is not necessary to doal with those points. If it were 
I should bo disposed to say that the words “ which is put in issue ” 
moan nothing more than “ which is in issue ” and that where there 
is an appeal from a decree in a suit instituted in respect of a 
contract tho contract is “ in issue ” in the appeal. It seems to me, 
however, that the words *• put in issue ” in aDy suit mean put in 
issue in any suit instituted after the commencement of tho Act. 
I concede that this intention could have been made clear beyond 
all doubt by the introduction of the word “ instituted ” after the 
words “ in any suit,” and that the construction which I am pre- 
pared to adopt is not the strict grammatical construction of the 
sub-section. It seems to me, however, that to construe it other- 
wise would lead to serious inconveniences and anomalies and that, 
having regard to the general scope of the amendments made by 
the Act and the canons oi construction in oases where vested rights 
are affected or the legal character ot past transactions is concerned, 
the Act should he construed as applying only to suits instituted 
after the commencement of the Act. I think the words “ or which 
is put in issue in any suit” were intended to apply to cases where, 
although the suit is not instituted in respect of the contract, the con- 
tract is put in issue in the suit. The words “ contract in respect of 
which any suit is instituted ” apply to cases where a suit is brought 
to enforce a contract or to have a contract set aside. The words 
1(1 contract .... which is put in issue ” apply to cases where 
it becomes necessary for the Court to adjudicate upon a contract, 
although the suit was not brought either to enforce it or to have it 
set aside. 
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I think this appeal should he allowed with costs here and in 
the lower Appellate Court, the decree of the lower Appellate 
Court set aside, and that of the District Munsif restored. The 
plaintiff is entitled to interest at the contract rate on the principal 
debt Es. 600 from the date of the plaint until the date of the 
Munsif s decree and interest at the rate of 6 per cent, from the date 
of the Munsiffs decree until payment. 

Davies, J\— The defendant was under an obligation to pay 
Es. 750 in half-yearly instalments of Es. 62J to a benefit fund 
and he executed a bond to the plaintiff who was managing the 
fund to make payment accordingly. In default of the payment 
of the instalments on the due dates, he stipulated that the whole 
principal should become payable at once and that he would pay 
interest on the instalments in case of non-payment on the fixed 
dates at the rate of 1 pie per diem per rupee. 

The only question before us is whether the interest so agreed 
upon is recoverable in full as the contract rate between the parties, 
under section 2 of Act XXVIII of 1855, which provides that “ in 
any suit in which interest is recoverable, the amount shall bo 
adjudged or decreed by the Court at the rate (if any) agreed upon 
by the parties ” or whether that rate, being a very high one — 
amounting as it does to about 180 per cent, per annum — ought to 
be relieved against as a penalty, and only a lower rate allowed. 
The contract rate was allowed by the District Munsif, but the 
Subordinate Judge, in appeal, holding that rate to be exorbitant, 
decreed at the rate of only 12 per cent, per annum. Hence this 
second appeal by the plaintiff, whose pleader points out that in an 
exactly similar ease in the same Munsif’ s Court, a Division Bench 
of this Court in Kmhnasami Ayyar v. Samu Ayyar( 1), decided in 
favour of the contract rate. There is no question here, nor was 
there in the second appeal just reforred to, as to the contract being 
voidable on the ground of the defendant not understanding the 
transaction. He entered into it with free consent and the parties 
were on an equal footing. Section 74 of the Contract Act, and 
the numerous and various decisions of the High Courts in India 
in regard to the provision in a contract for an increased rate of 
interest when there is a default in payment of a lower rate, are 
also, in my opinion, inapplicable to this ease, inasmuch as no 
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Sankara- increased rate of interest is here stipulated for. The agreement 
VabhyIr simply was that interest was to bo paid on overdue instalments, 

Sankara- an< ^ ^e rate suc ^ i n f eres ^ was once ^ or ®° 

narayana respondent’s pleader mainly relies on is a ruling of the Allahabad 
Ayyar. 0ourt tiat w]ien an extravagant rate of interest is provided 

for it is only equitable to hold that u interest” w T as not intended 
to mean u interest ” but a penalty — in other words, that though 
nominally interest, it was really penalty ( Bansidhar v. Bu Ali 
Khan{ 1)). But 1 am unable to agree in this view. When persons 
make an engagement with their eyes open they should be bound 
by it : although to the Court the bargain may appear extortionate 
it may in reality not ho so. It is impossible for the Couit always 
to know what are the considerations weighing between parties 
when tho\ come to an agreement, especially in money matters. 
The urgency of the demand, and the scarcity of the suppl}, wonld 
often operate to increase the cost— or in this ease the fund might 
1 1 itself have had to pay for the money it required to enable it to be 

1 1 carried on an exorbitant rate of interest, if the defendant failed to 

ill keep up to liis engagement. So that when the intention of the 

1 1 parties is plain and unmistakable ab it is here, that intention must 

i IS Iiq given effect to. In accordance with this view it was held in 

1 1 Appu Ban v. Sunjanarayanaft) that the mere fact that the terms 

U || arc exorbitant is of itself no reason for not enforcing a contract 

duly made, and on the same principle in Arjan Bibi v. Asgur Ali 
Cftowdhuri(P>) a rate of interest almost as high as that in the 
presen! case, uameiv, 2 annas per rupee per month, was decreed. 
I am therefore clearly of opinion that the decision in Knslmammi 
Atftfur v. So mn AgytO'( 4) was right, and following it, 1 would 
reverse the decree ol the lower Appellate Court and restore that 
of the Mmisif, pirns the further interest awarded in the judgment 
of the learned Chief Justice. The respondent must pay the 
appellant’s costs in this and in the lower Appellate Court. 

(1) I.L.K., 3 AIL. 2 (jo. (2) I.L.U., 10 Mad., 203. 

(3) Ltf.K., 13 Calc.' 200 (4) Second Appeal No. 1303 of I80G (unieported). 
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YENKAYYA and others (Plainth-Ts, Defendants Nos. 1 and 2, 
and Legal Representatives or Defendant No. 4 vnd 
Plaintite No. 5 respectively), Respondents." 

llmdu Law — Property inherited by widow Jiom her husband — A cj_utsihoh^ n Jh f he 
income thereof — Vo indication of intuition by widow fo make the acquired 
property part of the husband's estate for the benpjil of h%s hrii* Pu^umptioa 
that mdoiu intended to i plain coahot 

A Hindu ■widow inherited ecriain piopeity horn her husband, and with the 
income thereof acquired land on a usnfructuarv mortgage tor 52 years. Sh( 
assigned the unexpired portion of the term of the mortgage for considciafcion, 
and subsequently died. The reversionary hens to hci IvLc husband then sued hoi 
assignees for the property. Then* was no evidence that the widow had e\cr 
indicated any intention to make the piopeity paifc of her husband's estate tor 
the benefit of hit* heiis • 

Reid, that thci e w as no piesamption that the widow intended to part with 
her power of disposition for the benefit ot her re\ ei sionarv heiis The acquirer of 
property presumably intends to rctmi dominion over it, and in the case ot a 
Hindu widow the piesumption is none the less so when the fund with which the 
pioperty is acquned is one which, ihougb domed front her husband’s property, 
was at her absolute disposal. Inasmuch as the widow’s absolute powei ot 
disposition over the income derived from the widow s estate, is noiv t ully recog- 
nized, she will be presumed, in the absence of an indication ot her intention to 
the contrary, to retain the same conlrol over the imcsfmmt ot such income. 
Nor is that presumption affected ]>v the fact that pioperlics thus acquired b\ 
her are managed and enjoyed by her without any distinction, with properties 
inherited from her husband. She is the sole and separate owner of the two sets 
of properties, so long as she enjtrvs them, and is absolutely entitled to the income 
from both. 

The title of the assignees of the widow was upheld. 

Isn But Koer v. Jlansbutti Kocrain , (LL.B., 10 Calc.. 321 at p. 337: s.c. 
sub norm Isri But Koer v. Mussumut Eansbuth Kocrain , L.B., 10, LA., 150), and 
Saodamini Bast v. The Administrator-General of Bengal , (L.B., 20 I. A., 12 j 
20 Calc., 433), referred to. 

Shit to recover plaintiffs five-ninths share of certain property 
together with past and subsequent profits. The plaintiffs alleged 

# Appeal No. 170 of 1900 against the decree of J. H. MUnro, District Judge of 
Gddavari, in Original Suit No, 4 of 1899* 
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that their lather, the late Timmanna, the late Dorayya, {alias 
Eaghunayakulu), father of defendants Nos. 1 to 4 and grand- 
father of fifth and sixth defendants, and the late Venkatarayudu, 
(father of one Bulli Venkanna), were brothers ; that Bulli Venkanna 
died issueless about 36 years ago ; that after the death of Bulli 
Venkanna, his widow Parvatamma inherited the property men- 
tioned in the plaint schedule and enjoyed it up to her death, 
which took place on 5th October 1897; that Parvatamma sent 
money to a Muhammadan and obtained a usufructuary lease of 
acres 25-99 cents of mam land for 52 years from 1864-65 to 
1915-16 ; that after the death of Parvatamma the plaintiffs 
and defendants No&. 1 to 4 were heirs to the properties of the late 
Bulli Venkanna; that Panatamma fraudulently alienated the 
properties in question to the defendants ; that the said alienations 
arc invalid, and that the defendants had no right to the property 
m dispute The defendants Nos 3, 16, 17, 18, and 21 stated that 
the lato Parvatamma never enjoyed the lands alleged to have 
been taken bv her on iisufiuctuan moitgage ; that Parvatamma 
inherited no pxopoih trom hei husband ; that the money said to 
have been lent to a Muhammadan was not her husband’s property ; 
that even if it should be held that Parvatamma obtained a usufruc- 
tuary mortgage deed, the anginal owners, before the death of 
Parvatamma, had sold, m 1893, acres 6-15 cents of land to third 
defendant, and acres 2-22 cents of land to twenty-fourth 
defendant ; that the third and twenty -fourth defendants bond fide 
paid the money and purchased the said lands and had been 
enjoying them as of right ; that the late Parvatamma alienated 
no property to them improperly and without consideration ; that 
plaintiffs had no right whatever to question the alienations alleged 
to have been made by Parvatamma in respect of the said inam 
lands and that neither the pati site nor the jirayati lands mentioned 
in the schedule wero in their possession. 

The following issues among others were framed (i) Wero the 
suit zamindari jirayati lands inherited, and enjoyed by Bulli 
Venkanna, and afterwards by Parvatamma, as alleged in para- 
graph 3 of the plaint ? (n) Wero all or any of the said jirayati 
lands, alienated in favour of any of the defendants as alleged 
by the plaintiffs ? (iii) Did the late Parvatamma obtain a mort- 
gage from the person mentioned in the plaint with the money 
IhboHfOd from her husband,— what are the terms Of th^ said 
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mortgage ? (iv) Did tlie late Parvatamma obtain possession of akk\x\a 
any portion of the mortgaged pioperties undei tbe terms of the v ENKAY1 A . 
said mortgage bond ? (v) If any mortgage bond was executed in 

* favour of the late Parvatamma as alleged in the plaint are the 
plaintiffs entitled to its benefit? (\i) Did the late Parvatamma 
alienate the lands as contended by the plaintiffs m favour of the 
defendants Nos. 2 to 18 and are the said defendants in possession 
of the said lands ? (vii) Did Yenkatarayudu predecease Bulli 
Yenkanna ? (mu) Is any poition of the plaintiff s claim bailed b\ 
limitation ? (ix) Did the late Parvatamma convey the w holt of the 
house -site included in the suit to the first defendant and is the 
alienation made by the late Parvatamma valid and binding on 
plaintiffs and defendants Nos. 2, 3, and 4 ? 

Dealing with issues Nos 8 to 6 the Distiict Judge said.— ‘The 
evidence discloses that Parvatamma had only 8 acies of mam m 
Nos. 518 and 522 on mortgage ; of this — the third defendant has 
approximately 6 acres and twenty-fourth defendant 2 aeies The 
defendants claim under exhibits IY and A", sale-deeds by the mort- 
gagors, dated 20th March 1893. . The mortgage is 

stated to be a usufructuary mortgage for 52 years fiom fasli 1274, 
and by exhibit K, Parvatamma transferred her interest to Ramayya. 

The evidence shows sufficiently that Parvatamma did get a mortgage 
as alleged. It is plaintiff’s case that the money advanced by her 
was money inheiited from her husband. That she inherited any 
money from her husband cannot be said to he pioved. It is 
argued however that the money must at any rate have been money 
derived from her husband’s property and that it was clearly 
Parvatamma’ s intention to treat the moitgage as an accretion to 
her husband’s property. Isn But Koer v. Musbumit Hambuiit 
KoerainQ,)^ and Bobu Sheo Lochun Singh v Babu Saheb Stngh{ 2), 
are relied upon and support the argument. It has been found that 
Parvatamma did inherit some property from her husband, and 
it has not been shown that she had any property not so inherited. 

It may he taken, therefore, that the money advanced was derived 
from her husband’s property. There is nothing to show that 
Parvatamma made any distinction between the lands held on mort- 
gage and the jirayati lands. On the other hand, the recitals in 
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exhibit K, that Parvatamma was living on her husband’s property, 
and that the transfer was made to discharge her debts are indications 
of how she looked upon the property. No valid necessity for 
the transfer under exhibit K, has been proved, and the alienation 
is therefore not v alid after Parvatamma’s death and the rever- 
sioners arc entitled to the benefit of tic mortgage, The sale deeds 
obtained by defendants Nos. 3 and 2J from the mortgagors, cannot 
prevail against the outstanding mortgage. The evidence of the 
karnam who wrote exhibits tYjmd V shows that the lands covered 
by these deeds were the lands transferred under exhibit K to 
Rama} > a. The karnam also states that Parvatamma paid taxes 
on her mama and there is other oral evidence of her enjoyment. 
Then 1 is no sulfa unit evidence foi the defence to rebut this evidence. 
I i hid, therefore, on ihi third issue, that Parvatamma got a usu- 
fructuary mortgage of a portion of Nos. 518 and 522 which 
mortgage does not e\piie till PH 5-10 ; on the fourth issue, that 
she got possession undei her mortg«g< ; on the fifth issue, that 
the plaintiffs aio entitled to the benelit of the mortgage: and on 
the sixth issiu , that Panaiamma alienated under exhibit K to the 
lather of d* fondants Xus. 5 and (5 the mortgaged property, which 
defendants Nos. if and 21 subsequently purchased and of which 
the} app< ar now to be in possession " 

He parsed a donee in lav our ofc plaintiffs, tor possission of their 
live-ninths share m a portion of tin 1 land as against defendants 
Nos. 5 to 7, and m the inam lands, till the expiry of the mortgage 
as against defendants Nos. 3. 11. 12, 13 and 21 ; and in another 
portion as against defendants Nos. 1 and 8. Ln other respects the 
suit was dismissed. 

Defendants Nos. 3 ami 24 pri lei red this appeal. 

I . Knshnmmi Ayyco lor appellants. 

Sumtam Atjym and 1C Subrahnawa Sastii tor respondents 
Nos. 1 to 1. 

,h dgmeni —The main facts are sufficiently stated by the District 
Judge. This appeal is preferred by defendants Nos. 3 and 24 
against so much of the decree as awards to the plaintiffs five- 
ninths share in certain inam lands, which are partly in the posses- 
sion of the third defendant and partly in the possession of the 
twenty- fourth defendant. The District Judge decided the ease on 
the footing that Parvatamma. inherited certain property from, her 
husband and with the income thereof acquired the lands in question 
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in 1884 on a usufructuary mortgage for 52 years from certain Akkw\ t \ 
Muhammadans who were the owners thereof. The usufruct was vWKcm. 
to extinguish the debt at the end of the 53 ycais. The District 
Judge further held that Parvatamma assigned in 1877 under 
exhibit Iv the unexpired portion of the term of the mortgage to 
Eamayya, the brother of the third defendant, and received a 
portion of the sura named therein, viz , Es. 290. as consideration 
for the assignment 

The questions argued in support of the appeal arc (i) that there 
is no proof that the property in question was acquired on mortgage 
by Parvatamma or that she alienated the same to the appellants, 

(ii) that the appellants respectively purchased portions of the prop- 
erly in 1893 from the Mussalman owners from whom they held 
leases of an earlier date, (iii) that even if the property was so 
acquired by her and alienated to the appellants, the plaintiffs as 
reversionary heirs cannot impugn the alienation, and lastly (iv) 
that Parvatamma’s husband Bulli Ycnkanna predeceased his father, 
Venkatarayudu, and that therefore she was not entitled to inherit 
from her fathor-in-law the property from the income of which the 
mortgaged property was acquired, and that therefore she acquired 
an absolute right to such property, not merely a widow’s estate. 

It is unnecessary to consider the question of law laised in the last- 
mentioned ground of appeal as we fully concur with the District 
Judge in his finding that Bulli Venkanna did not predecease his 
father. As regards the proof of the mortgage the instrument is 
not forthcoming, hut, according to exhibit B , it ought to be in the 
possession of the family of B amayya, and we think that exhibit K, 
which is a registered instrument, is sufficient evidence, at any rate 
against the third defendant, and there is also some oral evidence 
in proof of the mortgage. Though the assignment, exhibit TC, 
was in the name of Eamayya alone, there is evidence that the lands, 
or at any rate, the income thereof, was enjoyed in common by 
Eamayya and his younger brothers the second and third defendants, 
the eldest brother, first defendant, having become divided from 
them prior to 1877 . Third defendant, no doubt, got a sale deed 
exhibit IV for the property in his possession from the Mussalman 
owners in 1 893. This sale would confer on him only the equity 
of redemption of the land, and it may be that his brothers have 
no right in such equity of redemption, hut it is not inconsistent 
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the land as assignee of the mortgage in favour of Parvatamma. 
There is no proof of third defendant’s plea that his possession 
prior to 1893 was as lessee directly from the Mussalman owners 
and no cowle is produced in support of the plea. His possession 
therefore must be traced to the alienation made by Parvatamma 
under exhibit Iv and, if Parvatamma had no absolute power of 
disposal of the lands which she held as mortgagee, it is not con- 
tended or established that the alienation under exhibit K was for 
a purpose binding on the reversioners As regards the land in the 
twenty-fourth defendant’s possession, we find it difficult to concur 
with the District Judge either that it was comprised in the moiety 
of the mortgaged land in le&peot of which moiety alone Parva- 
tamma’s right was established in the suit referred to in exhibit K, 
or that the twenty-fourth defendant derived his title thereto from 
the transferee under exhibit K 

Tho twenty-fourth defendant is not a member of Bamayya’s 
family, and there is evidence that the land had been previously in 
the enjoyment of his f ither-in-law Tho only evidence is that the 
land is part of the Mus^alman’s inam land, but there is nothing to 
show that it is included in the moiety adjudged to Parvatamma. 
On this ground, if on no other, it would be necessary to allow the 
appeal so far as this land is concerned 

As regards the third contention, we are unable to uphold the 
finding of the Distiict Judge that the property acquired by 
Parvatamma, on a usufructuary mortgage for a long term of years, 
by means of the income derived by her from the jirayati lands 
inherited from her husband, should be held to form an accretion 
to her husband’s estate, and that her alienation of the same does 
not bind her reversioners The District J udge, relying upon the 
decisions of the Privy Council in Isn Did Koev v Mussumnt 
Hcmsbufti Koeunn(\) and Balm S/ieo Lochun Singh v. Bobu Saheb 
Singh ,(2) holds that it was really Parvatamma’s intention to treat 
the mortgage as an accretion to her husband’s property and that 
there is nothing to show that she made any distinction between 
the lands acquired by her on mortgage and the jirayati lands 
inherited by her from her husband Tie considers that the recitals 
made in the transfer deed, exhibit ff, that her occupation was 
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(1) L E , 10 I A., 150 , I h R , 10 Calc , 324 at p. 337 

(2) IOt* H L A., 63 j LLJL, 14 Qalc., 387* 
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6 living on her husband's property' and that she alienated the Aivkann-v 
property for the purpose of discharging her debts, show that she venkayya, 
treated the property acquired on mortgage as accretion to her 
husband's property. The property comprised in the transfer deed 
is only the mortgage property and there is no recital as to the 
nature of the debt The occupation of the executant is generally 
mentioned in documents as required by the 1 ules of the 
Registration Department, and the statement m the document that 
Parvatamma was living on her husband's property cannot possibly 
warrant an inference that it was her intention that the mortgage 
property should form an accretion to the husband’s estate In 
our opinion there is no evidence on the record either to show that 
Parvatamma intended thus to incorporate her property or to show 
that she did not intend so to do. The question as to the power 
of disposition which a Hindu widow has over property acquired by 
her out of the income from her husband's estate, or out of savings 
from such income, has to be determined solely with reference to 
general principles and judicial decisions, there being no texts of 
Hindu law bearing upon it Mr. Mayne gives a summary of these 
decisions in paragraphs 626-630 of his c Treatise on Hindu Law 
and Usage,’ (sixth edition), and it is unnecessary to refer here to 
any of the decisions on the subject prior to the decision of the Privy 
Council in Isr? DutKoei v Mu^sumut Hansbutti Koeutm(l) in which 
all the earlier decisions are reviewed and considered. While laying 
down clearly in that case that a widow’s savings from the income of 
her husband’s estate aie not her stridhana, and that, if she made no 
attempt to dispose of them in her lifetime, it is undisputed that 
they follow the estate from which they arose, it was hold that it 
was a question to be decided upon the facts of each case whether 
such savings form an accretion to the husband’s estate as distin- 
guished from income held in suspense in the widow’s hands, *as to 
which she has not determined whether or not she will spend it. 

In that ease the properties consisted of certain shares of land in 
which the husband was a shareholder to a large extent, and the pur- 
chase was made by the widows out of their savings within a short 
time after his death in 1857, and they made no attempt to alienate 
them till 1873, and even then 44 the object of the alienation was 
not the need or tho personal benefit of the widows, but a desire to i 


(X) L E., 10 JJi.,, 150 ; LL3EL, 10 Galo,„ 324 wb p. 337. 
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change tlie succession and give the inheritance to the heirs of one 
of themselves in preference to their husband's heirs.’* This was 
carried out by conveying to such heir pari of property inherited 
from the husband and part ol property subsequently acquired 
by the widows These circumstances in their Lordships’ opinion 
clearly established <c accretion to the original estate and made the 
after-purchases inalienable by the widows for any purpose which 
would not justify alienation of the original estate. In Babu 
Shohochun Singh v Babu Sahib Singh{ 1) tho above decision 
was followed and it was hold thai the purchased properties were 
dealt with by the widows as accretions to their husbands* estate, 
and that the original properties and such accretions were treated 
by the widows precisely alike in the deed of gift which they exe- 
t utod in favour of the alleged adopted son. In this ease, no doubt, 
their Lordships observe that ic where i widow conies into posses- 
sion of the pioperh ol the husband and receives the income and 
docs not spond it but imests it in the purchase of othei property ” 
it must be taken prrna fa< u to bo the intention of the widow to 
keep the estate ot the husband as an entire estate, and treat the 
propert\ purchased as an accretion to that estate This was only 
a dii lum which must be understood with reference to the facts and 
circumstances of that tase, which, it was held, indicated that it 
was the intention ot the widows to keep the estate entire, and 
that the same should des< end in one lmo of succession In Saoda- 
mmt D v The Arfminisfmior-Generul of Bengal, (2) the latest 
decision of the Pri\ y Council on the subject, the income which 
accrued on the estate of the husband for a period of about eighi 
years subsequent to his death and which was not disposed of by 
his will, came to his widow as his heir at law and she invested the 
same in Government securities exceeding two lakhs of rupees in 
value ; and after the lapse oi about 20 years she disposed of the 
same as her own It was held that the money so invested by her 
belonged to her as income derived from her widow's estate, and 
was subject to her disposition. With reference to tlie contention 
raised in that case that the savings of a Hindu widow must be 
presumed to have been made for the benefit of her husband’s 
estate, their Lordships observed as follows : — 
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“ Without examining the precise result of the decisions, it is akk cm 
sufficient to say that in this case there is no room for any such 
presumption, for the corpus of the estate never came to the widow, 
but was taken by Shamcharan Mulliek under the will, and the income 
to which the widow succeeded was separated from it, and became 

and was dealt with, as an entirely separate fund 

She did no thing to indicate an intention to make the fund received 
or the interest on it, part of her husband’s estate, which was in 
other hands, or to justify the inference that she wished it to revert 
to her husband’s heirs. It was said she ha d placed it in invest* 
ments of a permanent nature. Had she done so, it does not 
appear to their Lordships that this circumstance alone would have 
added the fund to the estate devolving on her husband’s heirs. 

. The fund in question was not in any sense received 
by Badam Kumari (the widow) as capital or capitalized income of 
her hushand’s estate, but was received as income which, under the 
arrangement with Shamcharan Mulliek , was ner own absolute 
property, and she never indicated any intention to make the same 
part of her husband’s estate for the benefit of his heirs.” 

In the present case, as already stated, there is no evidence that 
Parvatamma ever indicated any intention to make the mortgage 
property part of her husband’s estate for the benefit of his heirs. 

The acquisition made by her out of the income of her husband’s 
estate was not in the nature of an enlargement of that estate or of 
redeeming the same from an incumbrance or charge or in the 
nature of an appurtenance thereto ; it was simply an investment, 
on a usufructuary mortgage, of her small savings over which she 
had absolute power of disposal, and it is difficult to see on what 
principle it is to be presumed that she thereby intended to part 
with her power of disposition, for the benefit of her reversionary 
heirs. The acquirer of property presumably intends to retain 
dominion over it, and in the ease of a Hindu widow the presump- 
tion is none the less so when the fund with which the property 
is acquired is one which, though derived from her husband’s 
property, was at her absolute disposal. In the case of property 
inherited from the husband, it is not by reason of her intention 
but by reason of the limited nature of a widow’s estate under the 
Hindu law, that she has only a limited power of disposition. But 
hpr absolute power of disposition over the income derived from ,, 
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Akkaxna such limited estate being now fully recognized, it is only reasonable 
Venkata a, that, ^ the absence of an indication of her intention to the 
contrary, she must be presumed to retain the same control over the 
investment of such income. The mere fact that properties thus 
acquired by her are managed and enjoyed by her without any 
distinction, along with properties inherited from her husband, can 
in no way affect this presumption She is the sole and separate* 
owner of the two sets of properties so long as she enjoys the same, 
and is absolutely entitled to the income derived from both sets 
of properties She cannot but manage and enjoy both sets of 
properties alike. The case, therefore, is not analogous to that of an 
undivided member of a Hindu family possessing joint family 
property, who, by throwing into the common stock the income he 
derives from his separate or self-acquired property, mamfests his 
intention to impress such self-acquired property with the character 
of joint family property. Purchasers from a Hindu widow of 
property acquired by her from the income derived from her 
husband’s estate can be expected to deal with her only on the 
presumption that she has not parted with her control for the benefit 
of the reversionary heirs, and it will be subjecting such bond fide 
purchasers to serious hardship to throw upon them the onus of 
establishing, after the death of the widow, and it may be as in this 
very case many years after the transaction, that when the widow 
originally acquired the property she did not intend it to be an 
accretion to the husband’s estate 

We must therefore allow the appeal and dismiss the suit as 
against the appellants with costs (one set) throughout. 
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APPELLATE CIVIL. 

Before Mr. Justice Davies and Mr. Justice Moore. 

In Appeal No 119 of 1900 — 

RAJAMANNAR and another (Defendants Nos. 1 and 3,, 

Appellants, 9, 10, 35* 


YBNKATAKRXSHNAYYA and another (Plaintiff and 
Defendant No 2), Eespondents * 

In Appeal No 125 of 1900 — 

YENK AT AKBISHN A Y YA (Plaintiff), Appellant, 
v 

BAJAMANNAB AxVD others (Defendants), Eespondents.! 

Limitation Act— Act XV of 1877, sched IT , art 123 — Legacy m satx^action of in- 
debtedness — Claim for legacy with ancillaiy claim for admmibtration of estate 

By liis will dated 27tli April 1887, a testator piovided as follows — ' “ My elder 
brother Ry V K. G ’s self acquisition to the extent of about Rs. 10,000 is kept 
with me So, that money should be given to him 99 The testator died on 14th 
September 1888 In January 1897, plaintiff received Rs 6,000 on account and 
on 9th May 1899 he filed this suit against the son and executors of the deceased 
claiming that an account might be taken of the testator’s property , and that it 
might be administered by the Court, and that the balance of principal and 
interest might be paid to plaintiff It was contended m defence that the Rs. 
10,000 was not a legacy, but either a loan by plaintiff to the deceased or a deposit 
payable on demand, and that m either case it was barred by limitation 

Held, that the bequest was a legacy m satisfaction of the indebtedness of the 
testator to plaintiff 

Held also, that although plaintiff prayed for an administration of the estate, 
that prayer was only ancillary to his claim for the legacy, that ai tide 123 of 
schedule II of the "Limitation Act was applicable and that the suit was not baned 
It was also contended that plaintiff was estopped from claiming a legacy undei 
the ill as he had disputed the validity of the latter, and had elected to take the 
Rs 10,000 as a debt due to himself and nob as a legaoy It appeared that plain- 
tiff’s bi other had sued foi a shaie m the testator’s estate as family property and 
that plaintiff had supported him and had also claimed a shai e 

Held, tint them wan no estoppel and plaintiff s light io the legacy was not 
affected by that claim 


* Appeals Hos 119 and I Ho 125 of 1900 against the deciee of S -Gopala* 
chari, Subordinate Judge of Kktna at Masuhpatam, m Original Suit Fo< 13 of 
1899 
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Ry. V eakatakribhna y y a Garu’s self acquisition to the extent of r ajamam^ar 
about Rs.10,000 is kept with me. So, that money should he given Vi N KATA* 
to him” There are several codicils to the will, the only one mhshnayya, 
affecting the plaintiff being dated the 25th of July 1887 in which 
it is directed that the rupees that have to be given to him are to 
be paid immediately in cash. The testator died on the 14th Sep- 
tember 1888, und this suit was brought on the 9th May 1899 
which is within the twelve years period allowed by article 1 23 of 
the second schedule to the Limitation Act, for a suit for a legacy. 

The plaintiff admitted the receipt of Es. 6,000 on account of the - 
legacy on the 27th January 1897 and his claim for principal was 
therefore only Rs 4,000, but be further claimed compound 
* interest at 6 per cent per annum, on Es. 10,000 from 14th Septem- 
ber 1888 to the part payment of Es. 6,000 on the 27th January 
1897, and on the balance of Es 4,000 at the same rate from that 
date till the date of suit, making a total of Es 16,362 odd. The 
Subordinate Judge finding that, besides the receipt of Rs. 6,000 
admitted by plaintiff, Rs 4,000 had also been paid to him, and 
allowing only simple interest at 9 per cent per annum on the 
Es. 10,000, treating it as a deposit to be repaid, and not as a 
legacy, decreed the plaintiff but Es. 6,832 of his claim. In appeal 
No. 125 the plaintiff appeals against the disallowance of the 
remaining Es. 9,530, and in appeal No 119 the first and third 
defendants appeal against the sum allowed to plaintiff. 

To take the defendants’ appeal first, it was contended on their 
behalf (1) that the Es. 10,000 was not a legacy, but either a loan 
by plaintiff to the testator or a deposit repayable on demand, in 
^either of which cases the suit was barred by limitation, (2) that as 
a fact the whole amount of the principal had been discharged, 
and (3) that no interest was stipulated for. The Subordinate 
Judge decided on the first point that the limitation bar for the 
recovery of the sum as a deposit was saved by acknowledgments, 
on the second point in favour of the defendants, and on the third 
point that interest to run at 9 per cent, was intended by the 
paities. 

TTe aie unable to agiee with the Subordinate Judge on the 
first question, for in our opinion the bequest ot Es. 10,000 was $ 

clearly a legacy meant as a satisfaction of the indebtedness of the 
testator to the plaintiff for money (as he expresses it) <4 kept with * fj | • 
Mm ” by the plaintiff . The mere fact that it finds place in a will 
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not payable to the plaintiff till the testator’s death, and is a round 
sum without any provision for interest, negatives the idea that it 
was a direction to the executors to pay a just and lawful debt. 
This they would have been bound to do, apart from the will, and 
the testator would probably have settled the amount in his lifetime 
if he considered that the money deposited with him was a debt pure 
and simple. We take it therefore that the Us. 10,000 was a 
legacy, and consequently it is unnecessary for us to discuss the 
question whether, treating it as a deposit, the plaintiff’s claim was 
or was not barred by limitation. The appellant’s Vakil then 
urged that the suit if taken to bo for a legacy was also barred 
inasmuch as it involved an administration of the estate, and 
administration suits were governed by article 120 of the second 
schedule of the Limitation Act under which the limitation is six 
years. We cannot accept this contention, for though it is true the 
plaintiff prayed for an administration it was only ancillary to his 
getting his legacy ; when a suit for a legacy, for which twelve 
years is specifically allowed under article 128, entails administration 
of the testator’s estate, it would be unreasonable to hold that that 
circumstance cuts down the period of limitation to six years under 
an indefinite article like 120, which does not refer to an adminis- 
tration or any particular suit but only to suits for which no other 
period of limitation is provided. 

It was further urged that the plaintiff had no right to sue for 
the legacy as such, as his title thereto was not complete for want 
of the executors assent (section 112 of the Probate and Adminis- 
tration Act V of 1881) and the only suit he could therefore bring 
was one for administration, which was clearly barred, but as 
regards this there is indubitable proof of one executor’s express 
assent in exhibit P and of the other executor’s in exhibit B, The 
last contention is that the plaintiff is estopped from claiming the 
legacy under the will as he has disputed the validity of the will, 
and has elected to take the Es. 10,000 as a debt due to himself, and 
not as a legacy. What happened was that in a suit brought by 
a brother of the plaintiff claiming his share in tho testator’s estate 
as family property the plaintiff suppoited his brother and also 
claimed a share. It was then decided that the property was the 
sole property of the deceased, and that neither plaintiff nor his 
brother had a right to share therein. We do not see how the 
plaintiff’s right to the legacy is affected thereby* Having had to 
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bow to the decision that he had no independent right in the Kajamucwr 
testator’s property, he now seeks that he may recover what the v * neat a • 
testator gave him out of that property. There is no estoppel, krishnayya. 
And as to the alleged election, if he had agreed to accept the 
money as in repayment of a debt, and had actually so received it, 
he could not of course claim the same amount once again as a 
legacy. Having however failed to obtain it as a debt he is entitled 
to get it as a legacy We accordingly decide on the first question 
that the suit as brought is maintainable, and is not barred by 
limitation. 

The second question is the subject of the cross appeal No. 125 
by the plaintiff which may now be dealt with. The Subordinate 
Judge found that a sum of Rs. 4,000 paid by the testator to the 
plaintiff on the 30th of August 1887 was a part payment towards 
the Rs. 10,000 bequeathed to him. There is really nothing to 
support this finding. The plaintiff asserts that this sum of 
Rs. 4,000 was paid him on a different account, and the onus was on 
defendants to prove their allegation. The account, exhibit R, 
shows that the money was sent in reply to a letter, but that letter 
is not produced nor are its contents proved. Neither in exhibit R, 
nor in the letter, exhibit II, sending the money, is it mentioned on 
what account it is forwarded. In the absence of any explanation 
for the non-production of the letter referred to in exhibit R, which 
would probably show exactly for what the money was paid, the 


presumption is that if produced it would disprove the defendant’s 
case. Further, the testator executed two codicils subsequent to the 
date of this payment, but in neither has he reduced the amount of 
his bequest of Rs. 10,000 by this Rs. 4,000, which he would surely 
have done had it been meant to go towards reducing the amount 
of the legacy in the will. We therefore find that it stands at 
Rs. 10,000. 

The third and last question as to the rate of interest is easily 
solved by our finding that the amount claimed is a legacy. It 
becomes unnecessary to decide what the parties intended as to 
whether there should be any interest and if so, at what rate, 
because Ihe law itself lays down what rate of interest shall be 
allowed and from what date it is to be computed. That rate is 
6 per cent, per annum, and in this case it is to be calculated from 
the date of death of the testator ; first, because the legacy was in 
satisfaction of a debt (see exception 1 to section 130 of the Probate 


HWV! 


4 ml * i i i 


mr 


' * f > v, 


'/■a l . t Vx* r i . . 



866 • THE INDIAN LAW REPORTS. [VOL, XXV. 

Rjuamanxau and Administration Act Y of 1881), and secondly, because the 
Venkata- testator so expressly directed in a codicil already referred to (see 
KRISHNA™, section 136 of the same Act). 

The result is that the defendants’ appeal (No. 119) succeeds 
so far as the rate of interest is concerned and the plaintiffs appeal 
(No. 125) so far as the principal sum of Es. 4,000 is concerned, 
fhe first defendant not being an executor will also be exonerated 
from the decree to be passed, and the second and third defendants, 
the two executors, alone held liable to pay the amount adjudged 
out of the assets of the estate. 

In lieu of the amounts decreed by the Subordinate Judge, 
there will be a decree for plaintiff for Es. 4,000, the balance of the 
legacy still unpaid, with interest at 6 per cent, per annum on 
Es. 10,000 the whole amount of the legacy from the 14tt Septem- 
ber 1888, the date of testator’s death, to the 27th Januaj$xe97, 
when the part payment of Es. 6,000 was made, and on the 
remaining Es. 4,000 at the same rate from the 27th January* 188|« 
to the date of this decree. The parties will receive and pay*, 
proportionate costs on the total amount now decreed in both 
Courts. The plaintiff will get subsequent interest at 6 per cent, 
per annum on the amount of this decree from this date to date 
of payment,. 
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YEN KATA NARASIMHA NAIDU and another 
(Defendants Nos. 1 and 3), Appellants, 


P.C* 

1902. 

February 14, 
26. 

April 18, 


BHASHYAKARLU NAIDU and another (Plaintiffs) 

AND ANOTHER (DEFENDANT No. 2), RESPONDENTS, 


the High. Court at Madras,] 


Pleader — Authority to bind client — Power of pleader to abandon issue — Suit for 
partition— Power of Court to refuse to raise issue of limitation— Possession of 
and liability to account for joint family property— Failure to disclose posses* 
sion of joint property. 

A vakil’s general powers in the conduct of a suit include the power to 
abandon an issue which, in his discretion, he thinks it inadvisable to press. 

In a suit for partition against his brother the plaintiff alleged that the 
immoveable family property was joint, and that the defendant had been, during 
the minority of the plaintiff, in possession as manager on behalf of himself and 
the plaintiff. The defendant stated that the property was by family usage 
impartible and held by the senior member of the family, and denied that he lmd 
held it on behalf of the plaintiff and himself. At the hearing, after the other 
issues had been settled, the defendant asked to be allowed to raise an issue as 
to limitation on the ground that he had been in possession adversely to the 
plaintiff for more tjian 12 years, but the Judge refused to allow the issue to be 
raised : 

Held, that no question of limitation necessarily arose on the pleadings and it 
was not obligatory on the Judge to direct an issue on that point* 

Where the defendant admitted the existence of property as joint family 
property and could not] charge the plaintiff with its possession, he was, as 
manager of the family, rightly held primarily responsible, and bound to account 
for it. 

Where the plaint sought a complete partition of the whole of the family 
property and the plaintiff expressed his willingness to bring into hotchpot 
‘certain property the possession of which he had not admitted in his plaint, but 
which was afterwards found liable to partition : 

Held , that no question arose as to his suit being one for partial partition, and 
therefore unmaintainable. 


Appeal from a decree (4th May 1899) of the High Court at 
Madras which affirmed with some modifications a decree (22nd 
April 1897) of the District Judge of Kistna in fa,vour of the 
respondents Nos. 1 and 2. 


* Present : Lords Davey, Robertson, and Sir Andrew Scobee, 
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The appeal arose out of a suit brought on 29th March 1895 
by the respondent No 1 against the first appellant and his 
two minor sons. The minor sou of the plaintiff was subsequently 
added as a co-plaintiff in the suit, which was one for partition of 
the zamindari of Yallur, and of all the moveable and immove- 
able property held with it. 

The plaint set out that the father of the plaintiff and of the 
first defendant died on 30th April 1869 5 he and his issue being 
then undivided, leaving joint family propeity; that at the time 
of their fathers death the plaintiff was a minor, and the first 
defendant assumed the management of the joint property on 
behalf of himself and the plaintiff ; that alter attaining majority 
the pi i intiff assisted in the management ; and that in consequence 
0 t family differences the plaintiff asked lor a dni&ion of the 
piopeity which was leiused 1 he plaint pi as ed for a partition of 
all the joint pi operty, for an account, and the appointment of a 
receivci . 

The first defendant put in a written statement in which he 
alleged that the lmds descubed in the plaint constituted an im~ 
paitible estate, known as the zamindari of Yallur which by 
family usage had always been treated as impaitible and held by 
the senior member of the family, the junior members being only 
entitled to maintenance ; that on the death of their fathei the fiist 
defendant had not assumed the management of the properties 
and continued to manage them on behalf of himself and the 
plaintiff; that the plaintiff was disqualified hom claiming any 
interest in the properties ; that he had fiaudulently concealed a 
large amount of property which was in his possession, and that in 
consequence of all the property not being included, the suit was 
not maintainable 

Of the issues framed the first, fifth and sixth only are now 
material. 

Firstly .— Whether all or any, or which, of the properties sued 
for are partible or impaitible for the reasons given in paragraph 2 
o t the written statement ? (by reason of family usage) 

Fifthly . What is the extent and value of the property availa- 
ble! for partition ? 

Whether the plaintiff is in possession of any of the 
properties besides those admitted by him in the plaint j if so ? 3 # 
the suit maintainable P # 4 , . , , y 
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On 10th March 1897 "before the above issues were tried, the Vei 
first defendant applied to he allowed to raise a further issue, that 
the suit was barred by limitation, on the following grounds : — ^ 

“ 1* Upon the facts alleged iu the pleadings and the views of ka 

the case urged by the parties respectively, an issue arises whether 
the suit is time-barred or not, and that such an issue has not been 
framed. 

“ Granting, for argument’s sake that, at the time of the death 
of the father of the plaintiff and the first defendant, the estate was 
joint property in which both brothers were entitled to shares, the 
subsequent enjoyment of it by the first defendant above as its sole, 
proprietor and as the holder of an impartible estate, and the 
plaintiff's acquiescence in that position of the first defendant together 
vith the understanding that his position was that of a person only 
fit to be maintained, for a poiiod of over twenty-five yeais, operates 
as exclusion oi the plaintiff for that long period from the estate as a 
joint proprietor and causes his suit to b§ time -barred.” 

This application was refused by the District Judge in the 
♦ following order : — * 

4 4 1 decline to add the issue. Defendant based his defence on the 
impartibility <f the zamindari. No mention was made in the written 
statement that the claim was time-barred. Apparently the object of 
the issue is now to put forwaid another title by prescription, [t 
appeals to me too late to allow defendant to shift his giound now. 

It would necessitate another lengthy adjournment and interroga- 
tories. If it is conceded that the family is joint and the estate 
partible, plaintiff cannot be said to have been exclnd d while in 
receipt of maintenance.” 

As to this the High. Court (Moore and O’Farrlll, JJ.) 
observed as follows : — 

u Moore, J. I cannot admit the contention that the question as 
to whether the suit was barred by limitation was raised or even 
suggested by the pleadings. Mr. Biown, on behalf of the second 
defendant, urges that the wording of paragraph 8 of the plaint shows 
that the question as to limitation was m the mind of whoever drew 
up that document and that when the first defendant in paragraph 5 
of his written statement traversed the allegation there made if was 
patent that the parties were at issue as to limitation and that 
opportunity sh mid therefore have been given for having the ques- 
tion tried and decided. I cannot accept the argument. What is 
alleged in paragraph 8 of the plaint is that after the death (in 1869) \ 

0 the father of the first defendant and the first plaintiff, the first 

1 *** 1 , t ! t i I \ L , J , Lufeil 4 i | |sl 1 » il H 
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Venkata defendant assumed the management of the family properties, the 

Kaeasimiia g rs ^ plaintiff “being then a minor, and that he has continued ever 
since to manage them on behalf of himself and of the first plaintiff 

Bhashya- vho it j g alg0 alleged has, since he became a major, assisted his 
Kaidv. brother in the management. There appears to me to be no reason- 
able doubt that it was the question which was embodied in the first 
issue and not that with respect to limitation which was present to the 
mind of the framer of this paragraph. The contention put forward 
was in fact as follows The first defendant did not, on the death 
of his father, take possession of the whole estate and assume the sole 
management, because the zamindari was impartible and he was the 
eldest son ; but because his younger brother was a minor and as 
such incapable of managing or assisting in the management. In 
paragraph 5 of the written statement the first defendant traverses 
these assertions and denies that he assumed and continued the 
management on behalf of both himself and his brother. Here it 
is clear that his contention is that he assumed and retained the 
management because the zamindari was impartible and belonged 
to him in its entirety. I can find no plea as to limitation. If an^ 
issue as to limitation or any other matter arises on the pleadings, 
it is certainly the duty of the Judge, at however late a stage appli- 
cation to do so may he made, to frame the necessary issue; but 
where no such issue arises on the pleadings, as I am clearly of 
opinion that it did not in the present case, he exercises a sound 
discretion if, as the Judge did in this case, he refuses to allow fresh 
contentions to he raised long after the filing of the suit. For these 
reasons I reject this ground of appeal ” 

“ 0 ’Farrell, J —The allegation, in my opinion, was not distinctly 
put forward in the pleadings, nor was an issue asked for at the first 
hearing on 21th July 1S9G. The contention was raised for the first 
time on the 10th March 1897 and after an application for adjourn- 
ment of the suit had been refused (see paragraphs 5 and 6 of the 
lower Court’s judgment). I think therefore that the District 
Judge was not bound to frame the additional issue. He had no 
doubt adiscretion to do so, but seeing that the issue was asked for 
at so late a stage and involved a dispute as to a question of fact, I 
think he rightly exercised that discretion in refusing to frame it. I 
would add that, for the reasons already given in connection with the 
first issue, I musi hold that the second and third defendants have no 
right to raise the question at all,” 

The first issue (as to whether the zamandari was impartible or 
not) was abandoned by the vakils for the first defendant on 22nd 
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March 1897 under the following circumstances: — On 12th and 
15th March 1897 the first defendant’s witnesses Nos 1 to 5 wore 
examined in reference to that issue. On 16th March certain docu- 
ments which, at the instance of the plaintiff, had been sent under 
cover to the District Judge from the Collector’s office were opened 
and read by the Judge who intimated to the parties that they were 
quite inconsistent with the first defendant’s contention. There- 
upon the first defendant’s pleader orally applied for inspection of 
the documents, which was refused, and on the same day filed a 
petition for leave to read the papers and to have certified copies 
granted. This petition was opposed by a counter-petition of the 
plaintiff and both petitions were disposed of by an order, dated 
17th March, refusing the first defendant’s petition. On the same 
day fresh warrants to attend and give evidence and produce docu- 
ments were ordered to issue against two witnesses who had failed to 
attend on previous summonses and warrants. The returns to the 
warrants so issued showed that one of the witnesses was a bed- 
ridden old man, and that he sent seven documents to the Court in 
a sealed cover which was handed to the District Judge on 22nd 
March. On the morning of that day the dewan of the first 
defendant informed the pleaders who were conducting the defence 
that he had learnt that the witnesses had turned hostile and that 
he did not expect that they would attend or produce the required 
documents, and that in that event the first issue might, under the 
circumstances, be abandoned. TJpon the hearing being resumed 
on 22nd March the witnesses did not attend and the pleaders 
found that the documents sent were not the documents expected, 
but other documents having no bearing on the case. They there- 
upon abandoned the first issue. 

The first defendant took objection to the action of his vakils 
in abandoning the first issue, and set out his objection in his 
grounds of appeal to the High Court supporting it by his own 
affidavit and by the affidavits of his dewan and pleaders. As to 
this ground of appeal the High Court said : — 

u Mooed, J. — The only point for consideration is as to whether it 
was within the ordinary powers given to the vakils for the conduct; 
of the suit to abandon an issue when they, whether rightly or 
wrongly, arrived at the conclusion that their contentions as to it 
were untenable, I am clearly of opinion that this question must be 
answered in the affirmative. It must be held that a vakil appointed 
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to conduct a case on behalf of his client, has the power to ask for 
an issue or to abandon an issue, to get a witness summoned or to 
dispense with his evidence. Without such powers no case could be 
tried without frequent adjournments and endless references to the 
parties. Whether the vakils in the present case acted wisely or the 
contrary in giving up this issue it is impossible to say in the absence 
of evidence as to it on the record ; but it is perfectly clear that their 
action was taken deliberately and was not objected to by their client 
till he went to Madras to give instructions as to the filing of this 
appeal in September 1897. The zamindar, in his affidavit of 21st 
September 18$7 drawn up in Madras, states that he was absent from 
Masulipatam when the issue was abandoned and did not return 
there until 26th March 1897 Ho says he then ascertained for the 
first time that the issue had been given up and wanted to apply to 
the District Court to get it re-dpened, but was informed tbat it was 
useless to do so. It is not easy to accept this statement. It is most 
improbable that if he really at the time objected to the action of his 
vakils he would have done nothing to repudiate it till he was in 
Madras in the following September. It is difficult to resist the 
inference that the relinquishment of the issue was not opposed to 
his wishes, and that it was not till he was arranging in Madras for 
the presentation of his appeal that he changed his opinion on this 
point. However this may be, I have no hesitation in holding that 
the zamindar’s vakils did not exceed their powers in abandoning 
the issue before the District Judge and that it cannot be re-opened 


u O’Fahrell, J. — The simple question, then, is whether a pleader 5 s 
general power in the conduct of a suit include the abandonment 
of an issue which, in his discretion, he thinks it inadvisable to 
press. No case has been cited which, in my opinion, goes the full 
length contended for by the learned counsel for the appellant of 
declaiing, in distinct tarns, that a pleader Las no such general 
authority. On the contrary, it was held in a case decided by the 
Privy Council in 1839 {Rajundtv Nmain Eae v. JDijcd Govind 8mg( 1)) 
that the admission and consent of a vakil made with due authority 
(which would ajipear to mean properly authorised to conduct 
proceedings in the suit) will hind his client though not present 
at the time of making it. In that case, Lord Brougham observed 
that if it weie held otherwise 1 it would not be safe to see any 
igent or counsel, without letting the parties appear in the most 
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themselves, if they are not to be bound by their agents. 5 No Venkata 
distinction is drawn, it will be observed, between counsel whose 
consent, unless against the express wish of his client, will be binding f. 

( Garrison y . Rodrigue 9(1)) and vakils or other agents. The principle KARLU " 
enunciated in that ease is followed in Jagapatz Uiidalut? v. JSkamlara Naidu. 
Mudahar(l ), where a distinction is drawn between giving up a right 
by way of compromise and ‘ the power to bind by admissions which, 
in effect, is but dispensing with proof of the facts admitted, and is one 
of the well recognised incidents of a pleader’s geneial authoiity.' In 
the light of that decision which is the only one of this Court of those 
cited to us which deals with the precise question at issue, I do not 
think theie is any need to consider, so far as the first defendant is con- 
cerned, the Bengal decisions which have been cited. I nia} observe, 
however, that fiom the observations of Hobhouse, J , in Gour Pa shad 
JDosb v Sookdeb Ram Deb{ 3), the case mainly relied upon by counsel for 
the appellants, it would rather seeiu that what the vakil there gave up 
was a claim already admitted or proved and which the Court below 
was prepared to decree in favour of the client. If so, the case is not 
in point. I can see no valid ground for the distinction that has been 
attempted to be drawn between making admissions as to relevant facts 
and abandoning an issue, which is only another form of admission. 

It is true that in the present case it is alleged that the defendant’s 
pleaders improperly took certain documents off the record after the issue 
was abandoned, but the defendant was not prej udiced log their action, 
inasmuch as the harried counsel does not contend that on those 
documents coupled with the oral evidence still on the record a finding 
in favour of his client could have been arrived at without fuither 
evidence.” 

On the fifth issue the only question in dispute was as to the exis- 
tence or non-existence in the first defendant’s possession of a treasure 
consisting of 107,502 gold pagodas. As to this the District Judge 
held on the evidence that this treasure did form a part of the assets 
of the family at the institution of the suit, and that the defendants 
were accountable for it : and this finding was upheld by the High 
Court. 

On* the sixth issue a question of law was raised. The facts which 
gave rise to it were as follows : — Appended to the plaint were 
various schedules setting out the property, of which the plaintiff 
claimed a share. Schedule H related to property belonging to the 


(1) (1886; 13 Calc., 115. (2) (1897) I.L.R., 21 Mad., 274, 

(8) (1869) 12 W<R., (C.B.), 279. 
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Venkata plaintiff which had passed into the possession of the first defendant. 

Narasimiia The plaint iff stated that he had left it behind when he and two 
NA “ U 0 f the first defendant’s wives left for Cocanada in consequence of 
B ““' a family quarrel ; that it was left in locked boxes and that on his 
NA1DU - return he found the boxes broken open. The property was valued 
at Hs. 36,133. Schedule HI contained six articles in the plaintiff ’s 
possession of the value of Rs. 6,100. He did not include in his, 
schedules the jewelry in the possession of the first defendant and 
his sons, nor that worn by the first defendants’ daughters, nor the 
jewels worn by the first defendant’s wives or by his own wife. This 
he accounted for by saying ho supposed the ladies’ jewels were their 
stridhanam. Nor did he make any reference to the samastkanam, 
or estate, jewelry, though it was the most valuable portion of the 
moveable property, and was family property in which he claimed a 
share When the first defendant put in his written statement he 
alleged that the plaintiff had fraudulently concealed property worth 
2i- lakhs which was in plaintiff’s possession and in that of the first 
defendant’s two wives (sisters of the plaintiff’s wife) who were then 
living with him. He appended to his statement schedule I which 
gave a list of tho estate jewels, being female jewelry not the stri- 
dhanam of the females, but jewels lent to and worn by them on 
special festival occasions ; and schedule II of other jewels in the 
plaintiff’s possession (including those admitted by the plaintiff in 
his schedule HI) being jewels which had been provided for the use 
of tho plaintiff out of family funds.* In reply, the plaintiff filed a 
petition No. 508 of 1896 in which he denied possession of anything 
in schedule I whilst claiming his share of it. As to schedule II he 
submitted a schedule H2 of jewels included in schedule II which he 
said wero in his wife’s possession and which he did not object to 
being divided if those in the possession of the defendant’s wives 
and ohildren wore also divided. Subsequently he undertook, 
through his counsel, to give the first defendant credit for half the 
value of the property mentioned in schedule H2. 

On those facts it was contended that the plaintiff, by failing to 
include in his plaint schedule tho property in H2 which was found 
liable to partition had in effect brought a suit for partial partition, 
and that his suit was therefore liable to be dismissed. 

The District J udge found that the plaintiff was not in possession 
of any jewels included in schedule I or II beyond those admitted 
in schedules B 1 and 112. On the question of law he held that the 
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omission to include in the plaint the articles subsequently included 
in JH2 did not prevent the suit being maintainable. As regards the 
property in schedule I he held that as no mention was made of ii 
in the plaint schedules, it must be presumed that the plaintiff had 
abandoned his claim to a share of it He made a decree for parti- 
tion of the rest of the family property between the plaintiff and 
first defendant. 

From this decree the defendants appealed to the High Court 
and the plaintiff filed objections to the non-inelusion of the property 
in schedule I. 

The High Court held that the suit was not one for a paitial 
partition : as to this they said : — 

u Mooke, 3 — It is quite clear from this recital of facts that this is 
not a case of a plaintiff suing for a partial division of property. What 
is shown is that the first plaintiff, when filing his plaint and schedules, 
made no mention of the jewels in the possession of his wife. When the 
first defendant filed a schedule with his written statement showing 
jewels alleged to be in the fust plaintiff ’s possession the latter admitted 
that tlie greater portion of these jewels were with his wife, but declined 
to allow them to be divided unless the jewels in the possession of the 
first defendant’s wives and children were also divided. He, however, 
subsequently withdrew this plea Heie it is evident that there is no suit 
for partial d ivision. As reg ards certain pi opei ty which he n ever denied 
was in his possession, the first plaintiff, in the first instance, put 
forwaid a plea that it should not be divided except on certain f onditions 
but subsequently abandoned that contention. The decision of the 
District Judge on the sixth issue must be upheld. 

“ O’Farreel, J. — A suit brought expressly for the purpose of 
effecting a partition of a portion only of joint family property, will 
not lie. The present is not such a suit. It is one brought for the 
division of the whole of the family properties, moveable and 
immoveable, and the mere omission, whether accidental or fraudulent, 
to specifically include in the plaint certain of the joint properties, 
where such properties are ascertained and a decree can be given 
for partition, will not convert the suit into one for partial partition.” 

As to the property in schedule I, the estate jewels, the High 
Court held that this plaintiff had not, by omitting to refer to them, 
relinquished his right to a share of them and that the first 
defendant having admitted the existence of them as joint family 
property, and having failed to show that the plaintiff was in 
possession of them, must, in the absence of any proof that they had 
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ceased to be in his own custody, be held aeeountable for them. 
They therefore modified tho decree of the District Judge by giving 
the plaintiff a moiety of the propcrt} in schedule I as well as of the 
other family properly. 

On this appeal Mr. Moyne and Mr. Cottari Venkatramana 
Nayudu , for the appellants, contended : first , that the first defendant 
ought to have been allowed to raise an issue as to limitation. His 
written statement complied striutlj 'with the Civil Procedure 
Code which required it to be confined to a simple narrative of the 
facts which he believed to be material to the case, and which he 
admitted or believed be would be able to prove ; it expressly put 
in issue the question whether lie was iu possession from 1869 to 
1895 on behalf of himself and the liist plaintiff, or whether his 
possession was exclusive; he was neither entitled nor bound to 
state tho legal inference from the facts alleged, and it would have 
been the duty of the (hurt itself of its own motion to frame an 
issue as to limitation in tho coui^e of the trial of the suit had it 
appeared tint a question of limitation arose on the evidence Here 
the issue w is asked for before tin tri il of the suit had commenced, 
and it is submitted tbit the Judge was wrong in refusing to raise 
it. The first defendant had evidence (aud applied to be allowed 
to produce it, but his application wa* refused) which would have 
shown that his possession from 18G9 to 1895 was exclusive. Second , 
that the pleaders had uo authority from the defendants, and in the 
absence ot such authority had no power to abandon the first issue, 
as to impaitibilit} , and the defendants had never acquiesced in 
their action in abandoning it, and it was submitted that the 
defendants were not bound by such action, hut were entitled to 
have that issue fully tried. Third, that as to the existence of the 
hoard of treasure the decision of the High Court proceeded wholly 
on inferences and suppositions : there was only the oath of the 
plaintiff against that of the defendant, and the story told by the 
plaintiff was an extremely improbable one. Fourth , that the plaintiff 
had intentionally abandoned part of his cause of action, and, under 
section 43 of the Civil Procedure Code, he was not entitled to a 
decree for any portion of what, by his deliberate omission to 
include it in his claim, he had relinquished. Fifth, that by what 
the defendants allege to bo his fraudulent concealment of some 
ei the property liable to partition, namely, the jewelry specified in 
schedules HI and H2, the plaintiff is in effect suing for partial 
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partition and his suit is consequently not maintainable ( Nctnabhai 
V allabdhas v . Nathabhai Hanbhai (\ ), Chmna Sanyast v. 8urnja{ 2), 
and Jogendra Nath Uukerji v. Jugobundhu Muhivji{o )). Sirfh, 
that the High Court was wrong in holding that the defendant s 
failure to show that the plaintiff was in possession of the pioperty 
in schedule I of itself entitled the plaintiff to a decree for a moiety 
of that property. 

Six J . Jar dine K. C, Mi. A. Phillips Mr. E H. Shephaid, 
and Mr. <7. Kmhnan for the respondents Nos. 1 and 2 wore 
not called upon. 

On the 18th April 1902 ihe judgment of their Lordships was 
delivered by Sir Andrew Scoble. 

Judgment — This is an appeal against a judgment ot the 
High Court at Madras which affirmed with some modifications 
a decree of the District Court of Kistna in that Presidency. The 
suit was brought to obtain a paitition of the zamindan of Vallur 
and the moveable and immoveable property held therewith. r i he 
principal plaintiff is the younger brother of the principal defendant, 
the other parties being minor sons of the plaintiff and defendant, 
respectively, who were made parties for conformity. 

The property in question is of considerable amount, and the 
suit was hotly contested, many issuer being laisecl to which it is 
unnecessary now to refer. The main contention in the Dibtiict 
Court was that, whereas the principal plaintiff alleged that 
the parties were members of an undivided Hindu family, the 
principal defendant asserted that the zamindaii was impartible 
by family custom, and that the junior members were only 
entitled to maintenance out of the family estate. But, after a 
certain amount of evidence had been recorded, this contention was 
abandoned by the defendant’s vakils, and the issue was decided in 
favour of the plaintiffs. It was one of the grounds of appeal to 
the High Couit that the vakils exceeded their authority in giving 
up this issue, but the High Court held that a vakil’s ** general 
powers in the conduct of a suit include the abandonment of an 
issue which, in his discretion, he thinks it inadvisable to press 
and in this opinion their Lordships concur. 


VH'MSAOH 

Narasimha 

Naidu 

v» 

Bhashya* 

KARLU 
N \IDU. 


VOL. XXV,] 


Madras series. 


(1) (1870) 7 Bom. H.C.R., (A.C.J.), 40. (2) (1882) 5 Mad., 106, 

(3) (1886) I.L.R.j 14 Calc., 122, 


378 


THE INDIAN LAW BEPOBTS. 


[VOL. XXV. 


Vlhivua Before the issue of impartibility was decided, and before any 
XT 1 evidence had been recorded, the defendants’ yakils applied to raise 
v a general issue that the suit was time-barred, and the District 

kariu Judge’s refusal to raise such an issue has been made a ground of 

appeal both in the High Court and before their Lordships. But 
no question of limitation is raised upon the pleadings, and the 
Judges of the High Court held that although the District Judge 
had a disci etion to raise such an issue, even at the stage of the 
proceedings at which it was asked for, he was nor bound to raise it, 
and rightly exeicised his discretion in refusing to do so. The 
wiitten statement meiely contains a tiaveise of the allegation that 
the pnntipal appellant had managed the properties on behalf of 
himself and the plaintiff. The facts stated in the pleadings as 
to the appellants’ possession were at least consistent with either 
hypothesis that the zamindari was impartible or that it was 
partible family propeily The character of the possession was 
dependent on the determination of that issue. In their Lordships’ 
opinion no question of limitation was either raised by the plead- 
ings 01 arose upon the o\idence and it was not obligatory on the 
J udge to direct an issue. 

Three questions were raised before their Lordships with regard 
to details of the property to be included in the partition The 
first of these related to a hoard of gold coins, called varahalu petta, 
of the estimated value of ten lakhs of rupees or thereabouts. This 
hoaid is said to have originated in loot obtained at the siege of 
Sermgapatam by the founder of the family, (who was a contractor 
attached to the British force), and to have been concealed for 
many ) ears in a hollow beam in the fort of Vallur. Prom this 
receptacle, some twenty years ago, according to the principal 
plaintiff’s story, the principal plaintiff and principal defendant 
lemoved the treasure which was then found to consist of 
107,000 pagodas, and placed it in a chest in the main hall of the 
fort, where it was watched night and day by a guard. In 1888, 
an attempt was made to steal the chest, and the treasure was 
consequently transferred to an non safe in another room in the 
fort, with a guard outside the window. In 1894, it is suggested 
that the piincipal defendant paid a flying visit to Vallur, and 
removed the treasure and other valuables. It was contended 
beforo their Lordships that this was an incredible story, and no 
doubt it does contain some elements of romance, but the District 
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Judge, who heard the evidence and saw the witnesses, believed 
it, and the High Court, after careful consideration, confirmed the 
finding of the District Court, both as to the existence and value of 
the treasure Prom this concurrent opinion of both Courts upon 
a question of fact their Lordships see no reason to dissent. 

The second question is as to certain jewels, designated as 
samasthanam or estate family jewels, that is to say, jewels belong- 
ing to the estate, and worn by members of the family on special 
festival occasions There is some conflict of evidence as to the 
place of custody of these jewels, but it is admitted that they were 
not in the possession of the principal plaintiff, and the High Court 
held that as the principal defendant admitted the existence of 
these jewels as joint family property, and could not charge the 
principal plaintiff with possession of them, he as manager of the 
family was primarily responsible, and was bound to account for 
them. This appears to their Lordships to be a correct conclusion. 

The last question is as to certain jewels enumerated in 
schedules HI and H2 to the plaint, which are admitted to be in 
the possession of the principal plaintiff, and which for some 
inadequate reason, he at first appears to have considered not liable 
to partition. It was argued that his failure to disclose at the 
outset his possession of this property converted the suit into one 
for paitial partition only, and that the suit ought therefore to 
have been dismissed. But their Lordships cannot assent to this 
argument. The plaint seeks a complete partition of the whole 
of the family property, and at an early stage of the case, the prin- 
cipal plaintiff expressed his willingness to bring these jewels 
into hotchpot. The decree of the District Court accordingly 
directs a valuation and a scheme of division into two equal shares 
of the moveables mentioned in schedules HI and H2 as well as 
of the rest of tho family property. There is therefore no question 
of partial partition 

For these reasons, their Lordships will humbly adviso His 
Majesty that the decree of the High Court ought to he confirmed 
and this appeal dismissed. The appellants must pay the costs of the 
first and second respondents who alone defended this appeal ; but 
the appellants are not to bo called upon to pay any costs incidental 
to the appendix to the record, which was sent at the request and at 
the costs of the respondents and was not used in the proceedings here. 

Appeal dismmed. 


Venraia 
Hakasimh V. 
Naidf 

v. 

BHASIIYA" 
KARL IT 

Naidi . 


P 




I 


• r 




THE IN WAN LAW REPORTS. 


[VOL. XXV. 


1 

111 1 

II I I 


i I 


Ell 





Yk\k \ r\ 
N IR VSIMH V 
IM uni 

v. 

Biufcin v- 
h ART l 

JUmu 


1900 

Oetobu 10, 
December 19, 
1902 

Januaiy 3. 


Solicitor for the appellants : Mr. R. T. Tasker. 

Solicitors for the respondents Nos 1 and 2 : Messrs. Lawford , 
Waterhouse 4 Laujoi d. 


APPELLATE CIVIL. 

Before Sir Arnold White , Chief Justice, and ill) . Justice Benson. 
VALAMBVL AMMVL (Pl vivrrrFl, Apr ell ant, 


VyriULINtn MUD A LIAR (Defendant), Respondent* 

C mrt ?<4sAtt~\tJIT t 1 S/0, * 2S T t^ufruie t Jut / on ’plaint and on 
m m Inchon < t 0 ) } eal—t hder ly Ih ih Con t ni s6 on l appeal fm payment 
cf J f t fln'if pi j/trht p ytbh Cvn! Pro echtic * i(h t ct XIV of 1882, s, 
, r iS IA Rdi ispeclae i dilati i <i ritfthi umanJum of appeal —Eft ct 
oi thi', a tun n Jt <rti plaint 

Tn a suit foi tlu t m 11 itnn < f is il <1* » <1 i\o< utul bv plaintiff to defendant 
for Its 2,*>o0 stnup dnlv t>i Its U) vis pud on the plaint The suit was 
dwms ( M*<l by tin Di irift llunsit u d plnnhff appealed to the Dis>tuc( Oomt, 
paving i similu duty rn Ls n m i m 'uin of ipp o il Ilio Distuct Couit 
dismiss d tiio app d, v\h i uj n pli ntiti Id 1 i su ond appoil piling* stamp 
di tv tin i< >n HS 1 ">o 

Oil ol j( tn n b ni-, t fcht ii m tb Hi_.li C oint fchtl tho sioond ippoul could not 
be uiOitmud butts o( tit msiilhut lit p n mint oi s* imp duly m thelovei 
Cauls th< Hi h i unit hud ih it the piopu Court ice pnv tide on tlw plamt and 
on tin inf'inu nulutn < f m<dl " l " ft l*>0 f and oideied tmclei section 28 of the 
(ouitlu* \(t,thii judibtsbpnd ltl m fvu.nl} onedi}? I he duty having 
been paid m duo < us , tin IL_,h out cmsideied and decided the second 
appt al mi its meuK 

Si it for tho cancellation of a sale-deed executed to defendant 
by plaintiff for Its. 2,500. A Court fee of only Es. 10 had been 
paid on the plaint, and, on appeal to the District Court against the 
Munsiffs order of dismissal, a similar st imp duty had been paid 
on the memorandum of appeal The appeal having been dismissed, 
plaintiff prefeired a second appeal, stamp duty of Rs 150 being 
paid on the memorandum of second appeal in the High Court. 
Objection was laised by the zespondent at the hearing of the 


# Seomd Appeal Ko 1136 of 1899 again** the dociee of H. G. Joseph, 
Disiiict Judge of Tuchinopoly, in Appeal Suit No 111 of 1898, affirming the 
decree of 8. Mahadeva Sastii, Pisfiut Munsif of Kulitalai, in Original Suit 
Kb, m of 1896, * 
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second appeal that the second appeal could not be entertained Vu.vwi.Ar 
because the plaint and memorandum of appeal in the lower ' iv " u ‘ 
Appellate Court had been insufficiently stamped. Vimhmm. s. 

Smdam Ayyar, K. Ramachandia Ay (jar, and f. Ncitesa Ayynr 
lor appellant. 

V. Knshnasami Ay (jar for respondent. 

Judgment. —T his is a suit for the cancellation of a sale-deed 
executed to the defendant by the plaintiff for Us. 2,500. In this 
Court, on second appeal, a stamp duty for Rs. 150 was paid. On 
behalf of the respondent, the objection was raised that this Court 
could not entertain the appeal because in the Court of First 
Instance and in the lower Appellate Court a stamp duty of Rs. 10 
only had been paid 

As regards the appeal to the lower Appellate Court the effect 
of section 582A of the Code of Civil Procedure is to enable a 
defective memorandum of appeal to be retrospectively \alidated if 
the insufficiency of the stamp was caused by mistake on the part of 
the appellant. This section appeals to have been introduced for 
the purpose of meeting a decision of a Full Bench of the Allahabad 
High Court — a decision which was dissented from by this Court 
in Chennappa v. Raghunatba[Y) and Patcha Salt eh v S"b-Oollector 
of North Arcot(2) to the effect that if a memorandum of appeal is 
not, when tendered, properly stamped, it is not at that time a 
memorandum of appeal, and the subsequent affixing of the proper 
stamp cannot have a retrospective effect so as to validate the 
original presentation unless it has been done by older of the Court, 
and the Court cannot make any such order unless the memorandum 
has been received, filed or used through mistake or inadvertence 
on the part of the Court or its officers ( Boulkaran Ra? v. Gobind 
Nath Tkvan{%)). 

This section makes it clear that, at any rate as regards 
memoranda of appeals and applications for review, when the 
document is insufficiently stamped by reason of the mistake of 
the party, the defect may be afterwards made good and tbe 
document will be as valid as if it had been properly stamped in 
tbe fiist instance. The argument on behalf of the respondent yras 
that, inasmuch as the Legislature in section 582A had dealt 


(1) I.L.K., 15 Mad., 29. (2) I.L E., 15 Mad., 78. 

(3) I.L.E , 12 Affi, 129, 
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Vajumbal expressly with insufficiently stamped memoranda of appeals without 
A ™ Tj reference to insufficiently stamped plaints, the inference was that 
V* nr i ling a a defective plaint could not he subsequently validated so as to 
^ u avoid the operation of the law of limitation. We do not think 

that such an inference ought to be drawn. The Allahabad 
decision only had reference to a defective memorandum of appeal 
and section 582A was apparently intended to meet this particular 
decision. 

As regards the plaint, the argument on behalf of the defendant 
was that the plaint not having been properly stamped the suit 
must be regarded as not having been instituted within the pre- 
scribed period, and that any order made under section 28 of the 
Couit Fees Act would not operate retrospectively since that section 
must be read subject to the express provisions of section 4 of the 
Limitation Act. It was contended that, inasmuch as the plaint 
was not stamped in accordance with the requirements of section 6 
of the Couit Fees Act, there had been no plaint at all and that 
illustration (a) to section 1 of the Limitation Act shows that this 
Court has no alternative but to dismiss the suit as being now barred 
by limitation. 

In the present case the plaint was filed and used without being 
properly stamped through mistake of law as to the Court fee 
pa \ able The case therefore falls within the express words of the 
second paragraph of section 28 of the Court Fees Act. The 
decision of this Court in Yenlatramayya v. Kn<hnayya{ 1) is /in 
our opinion, clearly distinguishable from the present case. In that 
ease plaint was presented on the da\ before the period of limitation 
expired and was rejected under section 54 ( b ) of the Code of Civil 
Procedure. The plaint was re-presented on the proper stamp paper 
within the time required by the Court, the period of limitation 
having then expired. The Court held that the suit was not 
instituted in time upon the ground that section 54 of the Code of 
Civil Procedure does not give a Court any power to extend the 
ordinarily prescribed period of limitation for suits. In Jainti 
Prasad \. Bachu Smrjhfi) a Full Bench of the Allahabad High 
Court took the same view 

When the Court acts under section 54 of the Code of 

/U-Jl I ) -1 1L JL. T... T7*..-7. 


V. 



Krishnayya(l) tlie period of limitation expired before tbe plaint Yalambal 

was accepted. There was thus according to the view taken in 

that case, no suit in existence at the time the period of limitation 

expired. In the present case the plaint was never rejected. It 

was accepted and acted upon by the Court and the plaintiff’s claim 

has been adjudicated upon both by the Court of First Instance and 

the lower Appellate Court. In the present case it cannot be said 

that there was no existing suit at the time the period of limitation 

expired. 

¥e bold that the proper Court fee payable on the plaint and 
the memorandum of appeal is Us. 150 and we make an order under 
section 28 of the Court Fees Act that a Court fee of Rs. 150 be 
paid on tbe plaint and on the memorandum of appeal within 21 
days. (Stamp duty was duly paid.) 

The case coming on for hearing after the payment of the proper 
Court fees as directed above, the Court considered and decided it * 
on the merits. 


APPELLATE CITIL. 


Before Mr . Justice Davies and Mr. Justice Moore . 


SUBBTTTHAYAMMAL (Counter-petitioner — Attaohing-c reditor), 

Appellant, 


July 31. 


CHIDAMBARAM ASARI (Petitioner— Transferee-Plaintiff), 

Respondent.* 

Civil Procedure Code — Act XIV of 1882, s. 232 — Order refusing to recognize 
transferee of decree — Appeal, 

An order passed under section 232 of tlie Civil Procedure Code refusing to 
recognize the transferee of a decree, may, for purposes of appeal, be regarded as 
an order passed under section 244 and is therefore appealable. 


(1) I.LJR., 20 Mad., 319. * 

* Civil Miscellaneous Second Appeal No. 68 of 1900 against the decree of 
H. Moberly, District Judge of Madura, in Appeal Suit No, 182 of 1900, reversing 
the order of A. Narayanan Nambiar, District Munsif of Madura, on Execution 
Petition No, 827 pf 1899, in Original Suit N% 39 of 1899, W j 

; | « ' i u ft * JbjM 
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, SUBBU- 
’THAYAMMALi 


Chidam. 

BARAM 

Asari. 


Appeal against Appellate Order No. 60 of 1899 (unreported).— • The 
judgment referred to, which was delivered by Shephard and Benson, JJ,, on 
mh April 1900 > is as follows The Madras cast's were decided . without 
roferenco to the change of law brought about by Act VII of 1888. By that 
Aot seofcion 241 of the Code of Civil Procedure is amended and a question as to 
who is the representative of a party for the purpose of that section may he 
determined by an order under the section. ' 

“ Tho _ ohan g e ot law is referred to in Manikkam v. Tat ay y a, (I.L.B., 21 Mad 
388), and m- Badri Mamin v. Jai Kishen Das, (I.L.B., 16 All., 483), followed in 
Dinar Buksh Sirkar y. Fatih Mi, (I.L.R., 26 Calc., 250), it is held that an appeal 
does he against an order refusing to recognize the transfer of a deoree. For 
purposes of appeal the order must be regarded as one made under section 244, 
0W Procedure Code.” * 

|4 ‘ v * 1 * 16 488 ' ( 2 ) 21 Mad., 3 88. ' 1 
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APPELLATE CIVIL. 


Before Mr , Justice Benson and Mr . Justice Bhashyam Ayyangar . 


KANTHIJ PTJNJA (Plaintiff), Appellant, ♦. 19Q1 

v August 

7, 8. 

VITTAMMA and others (Defendants), ~ 

Respondents.* 

Contract Act — Act IK of 1872, s. 45 — Right of succession by legal representative — 

Aliyasantana law — Fund settled on marriage of husband and wife — Interest 
payable to both jointly — Death of husband — Claim by widoiv by right of 
survivorship — Right of husband’s legal representative to his share. 

Upon the marriage of first defendant with K, a sum of money was settled by 
first defendant’s mother, on first defendant or on K. This money was lent on 
mortgage, and by the terms of the mortgage, interest was payable by the mort- 
gagors to first- defendant and to her hnsband K, jointly, with the exception of that v 

which would accrue in respect of the last year of the term, which, together with 
the principal sum secured by the mortgage, was to be paid to first defendant 
herself. K died, whereupon plaintiff, as K’s legal representative, brought the 
present suit to recover the interest due under the mortgage : 

Held , that plaintiff was entitled, under section 45 of the Contract Act, as the 
legal representative of K, to a moiety of the interest which had accrued since 
the death of K, first defendant being entitled to the other moiety, and that the 
right to the whole of the interest did not pass by survivorship to first defendant. 

The circumstance that K and first defendant intended to live and did in fact 

(1) Appeal against Appellate Order No. 60 of 1899 (unreported)— see page 
884— fopt-note '-'fif . I.---: 

* Appeal No. 1G4 of 1900 against the decree of IT. Achutan Nayar, SubordL , ‘ - 

pate Judge of South Canara-, in Original Suit No, 136 of 1898, 

so n 

I 1 1 ft! §1 ■ li : I ' ■: ,l'> : ■■■■' iri - t-ib S . ii. i r 
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•F. G . Desikachariar for appellant. Subbu- 

n . . A J , -i i thayammar 

Swasann Ayyar tor respondent. Vt 

Judgment. — A Bench, of this Court has decided in Virasami Chidam- 

BAR AH 

Bowth v. Bodi Naikan( 1) that an order refusing to recognize the Asari, 
transferee of a decree passed under section 232 of the Code of 
Civil Procedure may, contest or no contest, for purposes of appeal, 
he regarded as an order passed under section 244 and is therefore 
appealable. That concludes the matter and this appeal is 
accordingly dismissed with costs. 
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husband and wife under the Aliyasantana law was insufiiei^p.t to 
nption of a contract that there was to be a right of succession by 
Yittamyia survivorship between 1C and first defendant in respect of the settled fund. 

Suit for a declaration that plaintiff was entitled to recover the 
amount of a hypothecation bond executed by defendants Nos. 2 
and 3 in favour of first defendant and her deceased husband, 
) : ? Koraga Chetti, and of interest due thereunder for 1897 and' 1898 
from defendants Nos. 2 and 3 by sale of the hypothecated prop- 

■ erty. Plaintiff was the legal representative of Koraga Chetti. 
The principal sum due under the mortgage was payable in 1905, 
and plaintiff prayed for a . perpetual injunction restraining 
defendants Nos. 2 and 3 from paying the principal and future 
interest to first defendant. It was asserted in the plaint that 
Koraga Chetti had been the real manager of the family since 1894, 
up to which date his mother, the senior member, who was now 
disabled by infirmity, had been manager ; that in the capacity 
iff;'! ' ‘ £ of manager he held in his possession the savings and the family 
jewels, and that out of such funds had obtained the plaint bond in 
the name of himself and his wife to defraud’ the family. As 
the second and third defendants declined to accept a notice of 
demand sent by the plaintiff, and the first defendant set up her 
own title to the bond, the plaintiff brought the suit. The first 
defendant denied that the bond had been obtained out of family 
funds, that her husband held in his possession such funds or that 
he had been managing the family affairs since or before 1894. 
She averred that the consideration had been paid out of her private 
means, and acknowledged receipt of the interest for 1897 and 1898. 
She also pleaded that the suit was barred by section 43 of the 
Code of Civil Procedure. The second and third defendants sup- 
ported the first defendant’s contentions as to payment of consider- 
ation out of her •private means and of the discharge for the 
interest for 1897 and 1898. By the terms of the bond interest 
was payable by the mortgagors (defendants Nos. 2 and 3) 
annually to both Koraga Chetti and his wife (first defendant) 
jointly, with the exception of that which would become due in 
: respect of the last year of the term of mortgage, which interest, 

together with the principal due under the mortgage was payable 
to first defendant alone. The evidence established, in the opinion 
of the High Court, that the mortgage amount had been settled 


Kanthu 

PUNJA 
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marriage with Koraga Ohetti, cither on first defendant or on Kanthu 
Koraga Chetti. Ponja 

The Subordinate Judge dismissed the suit on the ground that Vittamm.s. 
the plaintiff had not established that the mortgage money had 
been lent out of the funds of the plaintiff’s tarwad. 

Plaintiff preferred this appeal. 

K. Narayana liao for appellant. 

Sundara Ayyar and II. Narayana liao for respondents. 

Judgment. — We concur with the Subordinate Judge’s finding 
that the evidence adduced on behalf of the plaintiff is not sufficient 
to establish that the principal of the mortgage bond was lent 
out of the funds of the plaintiff’s tarwad. The evidence adduced 
on behalf of the first defendant coupled with the nature of the 
transaction evidenced by the mortgage bond, eloarly establishes in 
our opinion that on the occasion of first defendant’s marriage with „ , j ; , ; ’ 

Koraga Ohetti, the nephew of the plaintiff, the sum of Rs. 4,000 in 
question was settled by the first defendant’s mother either on the 
first defendant herself or on Koraga Ohetti, but it is difficult to say 
upon which of the two it was really settled. But in the view 
which we take of the ease it is immaterial upon whom it was really 
settled, or whether it was settled upon both jointly. Under the 
terms of the mortgage instrument which was executed by the 
mortgagors, the second and third defendants, in favour of both 
Koraga Ohetti and first defendant, interest was payable annually to 
both Koraga Ohetti and first defendant jointly except the interest for 
the last year of the term of mortgage which interest along with the 
principal of the mortgage debt, was payable to first defendant only. 

Whether the Bs. 4,000 in question belonged exclusively to first 

defendant or Koraga Ohetti deceased/or to both jointly, the 

mortgage instrument operates in law as between the first defendant 

and Koraga Chetti as entitling both jointly to tho interest payable 

under the mortgage bond, except the interest due for the last year " 1 

of the term of the mortgage, and the first defendant alone to the 

said last year’s interest and the principal of Rs. 4,000. Having ■ - 

regard to the decision of the Privy Council, Jogemar Narain Deo v. 

Bam ChundDutt(l), overruling the decision of this Court, Vydinada > 

v. Nagammai(2), wo cannot accede to the contention of the learned , . 
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Kanthu pleader for the first defendant that on the death of Koraga Ohetti 
Pl ™ A the right to the whole interest payable yearly passed by survivor- 
ViTfAMMA. ghip to the first defendant. In our opinion the interest accruing 
due since the death of Koraga Ohetti belongs under section 45 of 
the Contract Act to the plaintiff as the legal representative of 
Koraga Ohetti and to the first defendant and the two will be entitled 
each to a moiety of the interest The circumstance that Koraga 
Ohetti and first defendant meant to live and were living together as 
husband and wife under the Aliyasantana law is not sufficient to 
raise the presumption of a contract that there was to be a light of | 
* succession by survivorship between them in respect of this fund of 

Rs. 4,000 The payment, if it be a tact, to the first defendant alone s 
of the interest for 1897-98 after notice from the plaintiff not to 
pay the interest to first defendant, cannot bind the plaintiff and he | 
is entitled to be paid his share of interest for that year, viz., 

Rs 112-8-0, and both he and fiist defendant aie jointly entitled 
to receive future interest and the fiist defendant alone the pnneipal j 
and the interest for the last year. 

The decree will be modified by declaring that the plaintiff is 
entitled equally with the fiist defendant to the annual interest 
payable from 1898-99 to 1903-04 and to recover Rs 112-8-0, 
as his share of interest tor 1897-98 If tho said amount of 
Rs. 112-8-0 with interest bo not paid into Court by the second and > 
third defendants on 8th February 1902, such portion only out of 
the mortgaged property as may be sufficient to realize the said 
am ount, with interest till date of realization, shall be liable to be 
sold. The plaintiff and first defendant shall bear and pay costs 
proportionately both in the Original Court and in this Court. The 
decree appealed against is confirmed in other respects. 




# Appeal No. 102 of 1900 against the decree of T Varada Kao, SVbordi 
mate Judge of Madura (East), in Original Suit No* 68 of 1808. 


SIVASAMI CHETTI and another (Defendants 
Nos. 1 to 3), Appellants, 


J lOl 

August 15, 
10, 10, 22 


SEVUGfAN CHETTI (Plainthe), Eespondent * 

Hindu Law — Proposed ajieement with all membeis of Hindu family — Ayiee* 
ment not pey footed — ’Execution of document by eldest brother upon understanding 
that all xoould join — Refusal by youngey brothers to aecute — Suit on document 
dismissed. 

Plaintiff sued t\\o brotheis and the mmoi son of the eldei of them on a 
hypothecation bond, which lecited that it was executed by the eldei on his omi 
behalf and on behalf of his mmoi son, and by his two biotin is (one of whom 
was now deceased) on then own behalf respectively. In fxot, it was signed only 
by the eldest, foi himself and for his son, the othei brotheis having refused to 
oxocute it when asked to do so The defence was that no suit could be bi ought 
ou the document inasmuch is it was not completed , and the } ounger of the tw o 
suivivmg brothers fmtliei contended that the loan had not been conti acted foi 
lus benefit, that the eldest biolhci had nob executed the bond on his behalf 
and that lie had novel agreed to execute it himseli The document separately 
named each of the thiee brotheis as parties , they weie not descubed as being 
undivided and the eldest was descubed as only representing his son 

Held, that the document constituted raeiely a proposed agreement which had 
never Dten perfected , the plaintiff having contiacted and the eldest biotiiei 
having executed it, upon the uudei standing that the two youn a ei biotheis would 
joinm its execution, and that neither the elder noi the youngor defendant was 
liable. 

Held also, that if the paities intended that all the members of the family 
should execute the document it could not take effect by leason that the person 
who had alone executed it happened to be the managing membei, and that the 
debt was recited to have been inclined lor the benefit of the 1 imily. 

Suit for money due on a registered hypothecation bond. The 
following statement of facts is taken from the judgment of 
Bha.sh.yam Ayyan&ae, J. : — “ Plaintiff sues on a hypothecation 
bond, exhibit J, dated 31st October 1897, purporting to be made 
between the plaintiff on the one part, aud the first, second and 
third defendants as well as one Pothu Ohetti, now deceased, on the 
other pait, and to he executed by the first defendant for himself and 
for the second defendant, his minor son. The third defendant 
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APPELLATE CIVIL. 

Before Mr. Justice Benson and Mi Justice Bhashyam Ayynngar. 
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and the deceased Pothu Chetti are described in exhibit J as the 
younger* brothers of the first defendant. Exhibit J recites that 
the first and third defendants and Pothu Ohetti execute* the 
document on their behalf respectively and the first defendant, also 
on behalf of the second defendant, a minor. The first defendant, 
on behalf of himself and the second defendant denied the execu- 
tion by him of the hypothecation bond and also contended that 
no suit could be brought upon the bond, apparently on the 
ground that it was not completed. The third defendant also 
denied the genuineness of exhibit J and contended that the loans 
recited in exhibit J were not contracted for his benefit and 
that even if exhibit J were genuine, he was not liable to be sued 
thereon, inasmuch as the first defendant did not execute the 
same on his behalf or of the deceased Pothu Chetti and that 
no suit could be brought on exhibit J, as it was not completed, and 
neither he nor the deceased Pothu Chetti executed or agreed to 
execute the same. Both the first and third defendants also alleged 
in their written statements that the first defendant was not the 
managing member of the family. The Subordinate Judge found 
exhibit J to he genuino and that the consideration therein 
recited was real and binding upon the family and passed a decree 
in favour of the plaintiff against defendants Nos. 1, 2 and 3 and 
th9 property hypothecated under exhibit J. Against this decree, 
defendants Nos. 1, 2 and 3 have preferred appeal No. 102 of 
1900 ; and it is contended on their behalf that exhibit J is not 
genuine, that a portion of the consideration for exhibit J is 
not real, and that exhibit J not having been completed, it 
cannot bind either the defendants Nos. 1, 2 and 3 jointly or any 
of them.” The document (exhibit J) named each of the three 
brothers as a party to it, and did not describe them as undivided. 
Defendants Nos 1 to 3 preferred this appeal. 

Sundara Ayyar for appellants. * 

Sankaran Nctijar and M. E. Krishna Ayyar for respondent. 
Bhashyam Ayyangar, J. (after stating the facts already set 
out};— I concur with the Subordinate Judge in holding that 
exhibit J was signed by the first defendant and that the considera* 

# tfatt £or f ihc mortgage bond, i e , Bs. 5,470 was real and such as 
the family. Negotiations were going on for some- 
the defendants and the plaintiff, in view to the 
aneing a further loan and obtaining a mortgage bond 
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for Rs. 10,000 from the defendants, hypothecating all their prop- 
erty. Owing, apparently, to disagreement as to rate of interest, 
the negotiations fell through, hut, the plaintiff being anxious to 
obtain security for the various sums advanced by him on promissory 
notes, mainly to the first defendant, and partly to the third defend- 
ant, and the first defendant too, being desirous that the debts thus 
contracted by him should be undertaken by his bi others also, it 
was arranged between the plaintiff and the first defendant that the 
exhibit J should be executed by all the members of the family, 
which, at that time, was in an embarrassed state of circumstances. 
But as the remaining members of the family declined to sign exhibit 
J after it was signed by the first defendant, the first defendant 
refused to register the document so far as he was concerned by 
falsely denying its execution by him. The District Registrar, after 
being satisfied that it was executed by the first defendant, directed 
its registration. I am satisfied, upon the evidence in the case, 
that exhibit J was executed by the first defendant, and no ground 
has been made out for allowing tho first defendant to re-open the 
settlement of accounts embodied in exhibit J. But, in my opinion, 
the appellant’s contention that exhibit J was intended both by the 
plaintiff and the fust defendant to be executed by all the members 
of the family, and that it was not intended that the fust defendant 
alone, by signing it, was to bind himself, or, in his capacity as 
managing member, bind the whole family, is well founded. When 
a document is intendod to be executed by soveial persons, but is 
executed only by some of them, the question whether it takes effect 
as against those who have executed it, notwithstanding that the 
rest have declined to join in the execution of the document, rests 
upon the intention of the parties. Without laying down as a 
general proposition that whenever an instrument is drawn up, 
making every member of an undivided Hindu family party to it 
by name, it will not take any offect if one or more of them do not 
join the rest in executing it, I am clearly of opinion that, under 
the circumstances of the present case, the only reasonable infer* 
©nee to bo drawn as to the intention of the plaintiff end of tho 
first defendant when he executed exhibit J is that it Was to take 
effect only on the third defendant and Pothu Chotti also joining in 
its execution. More than one-half of the consideration for exhibit 

t h the amount of the unregistered hypothecation bond, exhibit 
i dated 20th April 1896, whioh was executed not only by the first 
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defendant, but also by the third defendant apid Pothu Ohetti. 
The promissory note, exhibit G-, for Bs 700, which forms a 
portion of the consideration for exhibit J, was given only by the 
third defendant and Pothu Chetti and the promissory note, exhibit 
H, for Bs. 100 — also a part of the consideration for exhibit 
J — was given by the third defendant only. Neither in exhibit 
J nor in exhibit D, nor in any of the promissory notes, is the itatt 
defendant referred to as the managing member and, in fact, 
not a single document has been produced which was executed 
by him, as representing his branch of the family. Exhibit J 
clearly names each of the three brothers as a party to the 
document and they aio not even described as undivided brothers; 
and the first defendant is therein reEerred to only as representing 
the second defendant If exhibit J is to be given effect to, as 
contended on behalf of the lespondent, as a mortgage bond exe-- 
cuted by the first defendant, as the managing member of his branch 
of the family, the losult, so far as the first defendant is concerned, 
would be, that he will be personally liable for the whole debt as 
. also his shaie in the propeitj moitgaged, and the shares of the 
brothers will also be liable onb lithe consideration for exhibit J 
is proved to have been incurred for purposes beneficial to the family. 
If the brothers also ]om as paity executants, the creditor will be 
entitled to recover the debt from all the brothers, jointly and 
severally, without having to establish that the debt was incurred 
for family purposes, and m ease the debt be recovered from the 
first defendant alone, he will be entitled to contribution from his 
brothers. In the present case, the plaintiff advanced but a trivial 
sum, at the time when exhibit J was executed, as a part of the 
consideration for the mortgage bond. After it was signed by the 
first defendant, both he and the plaintiff, endeavoured their best, 
but in vain, to picvail upon the third defendant and Pothu Ohetti 
to execute the document Under all these circumstances, it will 
bo unreasonable to conclude that the first defendant, when he 
executed exhibit J intended to bind himself or his brothers, 
if they did not execute the document. In my opinion exhibit J 
simply amounts to a proposed agreement, which was never 
perfected ; the plaintiff himself contracted on the faith that the 
brothers would join and the first defendant executed the document, 
the understanding that his brothers also would join in 
executing the same. 
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The principle of law applicable to the case is clearly laid down 
in Latch v. WedlakeiY). In that case, it was held by Lord 
Denman, C.J., that, notwithstanding that the contracting parties, 
were three partners, any one of whom, alone, could by his contract 
bind the rest, yet the question must have been submitted to the 
» jury, — Whether the second defendants by their executing the 
instrument intended that the third partner should be bound, though 
he did not join in the execution, or, at all events, they intended to 
make themselves liable on the instrument, and whether the intention 
of all the paities was not that the third partner should also be an 
actual party to the agreement If one intends to be a joint and 
several obligee or only a joint obligee with others there is a right 
of contribution against his co-obligees, if his intention be carried 
out, but if he becomes a mere several obligee, he has no right of 
contribution ( Underhill v Horwood( 2)) It is contended, on behalf 
of the respondent, that there is a recital m exhibit J that the 
debts mentioned therein, were incurred for meeting the expenses 
of suits and for family expenses ; and that the document should 
therefore be treated, as executed by the first defendant as managing 
member of the family If the parties intended that all the 
members of the family should execute the document, it cannot take 
effect by reason that the person who alone executed the document 
happens to be the managing member and that the debt is lecited 
to have been incurred for the benefit of the family 

Moreover, in the present case, the lecital in exhibit J that the 
debt was contracted for the benefit of the family, may be referred to 
the circumstance that one of the parties to the instrument, viz , 
the second defendant, was a minor. 

In Charlton v. Earl of Durham{ '3), which was cited on behalf 
of the respondent, all that was held was that if a discharge 
purports to be signed by the two executors and the debtor intended 
to have the receipts of both, the discharge will be valid, notwith- 
standing that the signature of one of the executors was not 
genuine, and that the receipt of one executor would operate as a 
valid discharge. The principle of that case is clearly inapplicable 
to a case like the one under consideration.* 

It has not been contended, on behalf of the respondent, that 
though effect may not be given to exhibit J, as a mortgage bond 



(1) IX A. & 33., 959. 




(2) 10 Yes. Jun., 209 at p. 226. 
(3) L.B., 4 Ch. App., 433. ( f 
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executed by first defendant as managing member o|the family, yet 
effect should be given to it as against the first defendant personally 
and his share in the property hypothecated under it. I need 
hardly say that in th6 view which I have taken of exhibit J , 
viz., that it was simply a proposed agreement which was never 
perfected, such contention would be untenable. 

I would therefore allow the appeal and dismiss the plaintiff’s 
suit with costs throughout. 

Benson, J. — I concur. 


SlVASAMI 

OllETTI 

V. 

Skvugan 

Chetti* 


APPELLATE CIVIL 
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Ay y any air. 

MUTIIAYYA EAJAGOPALA THE VAR (Plaintiff), 
Appellant, 


1901. 

August 

28,30. 


No. 177 of 1900 against the decree of B. Cam mar art Nayar, AcLdx- 
fciafce Judge of TinnoveMy, iu Original Suit No. 14 of I960 (Original 
f 1899 on the file of the Subordinate Judge of Tinneyelly). 
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adoptive mother of N", and that certain alienations recently made 
by first defendant were invalid. The estate in question was an 
impartible zamin, governed by the law of primogeniture. Plaint- 
iff was the natural father of N, and based his claim on that ground 
and on the alternative one that he was also the brother of the 
adoptive mother of N. After the decease of N" in 1891, the estate 
had been enjoyed by first defendant. Plaintiff claimed that there 
were no nearer heirs than himself. The defence was that plaintiff 
was not entitled to the estate or to question the alienations and 
further that he was not entitled as brother to the first defendant 
inasmuch as his elder brother was alive, and that the fact that 
plaintiff was the natural father of N did not make him heir under 
the Hindu law. 

The Subordinate Judge found against the plaintiff on the issue 
whether he was the next reversionary heir to the zamin, and dis- 
missed the suit. 1 

Plaintiff preferred this appeal. 

Sankaran Nayar, X. Rangachariar and Sivarama Ayyar for 
appellant. 

F C. Besikachariar , Balamukmda Ayyar and Jagamatha 
Ayyar for respondents. 

Judgment.— The question argued in support of this appeal is 
that the appellant who is a junior adoptive maternal uncle of the 
deceased adopted son oi the first defendant is a preferential 
reversionary heir to his senior brother by reason of his being the 
natural father of: the deceased adopted son, the estate in question 
being admittedly an impartible estate governed by the . law oE 
primogeniture. In illustration of this contention it was maintained 
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Mtjthayya adopted son is completely severed from his natural family. 

Raiagopalv of tbe textg to ns is in conflict with that ruling. 

Tiievak ^ ^ unnecessary to consider or decide whether the natural 
s™Za • relationship would be efficacious to intercept an escheat to the 

ACHIAE 0rown _ 

The appeal, therefore, fails and is dismissed with separate costs 
for each set of respondents except m regard to the vakil’s fee of 
* which each will get a moiety 
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Before Mr Justus Benson and Mr. Justice Moore. 

SRIRAMULIT (Plaint n-r), Appellant, 

V. 

OHINNA YEN KATAS AM I (Defendant), Respondent * 

Limtahon Act-Act W of 1877 sihed U, arts 02 and 97 -Assignment of mortage 
over immoveable p peitij !i / umejistercd document— Receipt by assignor of 
mttmie amount m baud of assign, e-Su.it bu assignee against assijnm 
i Mm 1 1 , teaisoj >( eipt f mntiage money 

Bi m wioi mint m wilting, but not lLgistuod, boaung date 21st August 1895, 
defendant ass.gned a moitg.goom Hit on lands to plaintifl foi a consideration 
which was duly paid In 1 898, thi moi tgac,oi bi ought i suit against plaintiff and 
defendant to ude.m thi moitgage and to iccovoi possession of the pioperty, and 
a decree was passid on 15th Oetobei of that jeti, m which the Coiut lefused to 
lecognise plaintiffs title bi cause of th< non-iegistiation of the assignment 
Defendant theienpon loceived tho moitgage amount as moitgage® from the 
mortgagoi Within time jeais of the said leceipt hy defendant of the moitgage 
amount, plaintiff bi ought tins suit to loiovei fiom defendant the sum paid as 
consideration foi the t.ansfo of the miitga„o in 1895 Upon the defence of 
limitation 1 emg i used 

taW, that tho suit was not buied Defendant by leecmng tho moitgage 
amount horn the moitgngoi, in fiaud o£ plaintiff s light, icccived it foi plaintiffs 
use. Pho suit was thciefoie governed by aiticle 62 of schedule II to the Limita- 
tion A(t and was not bariod inasmuch as it had been instituted within three 
years of the mceipt of the money by defendant Moieovei, as possession of the 


* Second Appeal Ntf 154 of 19 00 against the deoiee of M D Bell, District 
Judge of Vlzagapatam, m Appeal Suit No 235 of 1899, affiimmg the decree of 
# f Bapayya Fantulu, District Munsif of Vizagapatam, in Ongmal Suit No 171 of 
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mortgaged land had been given, under the document of 1895, to plaintiff and held Srikamui u 
by him until its redemption by the moitgagoi, theie was consid eiation at the v 
time when the assignment was made, and that oonsidoiation afteiwaids failed VjTkata- 
Inasmuch as the suit had been bi ought within thiee yeais of the date of the SA - MI 
failure of consideration, article 97 would apply and the suit would not be barred. 

Suit to recover the principal and interest alleged to be due to plain- 
! tiff under an agreement, as witnessed by an unregistered doc um ent. 

Plaintiff and defendant were brothers, and in a previous partition 
of their property with their father, plaintiff acted as guar dian 
of defendant, who was then a minor. Amongst other property 
that fell to the defendant’s share was a mortgage on lands. This 
mortgage, defendant, on attaining his majority, agreed to assign 
to plaintiff, in consideration of a payment by plaintiff of a certain 
sum of money. The agreement was reduced to writi n g in the 
form of a puroni, or letter, which purported to transfer the 



| h 


mortgage to plaintiff, hut which was never registered. Plaintiff 
paid the agreed sum to defendant and obtained a receipt Both 
letter and receipt bore date 21st August 1895 Plaintiff was also 
put into possession of the mortgaged property and of the deed of 
mortgage. In 1898, the mortgagor brought a suit against the 
present plaintiff and defendant to redeem the mortgage and to 
recover possession of the property The Court granted a decree 
against the present plaintiff, holding that, inasmuch as the letter 
of 21st August 1895, which puiported to transfer the mortgage to 
plaintiff, had not been registered, it was inoperative and plaintiff 
had no title. That decree was passed on 15th October 1898. 
Defendant, as mortgagee, received the mortgage money frem the 
mortgagor. Plaintiff now sued defendant for the amount paid to 
him in consideration of the assignment of the mortgage, claim- 
ing that the cause of action had arisen at the date on which the 
last-mentioned decree had been passed. The suit was instituted 
within three years of the receipt of the mortgage amo un t by 
defendant from the mortgagor. Theie was no defence on the 
morits, hut defendant pleaded that the claim was barred by limita- 
tion. . The Munsif upheld this plea He considered that the cause 
of action was based on the document of 21st August 1895 and not 
on the decree of 1898, and dismissed the suit 

The plaintiff appealed to the District Judge who said : “The 

Mnnsif has dismissed the, suit on the ground that it was barred 
fry limitation. The question is whether article 62 or 97 of the 
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ies. I am clearly of opinion that the Munsif 
mg article 62. In the present case as in 
Eamman Mandur{\) there was no subsequent 
M ,tM noon which the money was pard bu 
ginning. The present suit 
limitation begins -from the 
dismissed the appeal. 

1 this second appeal. 

A yyor f or appellant. 

the Courts below were in error m 
s suit as barred by limitation. No 

dated 21st August 1895, executed 

plaintiff, being unregistered, could not 
It was inoperative as regards the 
the debt, but it was not inoperative 
b itself; Jagappa v. Latchappa(2) ; 
^A StoihrnmaniaM v» PerUMdl 


Chinna 

Venkata- 

SAMI. 


the consideration, was 
is based on the puroni ^ ^ 

date on which the money was paid. He 

Plaintiff preferred t~ 

V. Krishnasami 

Ramesam for respondent. 

Judgment.— We think that 
having dismissed the plaintiff 
doubt the mortgage assignment, 
by the defendant to the 
affeot the mortgaged property, 
land mortgaged as security for 
as an assignment of the deb 
Oomaji V. Subbarafappa{3) ; 

Reddi{i)- 

Whether the defendant m fraud 
received the money from the mortgagor, 
having received it for the plaintiff’s use. 
would fall under article 62 of the Limi 
barred since it was brought within three years ottb 
money by the defendant. Moreover, under the mi 
21st August 1895, possession of the mortgaged la: 
the defendant to the plaintiff who enjoyed the us 
mortgagor, having paid the mortgage money to 
recovered the land from plaintiff. There was, the; 
ation at the time when the assignment was : 
consideration afterwards failed. In this viev 
schedule 2 of the Limitation Act would seem to b< 
the suit regarded as one to recover money paid 
consideration which afterwards failed would not t 
was brought within three years from the date o 
consideration. 
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■ In any view, therefore, the suit was not barred. There is no Sriramuld 
defence on the merits. We must therefore set aside the decrees of chinna 
the Courts below and; allowing the appeal, give plaintiff a decree Ven *“' a * 
for the sum sued for with costs throughout. Interest will be 
allowed from date of plaint at six per cent, per annum. 


APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr. Justice Boddam. 


CHENNU MEN ON and others (Defendants Nos. 2, 3, 6, 7, 9 September 
and 10), Appellants, 13. 


KRISIINAN and others (Plaintiff and Defendants Nos. 
4, 5, 8, 11, 13, and 18 to 24), Respondents.* 


Civil Procedure Code-Act XIV of 1882, 5. 30— Leave to sue given after commence- 
ment of action — Previous ref usal — Validity of suit. 

Leave to sue under section 30 of the Code of Civil Procedure need not 
necessarily precede the com men cement of the suit, but may be given after it has 
commenced. Where leave has been so given, it is immaterial that an application 
for permission to sue has been previously refused. 

Suit to recover certain property with arrears of rent. Plaintiff 
sued as the present manager of the Cherupalangat satnuham of 
which defendants Nos. 18 to 23 were also members. The property 
claimed belonged to the samuham, and had been demised bn 
kanom by a former manager of the samuham to the karnavan of 
defendants Nos. 1 to 17. Tho defence was raised that plaintiff 
had no right to sue, and that as there were more than fifty members 
in the samuham, the suit was opposed to section 30 of the Code of 
Civil Procedure. Leave to sue under section 30 was thereupon 
obtained during the course of the case. The seventh issue was as 
follows: Whether there are other members in the samuham 

not brought in as parties to the suit and if so, whether the suit is 
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C,™ not liable to be dismissed for 

•*“ section 30 of tbe Code of Civil Procedure . With reg 

issue the Munsif said The defendants raised tbe W e\imm S 
objection that there were other members of the samnham k than 
the plaintiff and the defendants Nos. 18 to 23 and that the salt 
was liable to be dismissed for plaintiffs failure to 
to sue on behalf of the samuham under section 30 of the C v 
Procedure Code. I held an enquiry as to who were members 
it But to avoid all further dispute on the matter, l^ m 1 8 
vakil applied to the Court for permission to sue. on behalf c > e 
samuham and obtained it. It is true the permission was obtamd 
after the filing of the suit and not before. The ruling in Ti 

wW* a “T 

to be an authority any Ion gen The ruling in lernandez v 
Rodrigue^) recognizes that permission to sue un er - sec io 
the Civil Procedure Code may be obtained even after the filing 
of the suit. Even assuming, as the defendants state, that there 
are other porsons not paities to the suit who are mem ers o 
this samuham, the plaintiff’s suit is perfectly maintainable in 
its present form.” He ordered the defendants to surrender the 
property to the plaintiff and defendants Nos. 1 to H to pay the 
arrears of rent. 

On appeal, by most of the defendants Nos. 1 to 17, the Sub- 
ordinate Judge said The first question for decision is whether 
the proceedings taken in the lower Court under section 30 of t e 
Code of Civil Procedure were irregular. I am of opinion that 
they were not. That there were other members of the samuham 
besides the plaintiff and defendants Nos. 18 to 23 is clear from 
oxhibits IV, V and VI and although the plaintiff had in his plaint 
stated the contrary, ho afterwards seems to have recognized his 
error and applied for issue of a public notice under section 30 
(Miscellaneous Petition No. 1058 of 1897). The District Munsif at 
first rejected the plaintiff’s application. The order being wrong, 
plaintiff again asked for a public notice and that was granted, 
‘U* the District Munsif directing that ‘ the fact was to be proclaimed 

by notice and by beat of drum in the vicinity of Kotikunnath 
temple.’ The record shows that this proclamation was duly 
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effected. That all this was made, not in the earlier stage of the 
suit but shortly before its disposal does not render the decision ^ 
any less effectual, and the authority quoted by the Munsif. Krishna*? 
{Fernandez v. Bodngues{ 1)) is applicable to the ease.” He 
dismissed the appeal. 

Defendants Nos. 2, 3, 6, 7, 9 and 10 preferred this second 
appeal. 

«/. L. llomno and Appu Nedungadt for appellants. 

Sundarct Ayyar for respondent No. 1. 

JuDcniE\r. — The appellant contends that the leave to sue 
given under section 30 of the Code of Civil Procedure is irregular 
and therefore the suit should be dismissed. 

The plaintiff who is the manager of a samuham applied for 
leave to sue the defendants Nos. 1 to 12 on behalf of the samuham 
to recover certain property. This was refused. The plaintiff 
thereupon filed the suit in his own name and claimed to recover as 
manager of the samuham joining other members of the samuham 
as defendants also. The defendants raised the question as to 
whether all the members of the samuham were made parties and 
also contended that the suit would not lie as leave to sue under 
section 30 had not been given. 

The Munsif in the course of the ease gave leave to sue under 
section 30 and ultimately the plaintiff succeeded in both Courts. 

The only question before ns is whether the leave given is valid 
and sufficient to entitle the plaintiff to a decree, the leave having 
been given {a) after suit commenced and ( b ) after leave had been 
refused, 

So far as we have been able to discover there is no decision of 
this Court directly in point upon either question, but the decision 
of Shephard, J., in Srinivasa Chariar v. Raghava Chariar{ 2) goes 
to show that in his opinion the leave to sue need not necessarily 
precede the commencement of the action. 

In Fernandez v. Rodrigues(l) and Baldeo Bharthi v. Bir Gir{ 3) 
those Courts hold that leave may be given after the suit has 
commenced, and we also are of that opinion. We are also of 
opinion that the fact that leave had previously been refused does 
not affect the matter as it is entirely a matter of discretion not 
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(3) I.L.B., 22 All, 2S9, 
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appellate civil. 

Before Sir Arnold White , Chief Justice, and Mr. Justice 
Bhashjam Aijycmi/ar. 

WATSON AND VNOritl'R (PlAIXTiriS), APPELLANTS, 


LLOYD (Defendant), BrspoNDExr.’ 

r,8 IVi , cap. 7 - i Cuil Piortdtm Celt— .let U> ut • 

‘ Publu omter -Alta'Iwentu'Miitnit payofoinui or Mian Stall Coips. 

'] he effect of seehon IV, -f the Am, Act 19-L >s ™™lod In section 4 ot 
ih , umy(Amunl) Ac, ISO', is to empower the ( nit Come to attach one moiety 
of the salary ot an ofi.ee, nitl.eliidim Sr .ft Corps, undei sect, on 2t>6, provno 
(, .of rholoarof Uriir.ocedun. 

Cult nth i Iradf. A^ociahan \ Bi/lantl, (Mj R , 21 Can , lo_) follows. 

Application in execution to attach a moiety of an officer’s 
salary. An er parte decree was obtained against the defendant 
on 26th .Tune 1900, which was transferred to Madras in December 
of the same year. The prayer in the petition was as follows 
« By attachment ot one moiety of the defendant's salary and 
allowances as Major in the 10th Regiment of Madras Infantry 
stationed at Madras, such attachment to be served on the Officer 
Commanding the Regiment.” The defendant did not appear. 

The learned .1 udge, sitting on the oiiginal side, refused the 
application in the following order I think this application 
should be refused, ft seems to me that section 26b of the Civil 
Procedure Code does not authorise the attachment of the salary of 


* Original Side Appeal No. 1 of 1901 against the decree of Mr Justice 
Beldam dismissing tl.e application by the appellants nndei section 266 of the Code 
of Civil Procedure, for attachment of a moiety of salary of respondent in execution 
of the decree in Original Suit No, 180 of 1900 on the file of the Bombay High 
Ccrarfc* 
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affectimr the merits of the case and it can only have affected 
Stfeud.at 8 in the matter of ooet. winch could bo dealt wrth 


Krishna, at the time the order was made 
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an officer. The proviso to that section shows lhat it was not 
intended by the section to effect, add to or alter the law in force 
under the Army Act or similar law in force for the time being. 
At the time the section was passed there was a power by 
section 151 of the Army Act to attach half the salary of all 
officers and there could be no object in giving that power over 
again and, in my opinion, the proviso show s that there was no 
intention in any way to interfere with the law applicable to the 
pay of ofticei s whethci of the Staff Corps or of the regular forces 
That was the state of the law in 1S95 By the Army (Annual) Act 
of 1895, section 151 was repealed so that the salat} oi officeis 
them cforth ceased to be attachable, but to section 156 was added a 
paragraph which, it is contended, makes a law whi< h w r as never 
intended to affect the Army Act for the time being in force, have 
that effect, T do not think li lias anv such effeci unless the Civil 
Proceduie Code, by section 266. does affect the Aimy Act in toice 
At present the salaiy ot an officer cannot be attached and the 
proviso to the section sa}s it shall no* affe<t it. I am of opinion 
therefore that the contention lelied on is wiong and that it ne\cr 
was the intention ol the Legidatuie bv adding the words 4 or by any 
law passed by the Govomoi -General of India in Council J to make 
section 260 applicable to officeis, though the intcipretalion clause, 
apart from the proviso to this section, does include in the word 
4 public officeis. 7 officers serving the Government of India. Apait 
from the pio\ho thi-> might well bo so but in the face of it, T clo 
not think it is so. 77 

Plaintiffs preferred this appeal 

Hon. Mr. Eardley Norton i or appellants — The application is 
made under section 230 of the Code of Civil Procedure lor the 
attachment of a portion ol the salary of an officer, a Major in the 
Indian Staff Corps. The salaiy appears to be paid under an Act 
of the Government of India. Relief is sought under section 266, 
sub-section (i) of which does not apply to Biitisk officers in 
native regiments. The effect ol the pioviso to section 266, taken 
as a whole, is that any article or property not specifically 
exempted Irom attachment by it is liable, under the section, to 
attachment and sale. |_IIc referred to section 266, sub-section 
(//), and section 268.] The salary amounts to about B$ 4 700 a 
month, and if the officer falls within the definition of a 44 public 
officer, 77 it is submitted that his salary is attachable. The term 
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Watson “public officer” includes “every Commissioned officer, while 
. *• serving under Government,” and “ Government ” includes Govern- 
ment of Indii as well as the local Government -(sec the last 
clause of section 2 of the Code of Civil Procedure This officer 
is therefore a Commissioned officer, serving under Government, 
and paid from the Indian Exchequer. [He rcfeired to Calutta 
Trade s Amaation v. Ryland{ 1).] The last proviso of section 2% 
of the Code of Civil Procedure refers to the Army Act of 1881, so 
that if there is anything in the latter Act which conflicts with the 
Code, it must he conceded that the Code would not govern the 
case. But sections 13d and 151 of the Army Act of 1881 [44 
& 45 Viet., cap 58), are not in conflict with the Code ihc 
amending Act of 18U5 (58 Yict , cap 7) contains two amend- 
ments It repeals section 1 >1 of the Act of 1881, and by section 
1, amends section 13G of the older Act by pioviding that the 
pay of an officer shall lie paid without any deduction other than 
deductions authorized by that Act itself “ or by any law passed 
by the Govemor-Gcneial of India in Council ” That means 
already passed or to be passed, and section 13b, thus amended, 

* must include the Code of Civil Proccduic, and as this latter 
Act is incorporated in the Army Act, there is no further need 
for section 151, which is accordingly repealed [Sir Arnold 
While, C.J.— It is significant that section 151 was repealed by 
the same Act that amended section 136, and incorporated the 
Code of Civil Procedure 1 Vii aragava v. Rcrmudu(2) was not a 
case of an officer and it was decided prior to the amendment, but 
the Judges in eltect applied the principle now contended for 
The respondent was not represented. 

Judgment — This is an appeal from an order of Boddam, J., 
dismissing an application for tlio attachment ot a moiety of the 
pay of a Major in tho Indian btaff Corps. 

The Army Act of 1881, seotion 131 (8) provided: — “A Civil 
Court or Court of Small Causes, upon adjudging payment of any 
sum by any person subject to military law other than a soldier 
of the regular forces, may either award execution thereof generally, 
Of may direct specially that the amount named in the direction, 
being the whole or any part of the said sum, shall he paid by 
or otherwise out of any pay or other public money 
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following 1 particulars, m1e> alio., shall not bo liable to attachment 
u the salary of a public officer or of any servant of a Railway 
Company or local authority to the extent of (l) the whole of the 
salary whore the salary does not exceed twenty rupees monthly ; 
(2) twenty rupees monthly where the salary exceeds twenty 
rupees and does not exceed forty rupees monthly; and (3) one 
moiety of the salary in any other case. ” Section 2 of the Code 
defines “ public officer ” as including *• every Commissioned officer 
in tho military or naval forces of His Majesty while serving 
under Government ” and defines “Government” as including tho 
Government of India as well as the local Government. 

There can he no question that tho defendant in the present case 
is a “ public officer within the meaning of the Code of Civil 
Procedure. 

The learned Judge dismissed the application for attachment 
because he was of opinion that it was not the intention of the 
Legislature by adding the words u or by any law passed by tho 
Governor-General of India in Council” to section 136 of tho 
Army Act to make section 266 of the Code of Ci\iL Procedure 
applicable to a military officer 

In considering the construction ko be placed upon these words 
it is important to bear in mind that they were added to section 
136 by the statute (the Act of 1895) which repealed section 151 
in ioto. They would appear to he consequential on the repeal of 
section 151, and the Legislature in adding the words would seem, 
to have had in view the fact that the provisions of the repealed 
proviso to section 151, weie substantially the same as the provi- 
of the Indian Procedure Code, sections 266-268. ^ # ; 
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We think the case of Calcutta Trade* Association v. Bylandil) 
was rightly decided and wo are prepared to follow that ease 
We accordingly allow the appeal with costs and mak. 
order attaching one moiety of the pay of the jndgmen -debtor. 
Messrs. Barclay , 0,r ^-Attorneys for appellants. 
Messrs. Short 4 Roll - Attorneys for respondent. 
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I’, 1 1 ASII YAM AYYANtrAR an d vnoiher (Dubndam and IIis 
Lji ( ,ai. Rhi’unspNfuivnj, Bbsi osuems.* 


. / I*; ‘ Induitutt" Ajiik tl—hi'oticnt Dl’IiIo)', A' t 11 1- 

Itlki' I'ittait, ml. !•> Jiiainu.ni .ji 

y,, t un .. 21 .. —Hi pi'tcrf nr in i — Chaijt on debts Cevd l',„o dn,e 

c'ri,— Ut'x/l'Ulbyj, s. .>7-- Ditolul wn ifuiietesl of JcJymi nt-ihhta upon 
Oltuial Jssigutt. 

Vacua dismissing an api'licnuon hv a judgmeut-cicdhoi ot an n.solvonl 
for a sum of monev m the hands of the Oiltcial Assignee to bo paid by the Official 
Assignco to the judgmeut-ci editor, - a “jndgment- witlnn the moaning of 
article 15 ot tlio Lelteis Patent, and an appeal lies tlieieiiom. 

In March 181*7, B coton inteil to repa.v hi instalments a sum ot money owing 
by him to plaintitt, and mmtgagod his atoelc-m-tiade and all outstandings and 
moneys thou due and owing and tliuoattoi to become due and payable to him. 
„ remained m powossum. In Julv 1800 plaintiff sued B on the moiigage-decd. 
In Angust 1809, upon aaec-paite application by the plaintiff, an ordei by way of 
Injunction was made in the suit restraining the mortgagor Horn disposing of the 
stook-in tiado and outstandings and debts payable to him. This injunction was 
suhserpit ntly dissolved. In the same month plaintiff gave notice to a poison 
indebted to B that plaintiff claimed the amount of the debt under liis mortgage. 
In September 1890 B was adjudged an insolvent and the usual vesting order was 
made. In Octohoi 1809, plaintiff obtained a deeico in his suit, by which it was 
orderod that B should pay the principal and interest due under the mortgage-deed 


(1) I.L.R., 24 Calc., 102. 

* Original Side Appeal No. 2 of 1001 against the decree of Mr. Justice Boddam 
in Civil Suit No. 143 of 1899. 
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and that in default of payment the mortgaged piemise& should be sold. In Puniniha- 
February 1900 the person indebted to B paid the amount of his debt to the velu 
O fficial Assignee. In September 1900, an order was made in plaintiff’s suit ^ lD ^ LIAR 
against the insolvent directing that the decree should be executed by the attach- BhasIIYVm 
inent of the money in the hands of the Official Assignee. Tn December 1900, A^yang-aR, 
plaintiff applied by summons in his suit against the insolvent lor ail order that 
the Official Assignee should pay over that monej 

Held, that plaintiff was not entitled to the order. The decree, as a mortgage 
decree directing the sale ot the chattels, including the debt m question, was void 
and in operative as against the Official Assignee inasmuch as the whole right, 
title and interest of the defendant devolved by opeiation of law upon the Official 
Assignee during the pendency of the suit and beloie the decree had been passed* 

Nor was the position of the Official Assignee affected hy the doctiine of Zts 
pen&ens. The party seeking to bind him by the result of the suit (pending* which 
the interest in its subject-matter had devolved upon the Official Assignee by 
operation of law) should have applied undei section 372 of the Code of Civil 
Proceduie to ha\e him joined as a pax tv to the suit. Millet v. Budh Singh 
Vudluu ta (I.L.K., 18 Calc*., 13), lefenedto. 

Where a debtor has assigned a debt, notice lv$ the assignee to the person 
owing the debt will take it out of the order or disposition of the debtox*. 

Per Sir Arnold White, C J.—A eliosc in action if it is a debt due to the 
insolvent in his trade oi business, ^omes within the wolds 4 goods and chattels ” 
as contained m section 23 of the Indian Insolvent Debtors’ Act. 

Pei BhasihiAM AwancAR, J. -The mstiunicnt only created a charge or 
hypothecation in plaintiff’s favom, but a charge-holder is as much the substantial 
owner of and has as substantial an inteiest in tho goods and chattels as a moif- 
gagee thereof, and if either allows the moitgagoi or the peison ei eating the charge 
to remain in possession, under circumstances which will lead to his being the 
reputed owner and to his being enabled to command credit thoieby, he will be 
ostopped from asseiting his substantial inteicsi oi owneiship in tne propci iv as 
against tlic Official Assignee. A debt is taken out of the older and disposition of 
an insolvent if a suit be brought to enforce a cliaige upon the debt pnoi to his 
adjudication. 

Suit oil a mortgago-bond. The facts neeessan for the imposes 
of this report aro fully set out in the judgments. Plaint® applied 
that a sum of Us. 4.000 in the hands of the Official Assignee to 
the credit of the defendant, an insolvent debtor, might be paid out 
to him. Tho application was dismissed. 

Plaintiff preferred this appeal. 

V. Krhhnamni Ayyar, for appellant, contended that the debt 
was not in tho order or disposition of the insolvent. The latter 
was not in possession with the plaintiff’s consent. Even assuming 
tho instrument of March 1897 to be an assignment by way of 
mortgage and not a mere charge, plaintiff could reduce it into 
possession by giving notice. The basis of the doctrine of reputed ' 
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ownership is the laches of the trae owner in permitting the chattel 
to remain in tho possession of the debtor ( Belthe > v. Bellamy^ 1)). 
A more verbal mention of an assignment was held to be sufficient 
to take a policy of assurance out of tho reputed ownership of tho 
assured in Jlkison Vhiched<r{ 2). See also In n Wnght{f). 

He contended that plaintiff was neither a legal or an equitable 
moitgagee; but was moiely a charge-hold ei and as «uch had no 
right to demand possession of the chattel ; consequently, thoro 
was no ladies on his part m peimittmg tho insolvent to remain in 
possession. Tho case was different io that m which a mortgagee 
has tho right to possession inlaw, hut pci nuts the debtor to remain 
in possession b\ lontnut He ictoircd to In ?c St mian (1 1, In 
ii Hunt, Monmi, $ Co v. Bholagu Manga (5), In the matter of 
(\ M. J. Donat; /tv i (< > ), Mithr \ Budh Singh Dudhuna(7), and 
contended that it was not nccossaiy foi the Official Assignee to he 
made a parti whore tho action is m pinoncim. 

Thi O flic id Assignee (Mi J. 0 Kenton), m poison, contended 
that tho (Joint had no povei to make an order against him unless 
in a suit to which he was a patti and that he was entitled to the 
piotei tiou given In ( ’oiuts to lecrivus, and cited J Kahn v AUt 
Maltomut lln/t I'mei ( 8), Mahommcd Zolauuddun v. MoJ>ommed 
Nvoioodilu «(')), also Pi out i Giegjry(\0), Spewed Colanan( 11), 
Dan eon \ . Mulloyi 12). Under tho provisions of the Civil Proced uro 
Code, section, 372, the plaintiff should have had the Official 
Assignee added as a party to his suit Tho words “ true owner ” 
which occur in the Bankruptcy Acts, and in section 23 of II & 12 
Viet , cap. XXI, have been held to ineludo a creditor having a 
legal or equitable charge upon goods loft by their consent in the 
order or disposition of a Bankrupt — see Ryall v. Rowhs{l2>), Joy v. 
Compkl/{ 14) The plaintiff’s document should he constiued as a 
contract to assign, Coth/er Iswes(15), and did not cieate a lien 
on the mono) . 


(1) 17 h Kv,2l9 
(5) L 1! , ICh L> 70. 

(5) 1 Bom lit, It , (V t J), 

(7) I L ]{ , 18 Oalc , J 1 
(9) I L R , 21 Calc hi. 

(11) [19ulJ 2 K B., 19') 

(12) X Vik, US, 1 W. ■h.TLU, Li, 
r (14) l Soh l Lo , 228, 2 W, 1U( 

TW 10 011 11,312. 


(2) LB 10 0P 311 
(1) [lbOGJ 1 QB, 112. 
(0) IIK, 10 Bom, 232 
(h) ILK, Ifi Bom , 577 
(10) L.R , 21 Q.B U , 2hl. 
(12) Ii. Hep , 1 0 L , 207. 
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V Kns/masajm Ayyar , in reply, contended that thcie was Pumjstha- 
no hs pendens with legal cl to chattels, and that the dortune only mid\liar 
applied to immoveable propeity or to chattel lntei csts in land. ^ 

xr X l J ]BlI \SII YAM 

lie retened to Wig) am Buchhg{\)^ but submitted that it was A.\\ \r, 

doubtful whether that decision applied in India having legaid to 
section 270 o± the Code 



The Court delivered the following judgments • — 

Sir Aunold Wmir, 0 T. — This is an appeal from an order 
of Boddarn, J., dismissing an application by a judgment-creditor 
of an insolvent for an order that a sum of Rs 8,400 in the hands 
of the Official Assignee should be paid by the Official Assignee to 
the judgment-creditor (the appellant) 

A pielimxnary objection was taken bv the Official Assignee 
that no appeal lay from the order o± the learned Judge. I think 
the order is a “Judgment within the meaning of aitiele 1~> of 
the Letteis Patent and that the preliminary objection should be 
overruled. 

The facts are these By an instrument, dated March 1 3th, 1807, 
one O. Bhashyam Ayyangar, who was afterwards adjudged an 
insolvent, in consideration of a sum of Rs. 5,600 found clue from 
him to the appellant on a settlement of accounts, covenanted to 
repay this sum to the appellant in quaiteily instalments and 
mortgaged to the appellant his stock-in-trade and all outstandings 
and moneys then due and owing and thereaftei to become due and 
payable to the moitgagor. The deed also piovided that so long 
as the principal and interest remained unpaid the mortgagee 
should be permitted to inspect the books of account and other 
stock and effects and property of the mortgagor Tho mortgagor 
remained in possession 

On July 25th, 1899, tho appellant brought a suit (143 of 1899) 
against Bhashyam Ayyangar on his mortgage-deed In August 
1899, upon an ex-pen te application by the appellant, an order by 
way of injunction was made in the suit restraining the mortgagor 
from disposing of the stock-in-trade and outstandings and debts 
payable to him. This injunction was afterwards dissolved. In 
the same month the appellant gave notice to Mr. Nelson, wffio was 
indebted to the mortgagor in the sum of Rs. 4,000 that he, the 
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appellant, claimed this sum under the mortgage as an outstanding 
due to the mortgagor 

On September 18th, 1899, 0. Bhashyam Ay j an gar was 
adjudged an insolvent and the usual vesting order was made. 

On October 81st, 1899, the appellant obtained a decree in his 
suit by which the insolvent was directed to pay to him the 
principal and interest due under the mortgage-deed, and in default 
of payment before January 31st, 1900, the mortgaged premises 
were ordered to be sold. 

On February 6th, 1900, the sum of Es. 8,400 referred to above 
was paid to the Official Assignee by Mr. Nelson, being a sum 
which had become due to the insolvent for goods supplied by him 
to Mr. Kelson as Principal of the Law College prior to Bhashyam 
A) yangaPs insolvency. 

On September 25th. 1 900, an order was made in huit No. 1 43 of 
1899 directing that the decree should he executed In the attach- 
ment of the ivs. 4,000 in the* hands of the Official Assignee. On 
December 7th, the appellant applied bv summons in Suit No. 143 
of 1899 for an order that the Official Assignee should pay over to 
the appellant this sum of Lib 3,i00. The learned Judge declined 
to make the on lei. I think ho was right. 1 do not agree with 
the view o{ the learned Judge that the case tamo within section 
28 of the liisolvenev Aet. At 1 he time of the insolvency the 
property in, and the possession of, tho articles of furniture sold 
In lire insolvent to Mr. Nelson had passed to Mr. Nelson. No 
question of reputed ownership, therefore, arises with reference to 
the actual goods. Tin* question of leputed ownership arises in 
connection with the debt due from Mr. Nelson to the insolvent. 
It would seem that under the English Bankruptcy enactments prior 
to the Act of 1869, all ehoses in action weie deemed to he included 
in the words “ goods and chattels" (Ht/ffl/ v. Rofrhs(l)) The 
English Act of 1869 provided | section 15 (£)] that things in action 
other than debts due to the bankrupt in his trade or business were 
not goods and chattels within the meaning of the reputed owner- 
ship section and this provision was re-prod need in the Act of 1883, 
It seems quite clear that a chose in action, if it is a debt due to the 
insolvent in his trade or business comes within tho words “ goods 
and chattels ” as contained in the Indian Enactments. Section 23 

(i) 1 Vet., m , J W. A T L.C , Eq., 90, 
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of the Indian Insolvency Act, 1848, is in substantially the same 
terms as section 12 o of the English Act of 1849 (12 & 13 Viet., 
cap. 106) except that, under the English Act, the reputed owner- 
ship section empowered the Court to order that the property 
should bo sold and disposed of for the benefit of the creditors 
under the bankruptcy, whilst under the Indian enactment 
property to which the reputed ownership section applies is to he 
deemed to be the property of the insolvent and vests in the 
Official Assignee by operation of section 7 of that enactment. 
In this respect the effect of section 7 seems to be the same as that 
of section 17 of the English Act of 1869 and of sections 20 and 44 
of the English Act of 1883. 

The doctrine of reputed ownership does not of course apply 
unless there is a real owner distinct from the apparent owner 
{Hamilton v. Bell{ 1) ; Reynold* v. Bowley{ 2]). For the purposes of 
the section the “ true ownei ” is the person who is entitled to 
determine the appearance of beneficial interest. It is not 
necessary that ho should be an assignee in law. An equitable 
mortgagee is the “true owner, 1 ’ to the extent of his interest 
{Ex parte Union Rani of Manchester^)). It seems to me that 
the instrument in question in the present ease does nothing more 
than create a charge on future debts in favour of the appellant, 
rhat it docs not amount to an equitable assignment of the debts, 
and that the equitable interest of the appellant in the debt is not 
such as to constitute him the truo owner within the meaning of 
the section. The instrument does not operate as an assignment 
either in law or in equity 1 am not prepared to say, in the 
absence of express authority, that the doctrine of reputed owner- 
ship can apply in the case of a £ > charge ” on future debts such as 
that created by the instrument in question in the present case. In 
my opinion 0. Bkashyam Ayyangar was himself the “ true owi^er il 
of the debt subject to the equities created by the charge in favour 
of the appellant, and if this be the true view, the doctrine of 
reputed ownership can have no application. Assuming I am wrong 
in this view the effect of the notice given by the appellant to Mr. 
Nelson has to be considered. Ii has been established by a long 
series of decision that notice to the person who owes the dobt will 


(1) 10 Exch., 545.] (2) L.R , 2 Q.B., 474, 

(3) L.R., 12 Bq,, 354. 
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take the ease o„t of the section [See Bet <*[l) i 
vrTa Alktson v. Chichester^ 2); Ex parte Union Bank of Manchester (3), 
MU T W l„ re Sm»m{ 4); Ta.% v. 0#aaZ Eeeea-er(5).] The notice of 
course must he an effective notiee-that is to say, it must be such 

* a notioe as would prevent the party who owes the debt from 
paying any one but the party giving notico 

In the present ease it is in evidence that before the adjudication 
a notice was sent on behalf of the appellant to Mr. Nelson that 
the debt was claimed bv the appellant. Assuming the appellant 
was the line owner of the debt and 0 Bhasln am Ayyangar the 
' apparent owner, the legal effect of this letter was, in my view, to 

talm the debt out of the order and disposition of the apparent 
owner before the insolvency. 

But although I do not agree with the view taken by the 
learned Judge with reference to the question of reputed ownership,. 

I think ho was right in dismissing the application By virtuo of 
section 7 of the Act, upon the adjudication and the vesting order 
made thereunder, the right, title and interest of the insolvent in 
and to the debt due from Mr. Nolson to him beoamo vested in the 
Official Assignee. Assuming that the effect of the instrument 
of March 13th, 181)7. was meielv to create a charge and that 

* the instrument did not operate as an assignment, either legal 
or equitable (and this, I think, is the true view), the right 
which vested in the Official Assignee was a right to sue for the 
debt. 

After Bhasbyam Ayyangar’s interest in the debt^became vested 
in the Official Assignee, the appellant, by virtue of the decree in 
his mortgage suit, acquired the right to have the debt sold. 
Before the debt was sold, the Official Assignee’s chose in action 
was reduced into possession by the fact of the payment to him 
by Mr Nelson. In this state of things it seems to me that the 
appellant’s procedure by way of attachment was clearly miscon- 
ceived and that the order for attachment of the debt in the hands 
of the Offh ial Assigneo was ineffective The appellant has the 
rights of a secured creditor in the insolvency of 0. Bhashyam 
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(1) 17 L.I., Ex, 21!). 

(3) L.E, 13 Hq, 351 
(5) DR, 13’App Cas , 523, 




(2) L.B., 10 C P-, 319. 
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A\ yausrar and lie is entitled to enforce these rights if he adopts the l’t mmha- 

jo ^ EiLl"' 

proper procodme. I express no opinion as to whether he would ^ti ) auai 
have been entitled to enforce his rights by execution proceedings 
in the suit in which he obtained his mortgage decree if, after the A^a^ae. 
adjudication, he had made the Official Assignee a party to the 
suit. During the pendenc\ ot the appellant’s suit and before he 
obtained his decree, 0. Bliaslivam Ayyangar’s inteiestin the debt 
due to him from Mr. Nelson, subject to the appellant's equitable 
rights therein, devolved by operation of law upon the Official 
Assignee. The appellant might have applied under sections 3 2 
and 372 of the Code of Civil Procedure to have the Official 
Assignee added as a partv . He did not do so. It seems to me 
that section 372 applies to the devolution of an interest by 
reason of an adjudication in insolvency and a vesting order there- 
under, and if the case of Miller v Bitdh Singh Dudhnria{l) is to 
be regarded as a decision the other way, I think that decision 
is wrong. In Miller v. Luklmnam Debi(2) the attachment was 
before the vesting order. In the piesent ease the order for 
attachment was after the vesting order It has been argued on 
behalf of the appellant that the Official Assignee is bound by 
the decree, though not a party to the suit, inasmuch as the 
devolution of interest took place pendente hte . This, in my opinion, 
is clearly not so. In the first place, the subject-matter of the 
suit was not real property In tho second place, the interest 
devolved by operation of law, and so far as the Official Assignee 
is concerned the devolution was in invitmi . Bor the reasons I 
have stated I do not think the appellant is entitled to an order 
for the payment over of this money by virtue of his so-called 
cc attachment/' and if he is not entitled by viituo of his “ attach- 
ment there is, so far as I can see, no provision of law or principle 
of equity which entitles him to the order for which lie asked on 
an application made in a suit to which the person who was called 
upon to pay over the money was not a party. 

I think the application was rightly dismissed by the learned 
Judge and that this appeal ought to be dismissed with costs. 

Bhashyam Ayyangaii, J — I am also of tho same opinion. 
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Punintha . Whether section 23 of the insolvency Act applies to the case 
v®tu or not depends upon two questions- — 

MV T (i) Who was the “ true owner ” of the chose in aotion-viz., 

the debt of Rs 4,000, due to the judgment-del. tor, which debt 
among other things is comprised in exhibit A which purports to be 
a mortgage security executed by him to the plaintiff (appellant). 

(ii) Whether in case the plaintiff waB the “ true owner/’ the 
said chose in action was with his consent and permission in the 
possession, order or disposition” of the defendant (the judgment- 

debtor) at the time the petition of insolvency was filed by him. 

in the deereo which was passed in favour of the plaintiff the 
said mortgage security was treated as a legular mortgage-deed by 
providing for redemption by the defendaut and re-conveyance to 
him by the plaintiff, if the amount decreed were paid on or before 
the da\ fixed in the decree, and ordering a sale of the goods and 
chattels comprised in the schedule. The chose in action now in 
question is assumed to bo comprised in the said schedule though 
it is not spe< ideally included in it 

If exhibit A can be construed as an assignment, or transfer 
by way of mortgage of the debt in question, along with other 
chattel*, to the plaintiff, as security for the mortgage debt, (section 
131 of the Transfer of Property Act) or as an agreement to make 
such assignment, the plaintiff would undoubtedly be the “true 
owner,” and the defendant, the “ reputed owner ” of the chattels 
therein comprised, within the meaning of section 23 of the 
Insolvency Act, and the solution of the second question also ren- 
dered easy by the fact that befoie the defendant was adjudicated 
an insolvent, notice of the plaintiff’s claim appears to have been 
duly given by the plaintiff on the 2nd and 5th August 1899 
to Mr. Nelson who owed to the defendant the debt in question. 
If exhibit A wore construed as a mortgage the plaintiff* would be 
the “ legal ” owner and if it could be construed as entitling him to 
obtain a mortgage, he would he the “ equitable ” owner. In regard, 
however, to tire debt in question, which did not exist at the time 
when the security was given, but was a future debt which came 
into existence and became owing before the adjudication of insolv- 
ency, the plaintiff, under either construction of the instrument, 
can be regarded only as an -‘equitable mortgagee.” The expres- 
sion “ true owner ” lias been definitively settled to apply as much 


vo]? xxv.] 


HABEAS SERIES, 


415 


to an^quitablo owner as to a legal owner (JEx parte Union Bank 
of Manchester (l ) ; Bhavan Mulji v. Eavasji Jehangir Jasaivala{ 2)). 

If the plaintiff bo the true owner, there would be no difficulty- 
in regarding the mortgagor in possession, % e., the defendant, as 
reputed owner. 

Though exhibit A purports to give the plaintiff a mortgage 
of all the stoek-in-trade, existing and future debts, &c., yet there 
are in it no words transferring jto the plaintiff the ownership or 
any interest in the chattels. The ownership and the right to 
possession are fully reserved by the defendant, and the plaintiff is 
only given the right tojinspect the defendant's books of account 
and other stock-in-trade and effects, during the time the security 
is in force. Even in default of payment the creditor is not given 
any right to take possession of the goods and chattels. 

It seems to me that the instrument can bo construed only as 
creating in favour of the plaintiff, a charge or hypothecation with- 
out passing to him Cf either an absolute or a special property in the 
subject of the security or any right of possession, but only a right 
of realisation by judicial process in case of non-payment of the 
debt’' (Judgment of Lord Holt, in Johnson v. 8htppen{ 3) ; 
Stainbank v. Fennmj{ 4) ; Stainbank v. Shepard{ 5)). 

In Burlinson v. IZh/£(6), Day, J., in distinguishing, for the 
purposes of section 25, sub-section 6 of the Judicature Act (1873 J, 
an absolute “ assignment 33 by way of mortgage of a debt, from 
a transaction “purporting to be by way of charge only ^ on the 
debt, defined a mere a charge 33 as follows (at page 350) : — 

“It is said that the assignment ‘purports to be by way of 
charge only.' It is said that it is a mere c charge. 3 I do not 
agree. A ‘charge 3 differs altogether from a ‘mortgage. 3 By a 
charge, the title is not transferred, but the person creating the 
charge merely says that out of a particular fund he will discharge 
a particular debt. But a charge differs from an ‘ assignment. 3 A 
charge on a debt confers rights on the person to whom the charge 
is given, to have it enforced by assignment — not by action against 
the debtor, but by proceeding against the person who created the 
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„Wo, to as.ign the del*.’* oo™orr.d m W*i.L. 

Smith, J. (fir Lord Hatherly, L.O., in Ttmant t. TrmdardlX). 

It will bo seen that oT.namore charge or hypothecation » 

treated as an « ognitaUe eaoignmont ” nnde. the En^hLan 

(Fisher on < Mortgages,’ 5th edition, paragraph 225). It may 
( th,t under the Indian procodnre the proceeding. ag.in.t the pomon 
,ho eroaied the charge shonld be not to enforce a».gnme«t of the 
debt bat for «do of the debt a. a chattel. Idotthat ,oa% come, to 
an involnntary aengnment by the pomon who «f " 

In a ease arising und.rthe India. Insolvency Act 

211 I prefer to be glided by Englrnh ea.ee rather than by 
Su!L. to be drawn front the Indian Code of CM Procodnre. 

During the argument of this appeal, I was under the impression 
that in ihe case of a mere charge, the charge-holder is not the true 
owner, but that the person who created the charge continues to be 
the true owner, that he cannot therefore he regarded as the reputed 
owner and that the section therefore would be inapplicable. Bu 
on further reflection I have come to the conclusion that m section 
23 the expression “true owner” standing in antithesis to “ reputed 
owner” in the same section, is not used m anv technical sense, 
but in its tine and popular sense as indicating the person who for 
all practical purposes is the real and substantial owner of the 
goods and chattels, / c , the person haying the real and substantial 
interest in them, whether in the eye of law or of equity, the person 
creating the charge who technically continues to be full owner or 
the mortgagor, as the case maybe, being entitled merely to the 
difference if any between the full price of the goods and chattels, 
and the amount charged thereon in favour of the oreditor. A 
charge-holder is as much the substantial owner of and has as 
substantial an interest in the goods and chattels as the mortgagee 
thereof and if either of them allows the mortgagor or the person 
creating the charge lo remain in possession of the goods and chat- 
tels, under circumstances which will lead to his being ‘ reputed 
as owner and to his being enabled to command credit thereby, he 
will be estopped from asserting his substantial interest or ownership 
in the property as against the Official Assignee. 

This "being the principle underlying section 23 of the Insolvency 

Act it can make no difference whether the person allowing the 

, — — — — ““ 

' * , (1) L.R., 4 Ch, App > 53 1 at pp, 543 and 544. 
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goods End chattels to remain in the “ possession, order or disposition ” 
of the person adjudged an insolvent, is a mere charge-holder, or a 
mortgagee or absolute and full owner In Ev parte Union Bank 
of Manchester ( 1) already referred to, Sir James Bacon, O.J., 
explains the policy of the “ order and disposition ,J clause in the 
Insolvency law as follows .-—(page 357) “ The "order and 
disposition ? clause has been frequently objected to and repro- 
bated, yet from the commencement of Bankruptcy law it has been 
maintained as a principle that property suffered to remain m the 
visible possession^ a bankrupt is divisible among his creditors, 
and so the law is now. I had at first doubts whether the equitable 
mortgagee in this case was the true owner ; but my doubts have 
been removed by the series of decisions quoted by Mr. De Grex 
in which the mortgagee has been held to be the true owner.” 
Kennedy, J., as Commissioner in Insolvency in In ye Murray (2) 
dealing with the order and disposition clause in connection with 
goods pledged by the insolvent and re-delivered to him on 
commission sale, made the following significant observation as to 
the principle of that clause, (at page *C3) “ I believe it to be 
impossible and against the spirit of the Act, by any conveyancing 
device to give a lien for money advanced upon goods previously the 
property of the bankrupt and returned to or permitted to remain 
with him. The power of so borrowing money would be much 
more dangerous than that of raising money by sales at an 
undervalue equivalent to the amount which would be advanced on 
pledge.” 

“ Where a mortgagor, is by the mortgage-deed entitled to 
remain in possession till demand, it has been held he is in 
possession with the consent of the true owner — the mortgagee 
{Freshney v. Carnck(f>)). It was formerly held in some eases that 
when the mortgagee has covenanted to allow the mortgagor to 
remain in possession, the 5 order and disposition ? clause did not 
apply ; but these cases cannot now be relied on ( Ashton v. Black - 
shaw{ 4); Ex parte Homan(b) ; Ex paite Hardmg{Q)). Where 
there is a mortgage of chattels with a proviso for quiet enjoyment 
by the mortgagor till default, or where the mortgagor takes under 


(1) L.R., 12 Eq., 354. 
(3) 1 H. & N., G53. 
(5) L.R., 12 Eq,, 508. 



(2) 3 Calc , 58 at p, G3, 

(4) L.R., 9 Eq., 510. 

(6) LJL, 15 Eq , 223. 
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determine , rmg nithont due notice of payment, the 

mortgagee *» the «“**'' ^ (JJne , h] T . MM). 

“3£S 

“tX“:»ar :nT"Se banbrupt ™ 
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sr;,3^t 

■mortcaaror with the consent ot the tiue owner v f 
mortgagor w al credlto rs are concerned, the 

Miller {3)). So far the g of absolute ownership, 

morteanor in such a case, has the reputation or au , 

though as between himself and the mortgagee, he hae areal tho g 

limited interest.” Kebbin. on ‘ Mortgages -page 18o. 

I have not been able to Snd any English easo m which the 
qnostion of ‘'reputed ownership ” presented itself for cons.de.atmn 
L conneetion with . mere charge or hypothecation of a chose m 
action or other chattel., a. distingntehed from - > -•££ 
thereof hy way of mortgage. But hawing regard to the author^ 
ities above quoted and the policy of the “ order and disposition 
clause it seems to me that no distinction can he made between the 
two classes of eases. A mere charge or hypothecation i being 
regarded under the English equity jurisprudence as an equitable 
assignment,” it must he held that the decision of Sir James Bacon, 
0 J in Re paite Union Bank of Manchester (4) above quoted, w 
applicable as much to a mere charge or hypothecation of a chose m 
action, as to an equitable mortgage by a deposit, with a banker, 
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(1) 7 Rich , 152. 

(3) 12 G B N S , 059 
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Tn In the Matter of Ambrose Swrmier$(\), Mr Justico Sale, as ruMNiin* 
Commissioner in Insolvency, gave effect, as against the Official mudTliar 
A ssignee, to a letter of lien over stock-in-trade, &c , given by an 
insolvent to his creditor by way of collateral security for a promis- Aiyangar. 
sory-note and for future advances The insolvent also undertook 
by his letter to execute, whenever called upon by his creditor to 
do so, an assignment of all his business with such conditions as 
the creditor might require The letter was written on the 31st 
December 1889, and in July 1895 the creditor called upon 
the insolvent to execute an assignment by way of mortgage of 
the whole of his business, stock-in-trade, &c. But the insolvent, 
though he approved of the draft mortgage-deed, subsequently 
refused to execute it. On 2 1st August 1895, the attorneys 
of the creditor served a notice on the insolvent, demanding 
possession on behalf of the creditor, which was refused. They 
then attempted to take physical possession, but failed, and on 
the next day, 22nd August 1895, the insolvent filed his petition 
and the Official Assignee took possession of the sale-proceeds 
of the insolvent’s stock-in-trade, &e. Upon these facts, Justice 
Sale held that the letter fc must be regarded in the first 
place as a letter of hopothecation, whereby the insolvent pledged 
to the bank the then existing assets of his business as collateral 
security for the debt then due to the bank and for any future 
advances the bank might make to the insolvent. Accordingly 
on the authority of Ex parte North Western Banlc(2) the letter 
created an equitable charge on such assets in favour of the bank.” 

He therefore held that the bank was entitled to preferential 
payment of “ so much of the funds in the hands of the Official 
Assignee as can be shown to represent assets of the insolvent’s 
business, which were in existence at the date of the letter of 
hypothecation.” The ground of decision, which is not expressly 
stated, does not seem to be that the case so far as it related to the 
charge on the assets which were in existence at the date of the 
hypothecation, was outside the c( reputed ownership” clause. I 
gather from the observation (at page 600) as to the attempts made * 
by the bank to take possession, that the ground of decision was 
that the bank “ did enough to show that the business or stock-in- 
trade of the insolvent was not in the order or disposition of the 
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PtmiKTHA- insolvent at the date of his insolvency, with the permission and 
Modahae consent of the hank.” As regards the agreement contained in the 
B hash yam letter, to execute an assignment of future business, Justice Sale 
A.XYANGAE. that it was invalid, as against the Official Assignee, as an act 

of bankruptcy within the meaning of section 9 of the Insolvency 
Act. 

In my opinion, therefore, the plaintiff was the true owner of 
the debt due to the defendant from Mr. Nelson The point now 
to be considered is whether, before the defendant was adjudged 
an insolvent, it was taken out of his order and disposition by the 
plaintiff, the true owner. This question is concluded m favour of 
the plaintiff by the decision of the House of Lords in Tailby v. 
Official Receive) (1 ). In that case, by a mortgage dated 13th May 
1879, Izor assigned for valuable consideration, to the predecessors 
in title of the appellant, his stock-in-trade and all the book debts 
owing or which might, during the continuance of the security, 
become due or owing to the said mortgagor. In the months of 
October and November 1884, Izor supplied a firm of Wilson 
Brothers & Co., upon credit, with goods to the value of -610-7-11. 
The appellant gave notice of the assignment to that firm and 
received payment of the amount to himself. Sometime after the 
date of tho notice, Izor was adjudged bankrupt and the respondent 
who was trustee of the estate, sued the appellant for repayment 
of the amount received by him from Wilson Brothers & Co. 
The amount due by them to the insolvent, being a chose in action, 
did not come within the scope of the Bills of Sale Act and though 
it was not in existence at the date of the assignment, was capable 
of being the subj ect of present assignment in equity. Lord W atson 
(at page 534) held that “ in the caso of book debts as in the eases 
of choses in action generally, intimation of the assignee’s right 
must be made to the debtor, or obligee in order to make it complete. 
That is the only possession which he can attain so long as the debt 
is unpaid and is sufficient to take it out of the order and disposition 
of the assignor. In this ease the appellant’s right if otherwise valid, 
was, in any question with the respondent duly perfected by the 
notice to Wilson Brothers & Co. before Izor became a bankrupt.” 

Such notice, appearing to have been given in this case to Mr. 
Nelson, before the defendant was adjudged an insolvent, the debt 




■was not in tlie possession, order or dispossession or tne insolvent 
at the time of the vesting order. 

Even in the view that there was a mere charge upon the debt as 
distinguished from an assignment of the same by way of mortgage, 
it is taken out of his order and disposition, if not by the alleged 
notice to Mr. Nelson, at any rate by the suit which was brought 
against the defendant to enforce the charge prior to his being 
adjudicated an insolvent ( per Bay, J , in Burhnson v. Hcdl{ 1) 
already referred to). 

If the plaintiff otherwise had a valid charge on the debt in 
question, it is not extinguished by section 2o of the .Act and under 
section 7 it would have icsted in the Official Assignee, subject to 
the plaintiff’s charge. 

The question which has now to be considered is whether the 
decree which the plaintiff obtained against the defendant, subse- 
quent to his adjudication as an insolvent, enforcing the charge by 
directing a sale, is binding upon the Official Assignee and if so, 
whether he can bo ordered in proceedings in execution of that 
decree to pay to the plaintiff the amount of Es. 4,000, which was 
paid by Mr. Nelson into the hands of the Official Assignee, not- 
withstanding the notice which, it is alleged, was given to him by 
the plaintiff, prior to the adjudication of the defendant as an 
insolvent. 

The decree, in so far as it is a mere money decree, is perfectly 
valid against the insolvent and I agree with tho decision of the 
Calcutta High Court (in Miller v. Budh Singh Dudhm ia(2) followed 
in Chandmull v. Ranee Soondery Dossee{ 3)) that in an action purely 
‘ in •personam ’ against the insolvent, whether he was adjudged an 
insolvent prior to the institution or during the pendency of 
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Pumntha- released from attachment (under section 280 of Civil Procedure 
MtmwAB Code) by reason that the vesting order was prior to such attach- 
1 v. m ent. Further, if, as the plaintiff says, he has a charge upon 

a “k. the debt, section 99 of the Transfer of Property Act, or at any 
rate the principle therein involved, is a har to his bringing the 
debt to sale in execution of his decree as a mere money decree and 
he can bring it to sale only in enforcement of his charge thereon 
The decree, as a mortgage decree directing the sale of the 
chattels, inclu din g the debt in question, is void and inoperative as 
aga ins t the Official Assignee, inasmuch as the whole right, title 
and interest of the defendant therein devolved by operation of low 
upon the Official Assignee during the pendency of the suit and 
before the decree was passed. Unless therefore the doctrine of 
< Us pendens’ is applicable when chattels personal form the subject- 
matter of the suit and to cases of assignment by operation of law, 
the decree against the insolvent enforcing the mortgage or charge 
by an order for sale, can be no more binding upon the Official 
Assignee or be capable of being executed against him, than it 
would have been if the defendant had been adjudged an insolvent 
prior to the suit and the suit had been brought against him and 
him alone subsequent thereto and the decree obtained. If the 
doctrine of hs pendens be applicable to the case, the decree can of 
course be executed against the Official Assignee in the same manner 
as against the judgment-debtor himself (section 333 of the Civil 
Procedure Code) ; and the fact that the Official Assignee received 
payment of the debt from Mr. Nelson, will make no difference 
and he can be directed in execution of the mortgage-portion of the 
decree to pay over the amount to the decree-holder (section 277, 
Civil Procedure Code) just as the judgment-debtor himself can be 
so ordered, if he had received such payment fiom Mr. Nelson. 

The decision of the Court of Appeal in Wigram v. Buckley ( 1) 
is a direct authority that the doctrine of Us pendens does not apply 
to personal property ‘ other than chattel interests in land.’ The 
deoision of the Master of Rolls in Wood v. 8urr{2) is an equally 
direct authority on the other question that where a mortgagor 
becomes bankrupt pending the suit, the trustee in bankruptcy is 
not bound by a decree for foreclosure, in his absence. (Robbins — 


(J) [1894] 3 Oh., 483. 
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‘Mortgages,’ page 1012; Fisher— ‘ Mortgages,’ 5th edition, con- 
cluding portion of paragraph 1G51 ) 

The principle of the decision in TVood v. Sun (1 ) is that the 
Official Assignee being one appointed ‘ m invitian ' and not a 
‘voluntary purchaser’ as in the case of a transfer by act of parties 
or by an ‘involuntary sale’ in execution of a decree, the doctrine of 
Us pendens cannot affect him and the party seeking to bind him 
(the Official Assignee) by the result of the suit, pending which the 
interest of its subject-matter has devolved on him by operation of 
law, ought to take proceedings to join him as a party to the suit 
(under section 372 of the Civil Procedure Code) and obtain the 
decree against him. 

A charge or mortgage created by the insolvent, prior to his 
adjudication as an insolvent, may, under the bankruptcy law, be 
void against the Official Assignee though, under the general law, 
it maybe binding on the insolvent himself. A decree, therefore, 
purporting to enforce such charge or mortgage will bind the 
Official Assignee only if it was passed in a proceeding between the 
secured creditor and the Official Assignee, in which the validity of 
that charge or mortgage, as against the Official Assignee, was 
adjudged. 

The learned Judge was therefore right in dismissing the 
plaintiff’s application and I agree that this appeal should be 
dismissed with costs. 


(1) 19 Boav , 511 
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APPELLATE CIVIL. 

Before Mr. Justice Davies and Mr. Justice Benson. 
SUBBA NAIDU (Plaintiff), Appellant, 


NAGAYYA and oihbrs (Defendants Nos 5 to 7 and 24), 
Respondents * 

Hindu Law —Enfranchisement of land in favour of widoio as pel tonal mam land— 
Lea~,c ly widou -Salt of the land by he i revet Mown -Validity of lease— Title 
of punhaset, 

Ceitain Uud had been enfranchised in favoai ot i Hindu widow as peisonal 
mam land The widow e\eeuted a lease in lespect of if m f ivour of the defend- 
ants. '1 he ie\ ersionors of the widow sold the land to plaintiff, who, after the 
widow’s death, sued to locovei possession ot it ftom the lessees, on the giound 
that their lease was not vxlid as against the uweisioneis 1101 as against plaintiff 
as then \endte 

Reid, that the plmifciff had shown no title 

Suit to recover land. Sinamma, a Hindu widow, had leased 
the land in question in the appeal to defendants Nos 5, 6, 7 and 
24. Defendants Nos. 1 and 2 were the reversioners of Sinamma 
*and plaintiff had purchased the land from them. Neither these 
nor defendants Nos. 3 and 4 defended the suit. Sinamma died, 
whereupon plaintiff, as vendee ot the reversioners, brought this 
suit, contending that the lease hy Sinamma was not binding on 
the reversioners, nor, consequently, on him Defendants Nos. 8 to 
23, who occupied a portion of the land, entered into a compromise 
with plaintiff, and a decree was passed as against them in terms 
of it. The Munsif also decreed against defendants Nos 1 to 4. 
As against defendants Nos 5, 6, 7 and 24, however, he dismissed 
the suit. The land occupied by these defendants had originally 
been personal mam land, and had been enfranchised in the name 
of Sinamma, after the death of her husband. Their defence was 
that by the enfranchisement of the property in her name, 
Sinamma, became the absolute owner of it and could alienate it as 
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Second Appeal No 001 of 1900 against the decree of G. W. Elphinstone, 
Acting District Judge of Cuddapali, m Appeal Suit No 7 of 1899, affirming the 
decree of T. A Narasimhachari, District Munsif of Nandalui, m Onginal Suit 
* of 1897, 
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she pleased ; and that therefore the lease made by her to these 
defendants was valid. The Munsif adopted this view, and held 
that Sinamma was competent to make the lease and that plaintiff 
was not entitled to claim possession daring its continuance As 
against these defendants therefore he dismissed the suit Plaintiff 
appealed, and (after further findings had been returned by the 
Munsif), the District Judge dismissed the appeal. He said:— 
•* The lands were originally personal inam and were enfranchised 
in the name of Sinamma after her husband’s death. The appel- 
lant’s vakil admits that the decision in Dharampmgada Bur gamma 
v. Kadamban Vtr>axu(l) gives a widow absolute propeity under 
the grant from Government, but contends that the decision only 
applies to enfranchised service inams, and not to personal inams ; 
and that the decision in JSfarayana v. Chengalamma( 2) should be 
followed That decision however also applied to a service inam, 
and has been ovenuled by the later case. I am however of 
opinion, that the ruling in this latter case applies equally to 
personal inams, and that the enfranchisement in the name of 
the widow conferred an absolute title on her. The appeal is 
accordingly dismissed with costs.” 

Plaintiff preferred this second appeal. 

Bamachandra Rao SaJieb for appellant. 

Sevhagm Agyar for respondents Nos. 3 and 4. 

Judgment — The plaintiff sues to recover land in the posses- 
sion of the defendants on the strength of his purchase from the 
reversioners of a Hindu widow in whose favour the land was 
enfranchised as a personal inam. The District Judge dismissed 
the suit on the authority of Dlmranijirctgada Durtjamma v. 
Kadamban Virrazu(l) considering that the same principle would 
apply to a personal inam as to a service inam We do not 
think, however, that the eases are parallel. When a service 
inam is enfranchised the reversionary interest of Government is 
given up, but when a personal inam is enfranchised the rever- 
sionary right of Government is expressly reserved under the rules 
of the Inam Settlement. The plaintiff does not produce the 
inam title-deed or show that the grant in this case was made 
on terms other than those sanctioned by the general rules, 
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Si i.iia n vino the reason no doubt being that there is no variation. The 
Nig mi plaintiff in fact comes into Court without any title, his vendor 
the reversioner, having none. 

The second appeal therefore fails and it is dismissed with costs. 
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appellate civil. 

Before Mr. Justice Davies and Mr. Justice Bhashyam Ayyangar. 

In Appeal against Order No. 44 of 1901 

NATESA AYYAR (Petitioner— First Appellant’s Representative 
in Appeal No. 135 or 1896 and Supplemental Fourth Dependant 
in Original Suit No. 15 or 1 895), Appellant. 


AN NAS AMI AYYAR and others (Counter-petitioners and 
Plaintiffs), Respondents* 

In Appeal against Order No. 63 of 1901 

NATESA AYYAR (Petitioner — Defendant’s Representative), 
Appellant, 

v. 

AN NAS AMI AYYAR (Counter-petitioner), Respondent.! 

Practice Decree me «,<(«) cosh a s against Uio deJendants-Payment by one defend- 

ant— Appeal by loth defendant s jointly to High Court against deciee Decease 
of defendant nho paid dunng pendency of appeal-Prosecuhon of appeal on 
behalf of smui'Oi alone— Rei ei sal of decree by High Com t— Claim by legal 
rip , emulative of deceased defendant for ♦ esUUtion of amount paid as cosh. 

A deciee was obtained in a Distiiet Court against two defendants, by which 
they w oio ordered to deliver up certain property and to pay the costs of the suit. 
These costs were in fact paid by the first defendant. An appeal was preferred 
by both defendants jointly to the High Court, hut the fust defendant died while 
it was pending The legal representative of the deceased defendant was not 
brought on the record, and when the appeal came on for hearing it u as proceeded 
withhy the second defendant on his own behalf. The result was that the High 
Court reversed the deciee of ihe District Court, but the High Court decree locited 
that the appeal baa be on prosecuted on behalf of the sm vising defendant alone. 

# Civil Miscellaneous Appeals Nos. 14 and t 03 of 1901 against the orders of 
H . a. Joseph, District Judge of Trichmopoly, in Execution Petitions No. 530 
of 1900 and No. 58 of 1901, respectively, in the natter of Original Suit No. 15 of 

1895 . 
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TIio sou and legal representative of the lust defendant now presented a petition 
in execution and claimed that the whole deciee of the Distiict Oomt had been, 
reversed and that in consequence ho was entitled to restitution of the costs 
which had been realised by the plaintiffs (counter-petitioners), from the 
deceased first defendant ; 

Jffcldf, that as it was expressly recited in the High Couit decree that the appeal 
had been prosecuted on behalf of the surxiving defendant alone, the deciee must 
be construed as limited to his interests. And that the decree of the Oiigmal 
Court must be regarded as still in force against the fiist defendant ; and his heir, 
the petitioner, was, therefore, not entitled to restitution of tho costs levied fiom 
his father under that decree until ho had successfully prosecuted the appeal of 
his father which was still pending. 

ArrLiCATiON for execution. Petitioner was the son and legal 
representative of one Ramasami Ayyar, deceased, who had been 
first defendant in a snit in the District Court of Trichinopoly 
(Original Suit No. 15 of 1895) in which there was one other defend- 
ant. The plaintiffs in that suit obtained a decree, under which 
both defendants were directed to deliver up possession of the pro- 
perty of a temple, and to pay Es. 332-5-0 as costs. These costs 
were paid by first defendant alone. The defendants appealed 
jointly to the High Court (in Appeal No. 135 of 1896) hut whilst 
the appeal was pending, first defendant died. The appeal was 
prosecuted by the second defendant alone, the legal representative 
of the first defendant not being bronght on the record. In the 
result, the High Court reversed the decree of the District Court 
and dismissed the suit, the appellate decree reciting that the 
appeal had been proseented on behalf of the second defendant 
(the survivor) alone. Petitioner now claimed that the plaintiffs 
in the suit were liable to refund to him, as the representative of 
the deceased first defendant, the amount levied by them from the 
first defendant as costs. The District Judge passed an order to 
the effect that the application should be made to the High Court. 

Against that order the petitioner preferred this appeal. 

V- Krishnasami Ayyar for appellant. 

Sundara Ayyar and T. 8 . Natem Sastri for respondents. 

Judgment. — The Appeal No. 135 of 1896 on this Court’s file 
was preferred jointly by the first and second defendants, against 
both of whom the decree appealed against was passed. During 
the pendency of the appeal one of the appellants, namely, the 
first defendant died, and without his legal representative being 
brought on the record the appeal came on for hearing. Mr. 
Sankara Nayar, as the surviving appellant’s vakil, then represented 
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to the Court that he was prepared to go on with the appeal on 
behalf of the survivor; and the appeal was accordingly heard, 
with the result that the decree appealed against was reversed and 
the suit dismissed with costs throughout. 

It is contended by the petitioner, the appellant before us, who 
is the son and legal representative of the deceased first defendant, 
that in the appeal prosecuted by the second defendant alone, the 
whole decree was reversed and the suit as against both the defend- 
ants was dismissed and that consequently the petitioner, as the legal 
representative of the first defendant, is entitled to restitution of the 
amount of costs realized by the plaintiffs against the first defend- 
ant only in execution of the original decree that was reversed m 
appeal "We are unable to accept the construction placed by the 
petitioner's vakil on the decree of this Court It is expressly 
recited in that decree that the appeal was prosecuted only on 
behalf of the surviving defendant and we must therefore construe 
the decree as limited to his interests only. It would be unreason- 
able to construe the decree as being intended to enure for the 
benefit of the first defendant also, and to consider that the decree 
appealed against was reversed in favour of his representative. 
According to onr construction of the appellate decree the decree 
of the Original Court must be regarded as still in force as against 
the first defendant and his heir, the petitioner, is therefore not 
entitled to restitution of the coSts levied from his father under that 
decree -until he successfully prosecutes the still pending appeal of 
his father. The petitioner being a mine-', the law of limitation will 
be no bai to his taking the necessary steps towards that end. 
These appeals are therefore dismissed, but in the circumstances of 
the case we make no order as to the costs of the appeals. 
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APPELLATE CIVIL. 


Before Mr* Justice Davies and Mr. Justice Moore 

XARUPPA GOUNDAN (Plaintiit), Appellant, 
v 

KUMARASAMI GOUNDAN and othees (Dependants Nos 1 to 5), 

Respondents.* 

Hindu Lato — S 'udras — Illegitimate son— Claim to jpaitition of gpioperty of fatlnCs 
brother S ions — Maintainability 

An illegitimate son claimed to be entitled to a share m the piopeitj of his 
father’s brother’s sons 

Held, that he was not so entitled , and that the pimciple laid down in Baja 
Jogendra JShupati Hum Clmndun Mahapaha y Mityanund Manning h, (L B , 17 
I A , 128 , f L E , 18 Calc., 1 51) — where it was held that an illegitimate son is a 
co-parcenei of his fathei’s legitimate son — should not he extended to the case of 
othei collateial hens, having legard to the rulings m Knshnayyan v Muttubami, 
(I L E , 7 Mad , 407), Ranoji y Kandojt, (X L E , 8 Mad , 557), and Paivathi y 
TJnrumalai , (1 L E , 10 Mad., 334) 

Shome Shankar Rajendra Vaier * v Rajesai Swami Jangam, (I L.K , 21 All , 99) 
appiovod 

Suit for partition. Plaintiff alleged that his father and the father 
of defendants Nos. 1 to 4 were brothers, and claimed partition of 
the family property. Defendant No. 5 was the son of defendant 
No 2 and had been formally added The defence was that plain- 
tiff was not the legitimate son and legal heir of his father, bat 
was an illegitimate son by a woman who had been previously 
married and had been kept by plaintiff ? s father as a concubine ; and 
that plaintiff was not entitled to a share of the family property 
under the Hindu Law The Munsif dismissed the suit on the 
ground that all the co-parceneis had not been made parties to it ; 
and both the Munsif and the Subordinate Judge found that plain- 
tiff was the illegitimate son of his father, his mother being a concu- 
bine who had been continuously kept by his father, and was un- 
married. On the question of the rights of an illegitimate son to 
the property under the Hindu Law the Subordinate Judge said : — 
c ‘ Assuming for sake of argument that plaintiff’s father and first 
defendant’s father were undivided, plaintiff cannot still succeed in 
this suit. It has been held by their Lordships of the Madras 

* Second Appeal No. 612 of 1903 against the decree of W. Gopalaohariar, 
Subordinate Judge of Bellary and Salem, m Appeal Suit No, 203 of 1896, affirming 
the decree of Y K. Desikaohariai, District Munsif of Namaksd, m Original Suit 
No. m of 1895. 


1901 

October 18. 
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Karuppa High. Court that the illegitimate son of a Sudra is not entitled to 
Gounda n tabe the UTldi7 i de d interest of his father, and that he cannot 
Kumarasami c ] a j m partition as against the undivided brother of such father or 
the sons of such brother, Krishnayyan v. Muttusami( 1). I uRanoji 
v. Kandofi( 2), it was again held that such an illegitimate son is 
entitled only to m aintenanee and r not a share. This decision was 
followed in Parvathi v. Thirumalai(d ) . It was observed that the 
illegitimate son is not a co-parcener with his father s undivided 
brother or with the sons of his such brother, (that is the present 
case) and that he cannot demand a partition of ancestral property . 
and the aforesaid decisions were also approved in Them gam Pillai 
v. Suppa Pillai(4). Plaintiff is not entitled to claim any share. 57 

He confirmed the decree of the lower Court dismissing the suit. 

Plaintiff preferred this second appeal. 

F. Krishnasanii Ayyar for appellant. 

Kastimranga Ayyangar and Raghava Ayijangctr for respondents. 

Judgment. — It has been decided by both Courts that the plaintiff 
was the illegitimate son of his father and we are bound by that 
decision unless the matter was res judicata. We find nothing in 
the judgment of this Court to which we have been referred decid- 
ing that the plaintiff was a legitimate son. 

It is then urged for the plaintiff that as an illegitimate son he 
is still entitled to a share in the property of the defendants, his 
father’s brother’s sons, on the ground that he is a co-parcener of 
theirs. The authority quoted in support of this contention is 
Raja Jogendra Bhupati Hurri Chundun Mahapatra v. Nityanmd 
Mansinghip) where it was held that an illegitimate son was a 
co-parcener of his father’s legitimate son. The decision stops there ^ 
and we are not prepared to extend its principle to the case of 
other collateral heirs in the face of the rulings of this Court, in 
Krishnayyan v. Muttusami( 1), Ranoji v. I£ando/i(2), and Parvathi 
v. ThinmaMip ) — the two former of which were cited at the hearing 
of the Indian appeal above noted and which were not commented 
on or disapproved. 

We agree with the learned Judges of tho Allahabad High 
Court who decided tho case of Shome Shankar Rajendra Varere v. 
Rajesar Swami Jangam(6), as to the effect of the decision of the 
Privy Council in tho case relied on by the appellant’s vakil. 

The second appeal therefore fails and is dismissed with costs. 
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Before Sir Arnold White , Chief Justice, Mr. Justice Davies , 
Mr, Justice Benson , Mr. Justice Bhashyam Ayyangar 
and Mr. Justice Moore. 

PERIASAML and others (Petitioners), Appellants, 


1901. 
July 31. 

November 

21 . 

1902. 
January- 
15, 16. 

March 26. 


KRISHNA AYYAN AND OTHERS (COUNTER- PETITIONERS) 
Respondents.* 


Limitation Act- — Act XV of 1877, ss. 7, 8, sched, II, art. 179 — Application for exeeu<* 
Hon of decree — Joint decree in favour of three persons — Previous application 
more than three years before while one decree-holder ivas a minor — Attainment 
of majority by that decree-holder within three* years of present application 

• — Limitation— i( Joint execution-creditors ” — “Joint creditors ” “ Person 

entitled Civil Procedure Code-Act XIV of 1882, s. 231. 

On 30tli June 1892, a joint decree was passed in favour of three brothers, 
who, at the date of the decree, were all minors. On 8th January 1896, the last 
application for execution, previous to the present one, was made. At this date 
two of the brothers had attained majority and one was a minor. On 25th 
February 1899, tho present application for execution was presented, the youngest 
brother having attained majority less than three years before the application. 
The application of 8th January 3896 was decided or assumed to Have been made 
in accordance with law : 

Held, that the decree was not capable of execution, either as a joint decree, 
or to the bxtent of the interest of the youngest decree-holder. 

Section 7 of the Limitation Act, 1877, only apx>lies where all the joint exe- 
cution-creditors were under disability'at the time when the period of limitation 
began to run. 

Joint execution-creditors are not “ joint creditors,” within the meaning of 
section S of the Limitation Act, 1877. 

The words a person entitled to institute a suit or make an application ” in 
■section 7 of the Limitation Act refer to one who, in his own right, is so entitled, 
and not to a person who, by a rule of procedure, such as that contained in 
section 231 of the Code of Civil Procedure, is authorised, with the permission of 
the Court, to make an application for execution for the benefit of himself and 
others interested jointly with him in the decree to be executed. 

' Surja Kumar Butt v. Anm C hinder May, (I.L.R., 28 Calc., 465), dissented 
from; Seshan v. Rajagopala , (LL.lt , 13 Mad., 236), and Vignesivara v. Sapayya 
(I.L.B., 16 Mad., 436), approved, 


* Glvl1 Miscellaneous Second Appeal No. D of 1901 against • 
I. Miller, District Judge of Salem, in Appeal Suit No. 263 of 1 
decree of T. R. Vasudeva Sastri, District Munsif of Tirsipattnr 
te>n 'Ho. 278 of_1899, in Original Suit No. 871 of 1891. 
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Application for execution. The decree, which bore date 30th 
June 1892, was a joint one in favour of three brothors— members 
of an undivided Hindu family— for money and in default of 
payment for the sale of mortgaged property. At the date of the 
decree all the brothers were minors. According to the execution 
petition now filed, a sale proclamation had been issued in 1893, 
the mortgaged property being sold later in that year, and notice 
had been issued in 1894, and also in 1895, without further pro- 
ceedings being taken. On 8th J anuary 1896, a further application 
for execution was made, a warrant was issued against fiist 
defendant and he was arrested At that date, two of the plaintiffs 
had attained majority and one was still a minor. The present 
application for execution was made on 25th Februaiy 1899, The 
youngest plaintiff had attained majonty less than three years 
before this application The District Mnnsif considered that first 
and second plaintiffs wcie competent to give a \alid discharge on 
behalf of the third plaintiff, and that time had begun to run as 
against all the plaintiffs as from 22nd January 1896,— -the date 
upon which payment had been made of subsistence batta for the 
arrest of first defendant lie cited Srs/inti i lla?agopah(l), and 
Vignc<,ucn« \ . Bajmgya K 2), and held that the application was 
barred by limitaiion and dismissed.it The Distiict Judge, on 
appeal, also considered fle&han v B ajagopala(\) as binding on him 
and dismissed the appeal 

Tho petitioner pref ei red this appeal 

The case first camo on foi hearing before Davies and Mooki , 
JJ , wlio mado the hallowing 

Order or Beierence to the Foi l Bench — “We must lcfor 
tho following question to a Full Bench — When theie are two 
or more joint dcereo-holdcrs, and tho execution of the decree is 
barrel by limitation as against one oi moie of them, whether one 
who is not so barred owing to mmoiity can execute the decree for 
the benefit of all or, if not, for Ins own benefit alone ? There is a 
conflict of opinion on the question between this Court (Scshcm v. 
Rajagopah( 1) and Vigncsnara v Bapaijya(2)) and the Courts of 
Calcutta (Anando Kt&hon JUass BaJcs/n v Anando Inshore Bosc(&)), 
Bombay ( Govmdram v. Taha( 4)) and Allahabad (Zamir Hasan v. 



von. xxv.] 


MADRAS SERIES 


433 



Sundar(l)) and wo arc inclined to think that the view taken by Pa biasa im 
the other Courts is correct.” - Krishna 

The case thon came on for hearing before tho Full Bench Ayyan. 
constituted as above 

Bhashycnn Ayyan gar, for appellants, contended that though 
the present application had been presented more than three years 
after the previous one, the bar of limitation was saved by tho 
minority of the youngest plaintiff, — at any rate so far as his 
own share was concerned. He referred to aiticle 179 and section 
7 of the Limitation Act, and contended that plaintiffs were persons 
“entitled ” to make the application within the meaning of section 
7 of the Limitation Act and section 231 of the Code of Civil Pro- 
cedure. He distinguished Seshan v. Rajagopala{2), as being a 
suit for paitition in which the plaintiffs did not obtain a decree for 
partition inter se He lef erred to sections 462 and 258 of the Code ; 
and also to Gonndram v. Taha( 3); Zamir Hasan v. Sundar( 1) ; 
and Sivrja Kumar Butt v Arun Chunchr Roy (4), as showing that 
one of beveial joint decree-holders cannot give a valid discharge. 

As there was a decree in favour of the three brothers jointly 
a discharge could not be given by any one of them. He also 
referred to Aluma Bdn v. Abdul Kader Saheb\h). 

Seshat/iri Ayyar for respondents — The rights of all the decree- 
holders are barred, and at any rate tho decree is barred as regards 
the shares of the two major applicants Neither section 7 nor 
section 8 of the Limitation Act applies to the ease, which is 
governed by tho ordinary provision of limitation under section 4. 

In soction 7, the woid “ person” means “ poisons,” (see General 
Clauses Act): and the principle of Peny v Jadson[b) clearly 
applies. In section 8, tho term “ creditor ” docs not include a 
decree-holder or an execution-creditor This contention is made 
conclusively clear from the fact that when they introduced, in 
section 7, the word “ application ” by tho Act of 1877, they made 
no similar change in section 8. Section 7 and the added expla- 
nations to article 179 arc intended to be complete and the piinciple 
of section 8 has no bearing upon execution applications On the 
true construction of section 7, Seshan v. Rajagopala{ 2) is well 


(2) I.LJEt , 33 Mad, 236. 
(4) I L R , 28 Calo , 465 
(6) 4 T.B. , 519. 

38 * 


(1) ILK, 22 All., 199 
(3) I L R, , 20 Bom , 383 
(5) I L It,, 25 Mad , 26 
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decided and sliould be followed. By the wording o f section 7, 
■wbieb is clear, all the persons entitled to make the application mus 
have been minors. Section 231 of tbc Godo of Civil Procedure is 
permissive and tbe word “entitled” m section 7 cannot apply to 
section 231. The sovoral clauses in article 179 should be applied 
rnthe order in which they stand ; it is not open to a decree-holder 
to select a starting point from which limitation may run. Loin 
Mohun Hhmr v. Janoly Nath Roij( 1) was not intended to decide 
otherwise. An application by oue of several joint decree-holders 
to execute a joint decree, takes effect on behalf of all, under 
explanation I to article 179 [ contend that in no circumstances 

arc the major decree-holders entitled to execute. [He referred 
to Hun ish Chmder Cliowdhn , , v. Kah Sundan L>ehta{ 2); Sultan 
Moulecn v. Sainlayammal{ 3); Kudhai v. Shoo Daya\ 4); In the 
matter of the Petition of Kally Soondenj Dabm(o ) ; Muthusami 
Ayyar v. Nutesa Ayyar{ 0); and Brojesmm Chowdhm.iee v 
Tnpoout Socnidtrec Debt (7) 

Dhashyam Ayycmyetr, in reply, cited Banco si Das v. Maharcnn 
Kuar{ 8) and Zuthath Hap v Bavotti IIajt{ 9). 

The C'oiut expressed the following opinions 

Sir Arnold Wiiiie, 0 J.— The question which has been 
referred to a Full Bench is as follows “ When there are two 01 - 
more joint decree-holders, and the execution of the decree is barred 
by limitation as against one or more of them, whether one who 
is not so barred owing to minoiity can execute the decree for 
the benefit of all or, if not, for his own benefit alone ? ” In other 
words, whether the minoiity of one of several joint decree -holders 
saves the execution of the deoreo from being time-barred during 
the minority of the minor plus three years. 

In the case m which the order of reference was made, the 
material facts and dates were as follow: — On June 80th, 1892, a 
joint decree was passed in favour of three brothers who, at the 
date of the decree, were all minors On January 8th, 1896, the 
last application for execution previous to the present application 
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was made At this date two of tho brothers had attained majority 
and one was a minor. On February 25th, 1899, the prosent appli- 
cation was made The youngest brother had attained majority 
less than three years befoie the application. 

The first question for determination is — Are joint execution- 
er edit ois “ joint creditors ” within the meaning of section 8 of the 
Limitation Act ? In my opinion they are not. This -view has been 
adopted hy all the High Courts Seo Seshcm v. Bajayopah( 1), 
Anando Ki\ho)e Bass BalsJn y Ancindo Kishoic Bose{ 2), Zamir 
llasan v Sundarfi), and Govmdtam v. Tatia{ 4) 

As regards section 7 I think the section only applies where all 
the joint execution-oieditois were under disability at the time the 
period of limitation began to ran. With reference to this point 
the Madras decisions aro in conflict with those of the other High 
Courts. In the case of Go undram v. Tcitia{ 4) their Lordships say, 
“ Under the provisions of section 231 ot the Civil Procedure Code, 
the minor was entitled equally with the other judgment-creditors 
to apply for execution of the whole decree for tho benefit of all the 
decree-holders; and as he was a minor when the decree was 
passed, and when the last application for execution was made, he 
is entitled to the benefit of section 7 of the Limitation Act, and 
can apply for execution within three years of attaining majority” ; 
and they held that tho reasoning in Pen y v. Jnchson{ 5) did no i 
touch the point “ inasmuch as section 7 applies to an application 
like the present one which any one of the judgment-creditors may 
present hy himself under the provisions of section 231 of the 
Civil Procedure Code.” Now, section 231 merely empowers the 
Court, where there is a joint decree in favour of more persons than 
one, to make an order, on the application for execution of one or 
more of the joint docree-holdeis for tho benefit of all, for protecting 
the interests of the persons who have not joined in the application 
if tho Court sees sufficient cause for allowing the decree to be 
executed. I do not see how a rule of procedure such as this can 
he prayed in aid for the purpose of construing tho words “ persons 
entitled to . . . make an application” in section 7 of 

the Limitation Act. Xt seems to me these words mean a person 
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entitled to make an application on his own behalf, and that tor 
m e.nin g is not affected by the fact that by a ml. of pressure 
Ana the Court has a discretion, in a certain ease, to mate an order 
which shall enure for the benefit of parties who have not joined 
ia the application. The word in section 7 of the Limitation AoUs 
« entitled.” That means entitled as of right. The phraseology 
of section 231 of the Code shows clearly that the order which 
by that section the Court, in the exercise of its discretion, is 
empowered to mate, cannot ho asked for as of right n 
the case of Hasan v. SuncknH), the Court upon J this pom 

concurred with the Bombay decisions above referred to and t 
Calcutta decisions (LoU Mohm Mmcr v.Jawbj Aah Roy( ) 
and Norend) a Nath Pal, an v. B Impend? a Ravain Roy(o)) 

tU0 ;r;estionhas again been recently considered by the Calcutta 

High Court in the case of Smja Kumar Butt v. Arun Chunder 
Roy (A) and the learned Judges re-affiim the view which had been 
taken by the Calcutta High Court and dissent from the Madras 
decisions. 1 haie carefully considered the reasoning on which 
their decisions am based, and, with all deference to the learned 
Judges of the other High Couits, I am of opinion that the cases 
of Seshan 'v. Rajagopala{b) and Vignesuata v. £apcnjya(b) were, 
as regards the point in question, lightly decided. 

There remains the question when does the period of limitation 
for the execution of the decree begin to run. I am unable to 
adopt the view taken by tlie learned Judges in the case of Loht 
Mohm Muter v. Janoly Nath Roy(2) that if the person entitled 
to execution is under a disability at the time when any one of the 
starting points referred to in the third column of article 179 
commences, the operation of the Limitation Act is suspended 
during the continuance of the disability. It seems to me that the 
effect of paragraphs 2, 3, 4. 5 and 6 of the fourth column is to fix 
one starting point in tho events referred to respectively in these 
paragraphs, and not to leave it open to the party who seeks the 
benefit of section 7 to select his own starting point. It seems to 
me clear that where there has been an application aecoi ding to law 




(1) I.L It , 22 All , 190. 
(8) I L.R., 23 00,10,37! 
(5) I.L.U, 13 Mad, 230. 
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to the proper Court for execution, the period begins to run from the 
date of that application. The first paragraph of column 3 of article 
179 of the second schedule to the Limitation Act provides the 
time when in the absence of the circumstances referred to in the 
succeeding paragraphs the period begins to run — that is the date 
of the decree. Paragraph 4 of the 3rd column says expressly that 
where there has been an application for execution in accordance 
with law, the period begins to run from the date of the application. 
This is one of the exceptions engrafted on tho general rule laid 
down in the first paragraph 

The facts of the present case come within the exception. I 
think the application made in 1896 was “ m accoi dance with law 
although it may have been informal, and when the application 
was made, all the joint decree-holders were admittedly not under 
disability Explanation 1 to the 3rd column of article 179 states 
that it the decree is a joint decree in favour of more persons than 
one an application by one of such persons provides a fresh starting 
point in favour of all, hut the explanation throws no light on the 
question whether, if, at the time the Statute begins to run from 
the fresh starting point, some of the persons are under disability 
and some are not, the persons not then under disability are entitled 
to the benefit of section 7 of the Act. 

In the present case the decree was a joint decioe and it seems 
to me that it is no longer executable as a joint decree, and I see 
no reason for holding that, although it is not executable as a joint 
decree, it is executable quoad the interest of one of the decree- 
holders, that is as a decree under which the interests of the joint 
decree-holders have become severed. 

Davies, J. — I concur. 

Benson, J.—I concur, 

Moore, J — I concur. 

Bhashyam Ayyangab, J . — In my judgment in Appeal No. 28 
^of 1900 decided on the 28th August 1901, (. Ahinsa Bibi v. Abdul 
Kader Sahel (1)) I had to consider the application of sections 7 
and 8 of the Limitation Act to a suit for an account and a share 
of the profits of a dissolved partnership brought by the legal 
representatives of a deceased partner, one of whom was a minor at 


(1 ) 1 1< R., 25 Had j 26 at p. £8, 
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lPRBrA3AKI the time of the death of that partner. In expressing my cononi- 
«• reneo with the decision of this Court in Seshan v. Bajagopala(l) 
Am? in so far as it bears upon the construction of section 7 taken hy 
itself and independently of section 8, J stated as follows “ In 
cases in which the right of suit vests jointly in a plurality of 
persons I am clearly of opinion that if section 7 stood by itself 
and section 8 had not been enacted, the protection given by 
section 7 will extend only to cases in which each and all of the 
persons jointly entitled to sue wero affected by disability at the time 
\ f from which the period of limitation is to be reckoned and that if 

any one of them was then free from disability, the suit would be 
governed by the ordinary law of limitation and section 7 cannot 
be availed of by all or any of them for the simple reason that the 
cause of action is a joint one.” Adverting then to section 8, 1 
stated that though it did not expressly provide, (as tko latter part 
t of the corresponding section 8 of Ait IX of 1871 did) “ that in a 

case in which one or some alone of the persons entitled to sue 
were affected by disability at the time whon the cause of action 
accrued jointly to all the peisons entitled, time will not run against 
any of them if a complete discharge ol the obligation could not bo 
given bv ono or more of the poisons froo from disability without 
tho concurrence of the person or persons labouring under dis- 
ability,” yet that was necessarily implied in the former part of 
tho section. I then deduced the following propositions from the 
combined operation of sootions 7 and 8 in a ease in which tho 
right of suit resides jointly in a plurality of persons:—" («) such 
* suit cannot be barred in part in respect of some and not barred in 
part in respect of the others; (/>) if any ono of several joint 
creditors or claimants is under a disability and a full discharge 
could bo given without his concurrence by all or any of the other 
joint creditors or claimants, the suit will be governed by the 
ordinary law of limitation and time will run against all ; (c) hut 
where no such discharge can be given, time will not run against^ 
any of them until all have ceased to be under disability ; (d) if 
all were affected by disability, time will not run against any of 
,, them until all have ceased to be under disability, unless ono 

** „ of them, who in tho meanwhile has ceased to be under disability 

w *i**‘\ becomes capable of giving a complete discharge without the 
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concurrence of the others, in which latter case, timo will run 
against all from the time when one of them has thus become 
capable of giving such discharge [illustration (b) to section 8, Of, 
Anando Kishore Bass Bakshi v. Anando If i shore Boseil) ].” 

As the deceased partner was governed by the Muhammadan 
Law, I held that none of his legal representatives who wore co- 
heirs was, within the meaning of section 8, competent to give 
a discharge which would bind the minor heir and that therefore 
the third of the above propositions, viz. (<?), was applicable to the 
suit and that the same was therefore not barred by the Law of 
Limitation 

Tho question refen ed to the Full Bench in the present case 
involves the application of sections 7 and 8 of the Limitation Act 
to the execution of a decree awarding a sum of money to three 
brothers, members of an undivided Hindu family, who being all 
minors were represented by their mother as next friend. The 
docree was passed on tho 30th J uno 1892 when all the three joint 
decree-holders were minors. The present application for execution 
was made on the 25th February 1899 by all tho three brothers as 
joint decree-holders, having all attained their majority by that 
time, the youngest and he alone within three years prior thereto. 
The last preceding application for execution was made more 
than three years prior to tho present application, t.e , on the 8th 
January 1896, when two of the brothers had attained majority 
and the youngest alone was a minor. For the purposes of this 
reference, I shall assume that that application was made in 
accordance with law. 

The question referred is whether the youngest brother can 
execute the decree for tho benefit of all, or if not, whether he can 
execute it for his own benefit alone. If joint decree-holders are 
c 4 joint creditors ” within the meaning of section 8, it will follow* 
in nly opinion, that the application of the 25th February 1899 
h uot obnoxious to the Law of Limitation whether the same be 
regarded as an application for execution of the whole decree made 
by the youngest brother alone under section 231, Civil Procedure 
Code, or by all the three brothers jointly, inasmuch as no discharge 
of the decree could validly be given cither by the senior of the 
major brothers or by both without the concurrence of the youngest* 

(1) I.L K , 14 Calc., 50 at p. 53. 
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Section 257, Civil Procedure Code, expressly piovidcs that all 
VL ““ 1C Z W. under » deeree. rh.nld be paid, nnta otto™, 

"KT directed by tire decree, either (.) mto the Comi r.hr* duty rt rs C 

to execute the decree, or (4) ent of Court to the deoree-hoVd^. I , 
need hardly add that the expression “ decree-holder m j , 

singular will include also the plural and if the decree be in favour l 
of two or more persons as joint decree-holders, the amount ; should I 
be paid to all of them {Tarrucl Ohunder Bhuttacharjeer Dmncbo * 
Nath SanyalQ . )) just as if the amount were paid into our 1 wi 
have to be drawn fiom the Court by all of them under a ]omt * 
receipt Even assuming that, as held in Barber Maran v. Bam an a . 

Gowidan( 2) a release by one of several joint ; promisees ™ L ™ 
the knowledge or concurrence of the others, will, under the Indian 
law, bind such others, such a doctrine will not be applicable 

the case of judgment-creditors in regard to whom the processua 

law as laid down in section 257, Civil Procedure Code, will have 
to bo strictly observed A pajment made out of Court on y 
one of several joint decree-holders cannot bind the others unless ^ 
he was also constituted, by them, an agent for the purpose, m 
which case alone the payment can be recorded as certified under 
section 258, Civil Procedure Code. The mere fact that one of 
the joint decree-holders is the managing member of an undivided 
Hindu family consisting of the joint decree-holders wi no 
empower him to give a valid discharge of the decree-debt, without 
the concurrence of the remaining members, any more than it will 
empower him to execute the whole decree, as of right, without 
the concurrence ot the remaining decree-holders. Under section 
231 , Civil Procedure Code, any one of several joint decree-holders, 
constituting a Hindu family, whether he be the managing member 
or not, may, if the Court sees sufficient cause, be allowed to execute 
the whole decree and in that case the Court should pass such order 
as it deems necessary for protecting the interests of the persons who 
have not joined in the application. As a general rule such order 
will be a direction to the applicant for execution to furnish sufficient 
security for the protection of the interests of such persons. If 
payment bo made, out of Court, to a sole decree-holder or several 
joint decree-holders, as the case may be, such payment will of 
course be a sufficient discharge of the decree-debt \iide section 259 




(1) I L B., 9 Calc , 831 afc p 835. 


(2) I L R , 20 Mad , 461. 
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(1) I LB , 13 Mad., 23G at p 210 
(3) I L.E , 20 Bom,, 383, 


(2) I L E , 22 All , 199 at p. 203. 
(1) I L.E., 11 Calc., 50. 


(6)] and it is not the act of the Oonrt in recording snch payment Pesusami 
as certified that operates as a discharge, as held in Scshan v. Krishna 
Bajagopalail) and Zamir Hasan v. 8mdar(2). Under section 258, * Air an. 
Civil Procedure Code, the act of the Court simply consists in 
recording satisfaction, if the decree-holder or decree-holders certify 
to the Court payment to them out of Court or if such payment is 
proved by the judgment-debtor, adversely to the decree-holder or 
decree-holders, within the time prescribed by article 173 A of the 
2nd schedule to the Limitation Act A discharge not so recorded 
cannot be recognized by the Court executing the decree, since, for 
purposes of executing the decree, such record is by Statute made 
indispensable evidence for proving the alleged discharge. But 
payment to one or some of several joint deeiee-holders cannot 
operate as a discharge of the decree-debt, nor be locordcd as 
certified under section 258, Civil Procedure Code, unless, of course, 
such person or persons were duly authorised by the others to 
accept such payment in entire or partial satisfaction of the decree. 

In the case of a sole decree-holder or one of several joint decree- 
holders being a minor, his next friend or guardian for the suit, 
whoever he may be, cannot, under section 461, Civil Procedure 
Code, without obtaining leave of the Court and as a general rule 
also furnishing security, receive any money payable under the 
decree solely to the minor or to him jointly with the othei decree- 
holders. 

It has been held by all the High Courts (Ses/rni v. Rajago- 
pala{l)) Govindrcim v Tatia{ 3); Anando Kisho>e Dass Bahsln v. 

Anando ICis/iore BoseiA) and Zamir Hasan v. Sundar(2)) that 
section 8 of the Limitation Act is not applicable to execution- 
creditors and I fully concur m that view, though if I understand 
aright the reasoning on which it is based, I must, with all deference, 
say that the reasoning does not warrant the conclusion arrived at, 
but would lead to the opposite conclusion My reasons for holding 
that execution-creditors are altogether outside the scope of section 8 
are that they were so under the corresponding section 8 of Act IX 
of 1871, and that though the said section was altered by Act XV 
of 1877, in respect of its latter half, — which is necessarily implied 
by the first half by substituting in place of the latter half a 
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entitled to make the application were, at tJie time Jtrom which the 
period of limitation was to he reckoned, all ander disability, that 
application could bo made within the period prescribed, after all of 
thorn had ceased to be under disability, [f the 1 iogislatuco intended 
to give a similar extension to the scopo of section 8, the expression 
“ when one of soveral joint creditors or claimants is under any such 
disability/’ may naturally bo expected to have been altered into 
“ when one of several joint creditors 01 claimants or one of several 
persons jointly entitled to make an application is under any such 
disability. 1 ’ The absence of such or similar alteration clearly 
show* that execution-credit 01 s and persons entitled to make appli- 
cations during the course of a suit wore not brought within the 
purview of section 8. The reason seems to mo to be obvious. 
Whether or not one of soveral joint creditors or claimants can, 
according to the gcneial law or the personal law governing them, 
give a discharge binding upon the others — which is the criterion 
on which section 8 proceeds — can well apply to claims or obligations 
for the enforcement of which, suits have to be brought ; but in the 
ease of application^ which are governed b) piocessual law such a 
criterion is inapplicable inasmuch as one of several persons entitled 
jointly to make an application, can, without the concurrence of 
the others, ghe no valid discharge binding upon all, in respect of 
the matter of the application. 

The word C£ creditor 7 ’ in its general sense denotes a person a who 
has a right by law to demand and recover of another a sum of 
money on any account whatever ” (Anderson’s 4 Dictionary of 
Law ’ at page 291) and standing by itself I doubt if it includes 
a u judgment-creditor ” or an “ execution-creditor,” the former 
denoting “ one whose claim has been merged into a judgment 
against his debtor and under which generally execution may be 
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had” and the latter “a creditor who has obtained a levy upon pbbiasami 
property belonging to his debtor.” KbisWa 

Section 8 being for the above reasons inapplicable to an Await. 
application for execution presented by deoroo-holders, the only 
question which has now to be considered is whether with reference 
to section 7 of the Limitation Act, the application is or is not barred 
under article 179. 

Tho first question which presents itself upon the facts of this 
application is tho determination of the date referred to respectively 
in tho various clauses iu column 3 opposite article 179 of the 2nd 
schedule, from which date the peiiod of limitation is to he 
reckoned. The dates referred to in clauses 2, 3, 5 and 6 are, 
upon the facts already stated, inapplicable to the present case. 

If it were optional with the decree-holders to elect tho date referred 
to in clans'" 1, i.e., tho date of the decree (30th Juno 1892) when 
they were all minors, in preference to tho date referred to in clause 
4, t.e., the date of the last preceding application (Sth January 1896) 
when only one of them was a minor, the matter is simple enough 
and according to the decisions of all the High Courts tho present 
application, which was made within throe years after the youngest 
brother attained tho age of majority, will not bo barred by tho law 
of limitation. The different dates, subsequent to the date of the 
decree, referred to in the various clauses of article 179 as the starting 
point from which tho period of limitation is to he leckoned, boing 
evidently intended for the benefit of the execution-creditors, I was 
at first iaelinod to the opinion that they might forego the privilege 
and elect the date of the decree itself, if by reason of section 7 it 
wefe in tho particular case more beneficial to them to leckon the 
period of limitation from the date of the decree sought to be 
executed instead of from a later date, t.e , the date of the last 
preceding application. Such view certainly would remove the 
anomaly of placing a decree-holder in a worse position by reason 
of an application for execution having once been made on his 
behalf or by a joint decree-holder than if no such application has 
ever been made. But such view will, I find, produce even greater 
anomalies in other cases If tho decree-holder or decree-holders 
were to have the option of choosing any of the dates referred to 
in the various clauses, he or thoy might choose the date of the 
original decree, when he or they were all under disability, in 
preference to the date of the final decree of the 
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F ERI ,sa« may have ceased to be under disability. The contingency h 
*• the reckoning of the period of limitation from an earlier date 
“r may, in some eases, be more favourable to execution-creditors than 
from a later date, was most probably not m the contemplation 
of the Legislature when article 179 was enacted ; and af er a u 
consideration of this question, which was not fully argued, and ' 
having regard to the relative anomalies which inevitably present # 
themselves in either view, 1 have come to the conclusion that forJ| 
the purpose of section 7, the time from which the period of \ 
limitation is to be reckoned should be the latest (applicable to the f 
ease) of the various dales referred to in the clauses of article 179. 
The execution-creditor or creditors can claim the benefit of section 7 
onlv if ho or they, as the ease may bo, were all under disability at 
that date. In the present case therefore the starting point for 
reckoning the period of limitation should bo taken to be the date 
of the last preceding application, i.e., Sth January 1896, assuming, 
of course, that that application had bom made in accordance 

with law 

As already stated, only one of the three joint decree-holders 
was then under disability. Viewing the question from this 
standpoint there is a direct con diet between the decisions of this 
Court and those of the High Courts of Calcutta, Bombay and 
Allahabad. In the latest caso on the point ( Surja Kumar Butt v. 
Arm Chundcr Roi/( 1)) the Chief Justice of the Calcutta High 
Comt and Bonnerji, J , iu dissenting from the decisions of this 
Court in Sedan v. Rttj<i(jopufa{ 21, Vtgncsnaui v. Bapayya{Z) 
and Narayanan Namhudn v. Damoiaran Namludri{i)—m all of 
which it was held, following the construction placed by Lord 
Kenyon iu Terry v. Jack->on(o), on the proviso to the Statute ot 
James 1 and section 4 of 3 and 4 William IV, cap. 42, that 
section 7 of the Indian Limitation Act applies only to cases in which 
either there is one decree-holder and he is a minor or in which all 
tho joint docreo-liolders are minors or labour under some other 
disability — distinguish tho said English Statutes from section 7 ol 
tho Indian Limitation Act, by pointing out that in the former 
the expression is ‘ If any person or persons, etc.’, whereas in the f 
lattor tho expression is ‘ ] f a person entitled to institute a suit or 


(1) I L.R., 28 Calc , 465 
(8) I.L.R., 16 Mad , 436. 
(5) 4TB., 519. 


(?) T L R., 13 Mad , 230 
(4) I.L R , 11 Mad., 189. 
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make an application be, etc.’ With all respect to the learned Pmuasanw ; 

Judges who took part in the above decision, 1 must say, the Krishna ? 

phrase i if a person ’ in the Indian Act is, by virtue of the General : 

Clauses Act, the same as the expression 4 if any person or persons ' 
occurring in the English Statute. : 

This decision of the Calcutta High Court as well as a former 
decision of the same Court in Anando ICishore Bass Balcshi v. : 

Anando Ktehore Bose{ 1) and the decisions of the Bombay and 
Allahabad High Courts in Got indr am v. Tatia(2) and Zamir 
Hasan v, Sundxr( 3), all relate to joint decree-holders, one or j 

some of whom alone wore labouring under the disability of minoritj 7 § 

at the time from which the period of limitation had to bo reckoned. 

It was held in all tlie^e cases that section 8 was inapplicable to jtf 

the case, but that under section 7 the application made by a minor 

decree-holder, within three years after he attained majority, for 

execution of the whole decree under section 231, Civil Procedure j 

Code, was not barred by the law of limitation, though more than 1 

three years had elapsed since the elate of the last preceding I 

application, inasmuch as the applicant was labouring under a > 

disability at the date of the last preceding application. The ratio y 

decidendi of these decisions seems to be that by virtue of section 

231, Civil Procedure Code, each one of several joint decree-holders 8 

is competent to make an application for the execution of the whole J 

decne, that therefore even if one of them alone was a minor at 

the elate of the decree or of the last preceding application as the 1 

case may he, lie is a person entitled^to make an application for ; 

the execution of the whole decree and having been, at the time I 

from which tho period of limitation is to he reckoned, a minor, he 1 

could have the benefit of section 7 , if he applies for execution of 
the whole decree, within three years after he attains the age of 
majority, though the other decree-holders would, at that time, r 

be barred by limitation from applying for execution of the decree. 

With all deference I find it impossible to adopt this conclusion or 

the reasoning on which it is based. Section 231, Civil Procedure 

Code, is only a rule of procedure which enables ono of several joint j 

decree-holders to make an application for the execution of the j 

decree on behalf of and for the benefit of all the joint decree- ! 

holders and if the Court sees sufficient cause for allowing the decree I 


(1) I.L.K., 14 Calc., 50. (2) I.LJL, 20 Bom., 383. 

(3) 22^ AIL, 190, 
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Pbeiasami to be executed on an application so made, The contingency that 

Krishna orders for protecting the interests of the otnxm^an earlier date 
Awn. no t joined in the application In my opinion £ a peMitors than 
to institute a suit or make an application ’ within the meanl^n 
section 7, is one, who, in his own right, k thus entitled, and nd 
a person who under a statutory provision is authorised, with tin 
permission of the Court, to institute a suit on hehalf of himself and. 
others having an interest in the suit (section 30, Civil Procedure 
Code), or make an application for execution for the benefit of 
himself and others interested jointly with him in the decree to b£ 
oxeeuted, subject to the permission of the Court to allow him thus 
to execute the decree (section 231, Civil Procedure Code). The 
logical result of the reasoning on which the above decisions seem 
, to be based would practically be that if two or moie persons are 

jointly entitled to institute a suit and one ot them alone was under 
disability when the light to sue accrued, he could institute tho 
suit within three > ears after he attained majority by joining the 
others as co-defendants, though they would be barred by limitation 
if they had then instituted tho suit. In tho sense in which one 
only of several joint decree-holders is entitled to apply for exe- 
cution ol a decree on behalf of all, one only of several joint 
promisees or creditors is entitled to institute a suit, -joining the 
* others as eo-detendants along with the debtor. But, for purposes 

of limitation, neither the application nor the suit would be within 
time unless the application, if jointly made, or the suit, if jointly 
instituted by all, would be v ithin time. 

No doubt, as observed in Anando Ki^hoie l)a^s Balshi v, 
Anando Kishore the bui of limitation to the execution* 

of a decreo bais only the remedy; the light is not extinguished. 
But if, as therein assumed, tho remedy of certain decree-holders 
Tbo barred, it is difficult to see on what principle they can recover 
their portion of the decree-amount from the decree-holder who 
executes the whole decreo and whose remedy so to execute the 
decree is assumed not io be barred by the law of limitation, 
Under section 231, Civil Procedure Code, it is obligatory on tho s 
Court, if it secs sufficient cause to permit tbo execution of the 
whole decree on application made by one of the joint decree- i 
holders, to pass such orders as may seem necessary to protect J 
the interests of the remaining joint decree-holders. If their 
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remedy to realize thoir interests under the decree has already Plrusami 
been barred no orders* could be passed for piotecting tho same. kriThna * 
1li Suppose the joint decree-holder, who, it is assumed, could mate A ^ AN * 
an application for the execution of the whole deeiee, though 
I it is assumed that the remaining decree-holders are haired from 
making such application, does not choose to apply for the 
^ execution of the decree or chooses to apply only for a partial 
; execution of the decree, or receives payment out of Court, — have 
i| the remaining joint decree-holders any remedy as against him? 

§ Section 231, Civil Procedure Code, proceeds on the footing that 
the joint decree which is sought to be executed by any one or 
some of the joint decree-holders and not by all is not barred by 
limitation either in whole or in part and that therefore the 
Court may, if it sees sufficient cause, allow the whole decree to 
be executed for the benefit of all, on application made by only one 
or some of them, due provision being made for protecting the 
interests of the others 

Explanation 1 to article 179 makes it clear that where a 
decree has been passed jointly in favour of more persons than 
| one and not severally, distinguishing poitions of tho subject- 
matter payable or deliverable to each, tho decree cannot be barred 
in part, as against some, but must bo bailed in whole against all, 
or not at all against any. Both sections 7 and 8 of the Limita- 
tion Act proceed on the same principle For purposes of giving 
a fresh starting point for reckoning the period of limitation under 
article 179 an application for execution made by any one of 
several joint decree-holders will, under explanation 1, enure to tho 
benefit of them all. 

A joint decree may, no doubt, sometimes become divisible 
and executable in pait, to the extent of such severance, when by 
operation of law or by act of parties, the judgment-debtor has 
acquired the interest of one or some of the joint decree-holders 
in the decree, a&d thus a partial satisfaction or extinguishment 
of the decree takes place (Banatsi Das v Maharani Kuar(l) and 
I JShkdhal v. Shea Dayal( 2)). But as no such contingency is 
? alleged to have happened in the present case, I do not consider 
the decisions which were cited by the learned pleader for the 
respondent (In the matter of the Petition of Rally Soondery Dabia 
(3) ; Ilurrtsh Chunder Chowdhry v. Kali Sundan Debia(< 4) ; Tarrucl 

\ (D I.L B , 5 AIL, 27. (2) I.L B , 10 All , 570. 

■ (3) I.L 6 Calc,, 594. [ (4) L B , 10 LA., 4, I.L.B., 9 Calc., 482 at p 494. 
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Plriasami Oh wider Bhuttachurfee v. Bivendro Nath 8anyal(l ) ; Sultan Moideen 
Krishna v * Samriaycnnmal{ 2); Muthusarm Ayijar v. Natesa Ayyar{%)) in sup- 
Ayyan. p 0r t 0 f his alternative contention that the decree can be executed 
if at all only to the extent of the youngest brother’s interest in 
the decree-debt, ie. : an one-third share to which he would be 
entitled in a partition between himself and his elder brothers. 

Assuming that the facts bearing upon the question referred to 
the Full Bench are as set forth at the beginning of this judgment*' 
and that the last preceding application for execution was made in 
accordance with law, my answer is that the present application for 
the execution of the decree, whether that be regarded as one made 
by all the three brothers as joint decree-holders or, under section 
231, Civil Procedure Code, by the youngest brother alone for the 
benefit of all or as one made by him for the recovery of his alleged 
one-third share therein, is barred by the law of limitation, but 
that if the last preceding application was not made in accordance 
witli law and the starting point for reckoning the period of limit- 
ation is therefore the date of the decree, the present application, 
whether it be one made by all the three brothers or under section 
231, Civil Procedure Code, by the youngest of them alone, is not 
barred by limitation either in whole or in part. 


APPELLATE CIVIL. 

Before Mr, Justice Davies and Mr. Justice Benson. 

October* 10 RAMASAMI CHETTI and another (Defendants), Appellants, 
°25. r Vm 

PARAMAN CHETTI (Plaintiff), Respondent.* 

Specific Relief Act — Act I of 1877, 5.9 — Suit for larid based on title — Claim of title 
set up m defence — Suit treated by Court partly as summany suit for possession 
under section 9 and partly as a suit based on title— Rights of pai ties to have 
question of title hied and decided — Practice . 

Plaintiff sued to ejeot defendants from certain land, claiming title to it by 
purchase, and alleging that lie had been foicibly dispossessed by defendants. 

(1) I.L.R., 9 Calc., 831. (2) I.L.R., 15 Mad., 343. 

(3) I.L.R., 18 Mad., 464. 

* Second Appeal No. 303 of 1900 against the decree of H Moberly, Acting 
District Judge of Maduia, in Appeal Suit No. 292 of 1899, affirming tbe decree of 
V. K. Desika Chariar, District Munsif of Periyakulam, in Original Suit No. 90 
of 3.899, 
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The defendants denied both plaintiffs title and possession and set up title in 
themselves and alleged that they had long been in possession. The District 
Judge found that plaintiff had failed to piove a title by purchase, but had 
shown that he had been dispossessed otherwise than by due course of law, by 
defendants, within six months prior to the institution of the suit. He con- 
sidered that section 9 of the Specific Relief Act applied and declaied plain! iff 
entitled to possession, but dismissed the suit in so far as it claimed to have 
plaintiff’s title established 

Held, that inasmuch as the suit had not been brought under the special pro- 
visions of the Specific Relief Act, bub was based on plaintiff’s superior title, 
a claim to title being also set up in defence, the issue concerning title should 
have been tried. The suit ought not to have been treated partly as a suit under 
section 9 and partly as based on plaintiff’s title 

Ram Harakh Raiv. Sheodihal /oh, (I.L.R., 15 All., 384), not followed. 

Suit in ejectment. Plaintiff claimed title to the land in ques- 
tion by right of purchase, and alleged that defendants had tres- 
passed upon and forcibly ousted him from it. Defendants denied 
that plaintiff had purchased the land, or that he had any title 
to it, or that it had been in his possession or that of his alleged 
vendors. They also denied that they had forcibly ousted plaintiff, 
and claimed title to the land by purchase and alleged that they 
had been in possession of it themselves for over twelve years. The 
Munsif upheld plaintiffs title and declared him to be entitled to 
possession of the land. On appeal, the District Judge said : — 

. “ The District Munsif has decreed in favour of plaintiff, so the 
first point for determination is whether an appeal lies against so 
much of the decree as declares that plaintiff do recover possession 
of the suit land. According to the ruling in Bam Harahh Bai v. 
Sheodihal Joti( 1), the Court should give effect to the first para- 
graph of section 9 of Act No. 1 of 1877 in all cases to which 
it applies. The District Munsif has found that plaintiff was dis- 
possessed in October 1897. Although I cannot say that the evi- 
dence convinces me that plaintiff was dispossessed in October 1897 
still I am satisfied that the suit was brought within six months from 
the date of dispossession. Following, therefore, the Allahabad 
High Court’s ruling I must hold that an appeal does not lie 
against so much of the decree as declares plaintiff entitled to 
recover possession of the land. So far as the decree of the District 
Munsif may be regarded as a decree establishing the plaintiff’s 
title to possession as purchaser of the land, I must set it aside, 
as plaintiff has certainly failed to make out a good title.” 

(1) I.L.R., 15 All., 384. 
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In the result, the decree was allowed to stand in so far as 
it was a decree for possession ; but was sot aside in so far as it 
established plaintiffs title, and the suit was dismissed in so far 
as it was a suit asking for the establishment of plaintiffs title. 

Defendants preferred this second appeal. 

Seshagiri Ay gar for appellants. 

IC. Srinivasa Ayymgar for respondent. 

Judgment. — The plaintiff brought this suit to recover posses- 
sion of the plaint lands with mesne profits from defendants 
alleging that he had purchased the lands from the former owners 
and had been unlawfully ousted from them by the defendants. 

The defendants denied that plaintiff had any title to the land 
or any possession. They denied the alleged trespass and alleged 
that thoy had themselves been in possession for many years and 
had a title to the lands 

Issues were framed on these allegations and were all found in 
plaintiff’s favour by the District Munsif who accordingly gave 
plaintiff a decree for possession and for past and future mesno 
profits. On appeal, the District J udgo found that plaintiff had 
failed to prove a valid purchase from the former owners, but had 
shown that lie had been dispossessed otherwise than by duo course 
of law bv the defendants within six months prior to the instr* 
tution of the suit. He therefore confirmed the decree of the 
District Munsif so far as it restored plaintiff to possession and 
awarded him mesne profits, but ho reversod it so far as it estab- 
lished plaintiff’s title and dismissed the plaintiff’s suit in that 
respect. 

The defendants appeal. 

We think that the second appeal is well founded The suit 
as laid by the plaintiff is a suit in ejectment and is founded on 
plaintiff’s title. It is not a suit brought under the special provi- 
sions of section 0 of the Specific Relief Act The plaintiff mrght, 
no doubt, have brought his suit to recover possession under that 
provision of law, and had ho done so he would have been entitled 
to a decree for possession on proof of his unlawful dispossession by 
the defendants within six months of the institution of the suit, 
and tho defendants would not have been allowed to plead a 
superior titlo. The question of title would have been immaterial, 
and no appeal could havo been brought against any order or 
decree made in tho suit. But the plaintiff did not bring his suit 
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under that section lie based his suit on his suporior title. The 
defendants denied that title and set tip their own title, and wo 
think that the issues thus raised between the parties should have 
been tried by the District Judge. We do not think that he ought 
to have regarded the suit partly as a suit under section 9 of the 
Act, and partly as a suit based on plaintiff’s title. To do so must, 
in our opinion, lead to inconvenience and inconsistency. In a 
suit under section 9, no question as to titlo on either side can be 
raised and no appeal is allowod. In a suit based on plaintiffs 
titlo, the title on both sides may be gone into, and the decision 
of the original Court is open to appeal and second appeal. In the 
present suit the District Judge has, indeed, gone into the plaintiff’s 
title and given a decision against it, but has given no decision 
as to the defendant’s title. The plaintiff and the defendants bv 
their pleadings raised the question of the defendant’s title and 
if it is a good title, we can see no reason why the defendants 
should not have it established in this suit instead of being driven 
to another suit to do so. No doubt the District Judge’s treatment 
of the case is in accordance with the Jaw as laid down in the case 
of Ham Mural/? Itai v Shmhhal Joh \\ ), hut w r ith greet respect 
for the learned Judges w r ho decided that case, w*e aie, for the 
masons stated Ly us, unable to follow it. Wc may add that the 
District Judge has decided against the validity of the plaintiff’s 
title by purchase on the ground apparently that there was no 
delivery of the land to plaintiff by his vendors* hut it is not easy 
to reconcile this view with plaintiff’s possession and dispossession 
in 1897 as found by fhe District Judge. We must set aside the 
decree of the District Judge and remand the appeal for decision 
in accordance with law. Costs in this second appeal and in the 
lower Appellate Court will he provided for in the fresh decree of 
the lower Appellate Court. 


Ramasami 

CiiEm 

v, 

Pabaman 

CiiETir. 


(1) T.LE, 15 All, 381, 


452 


THE INDIAN LAW EEPOETS. 


[VOL. XXV. 


APPELLATE CIVIL. 


Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar, 


1901. 

October 28. 


KELAPPAN (Defendant No. 2), Appellant, 


V. 


MADHAVI and others (Plaintiffs and Defendant No. 1), 
Eespondents.^ 


ft I 


Malabar Law — Kuikanom lease for indefinite period — Customary law as to dura- 
tion of lease — Limitation Act — Act XV 0/1877, sched , TJ, art. 139. 

By the customary law of Malabar, a tenant under a kanom or kuikanom 
lease, is entitled not to be redeemed or ejected until the expiration of twelve years. 
But where no time is fixed for the duration of the lease it does not, under the 
customary law, determine on the expiration of twelve years from its date. 

A kuikanom lease was granted in 1873, no time being fixed for its determina- 
tion. In 1899, a suit was brought to recover the land, on payment of the value 
of improvements, when the defence of limitation was set up. It was contended 
that the kuikanom lease determined, by the customary law of Malabar, twelve 
years from its date, narnoly in 1885, and that as the suit had not been instituted 
within twelve years of that date, it was barred under article 139 of schedule 
II to the Limitation Ad : 

Held, that the suit was not barml. 


Suit to recover a paramba, on payment of the value of improve- 
ments. A kuikanom lease of the land had been granted in 1873, 
no time being fixed for its determination. The defence of 
limitation was set up, but the Munsif held that the suit was not 
barred and decreed in plaintiff’s favour. The District Judge on 
appeal confirmed that decree. 

Defendant No. 2 preferred this second appeal. 

J. L. Rosario for appellant. 

Rtjru Nambiar for respondents Nos. 1 and 2. 

Judgment, — Two grounds are urged before us in support of 
the second appeal. 

The first is that the memorandum of Second Appeal No. 675 
of 1884 preferred by one of the three defendants was confined 
to tha,t portion alone of the property comprised in the suit in 
which the defendant was interested, and that therefore tho 


# Second Appeal No. 571 of 1900 against the decree of A. Thompson, Districts 
Judge of North Malabar, iu Appeal Suit No. 152 of 1899, affirming the decree of 


M f Mundappa Bangora, District Munsif of TelUohevry, in Original Suit No. 51 of 
1899, 
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reversal of the lower Appellate Coart’s decree and the restoration 
of the decree of the Co art of First Instance by the High Court 
should be construed as limited only to such portion. This 
point was not taken in the lower Courts and wo cannot allow it 
to be now set up, as it involves a question which cannot be 
determined without admitting additional evidence. 

The second point urged is that the plaintiff’s suit is barred 
by limitation, under article 139 of the Limitation Act, as it was 
not brought within twelve years from 1885 when it is contended 
that the kuikanom lease granted in 1873 determined by efflux 
of the time limited by the lease. There is no time fixed in 
the lease, and we are not prepared to say that a kuikanom lease, 
in which no term is fixed, is determined on the expiration of 
twelve years from its date. The customary law of Malabar 
requires that a tenant under a kanom or kuikanom lease should 
not be redeemed or ejected until the expiration of twelve years 
from its date, but it does not determine the lease at the expiration 
of the twelve years. 

The second appeal fails and is dismissed with costs. 


Kelappan 

V, 

Madhavi. 


APPELLATE CIVIL. 

Before Sir Arnold White, Chief Justice, and Mr. Justice Davies 


VENKATA PAPAYYA RAO (Plaintiff), Appellant, 


1901. 

October 29. 


VENKATA SUBBAYYA (Defendant), Respondent.* 

Rent Recover y Act ( Madras ) — Act VIII of 1863, ss. 10, 69 —Adjudication that 
plaintiff has failed to prove dejault by defendant — '‘Judgment** — Appeal. 

An order passed under section 10 of the Rent Recovery Act which amounts 
to an adjudication that the plaintiff has failed to prove default on behalf of the 
defendant, is a judgment within the meaning of section 09 of the Act and an 
appeal lies therefrom. 

Narasimhasioa?m l\ Lakshmamma, (LL.R., 22 Mad., 436), followed. 


* Second Appeal No. 906 of 1900 against the decree of W. 0. Holmes, District 
Judge of Kisiua, in Appeal Suit No. 453 of 1899, affirming the decision of J. 
Bryant, Acting Head Assistant Collector of Kistna, in Miscellaneous Petition 
No, 28 of 1889, in Summary Suit No, 131 of 1899. 
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Suit to eject a tenant under section 10 of the Rent Recovery Act 
The Head Assistant Collector held that plaintiff had failed to 
prove wilful default on the part of the defendants, and dismissed 
the suit Plaintiff appealed to the District Judge who, allowed 

a preliminary objection that no appeal lay, and dismissed the 

#■ 

appeal 

Plaintiff preferred this second appeal 

fi hvasamt A yyar for appellant. , 

1C. Submit mama Sastn for respondent. 

Judgment — We are prepared to follow the decision of this 
Court m Nctrasmltasitami \ . LaWnnamma(l)^ and we think no valid 
distinction can be diawn between a case where an order for eject- 
ment is made on an application under section 10 of the Rent 
Recovery Act, and a case where the Collector dismisses an appli- 
cation for ejectment made under that section. In substance, the 
order of the Head Assistant Collector m the present case amounts 
to an adjudication that the plaintiff failed to prove default on the 
part of the defendant This, m our opinion, is a “ judgment ” 
within the meaning of section 69 of the Act 

The docieeof the Distnct Judge must be set aside and tho 
case remanded to linn to be dealt with according to law 
Costs of the appeal will abide the result 


y 





1901. 

October 31. 


APPELLATE CIVIL. 

Befotc Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 

Sib RAMASAMI MODALIAR (Plaintiff), Appellant, 

v. 

ANNADORAJ AYYAR (Defendant), Respondent* 

Rent R< coiet / Act {Wad)ai)—Act Mil of 1865, s 1 O'-Puichfoe at Court sale of 
fotiuet Unant's mteieA ui land — Liability of pui chaser for rent as from 
date of con Jn motion of sale 

Defendant had purchased at a Oomt sale the mteiest of a foimor tenant in 
certain land m a ramindan. The sale was confirmed on 31st Maich 1900, and 

(1) I III, 22 Mad , 430. 

# Second Appeal No 3 ot 1901 against the deciee of A O* Tate, Acting 
Distnct Judge of ( hmglepufc, m Appeal Suit No 189 of 1900, reversing the 
decision of P dtrmumt Ayyai, Deputy Colleetoi of Tnycllore, m Summary Suit 
No, of 1900, 
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possession was given to defendant , pn 11th May 1900. I lie landlord now sued ^ IR 
to enfoice the acceptance by defendant of patta foi fasli 1309, being the year ItAMAbAMi 
< ommencirg on 1st July 1899 and ending on 30th June 1900 By tlioteims of Mudaliar 
the muclnlkas which bad been executed by the former tonant, lent was payable Amnahor-u 
in four equal instalments on 1st Oobobei, 1st Fcbruaiy, 1st April and 1st May Atyar. 

Held, that the defendant was liable foi the instalments winch fell due 
subsequently to the confirmation of sale, namely, on 1st April and 1st May 1900 
Also > that it tv as immatei»al, (m regaid to his liability foi lent), when ho 
lecovcied actuil possession of the land 

Suir to enforce acceptance of patta. Plaintiff, the vamindar 
of Egattnr, sued to enforce the acceptance by defendant of patta 
in respect of certain land in the zamindari for fasli 1309 — 
namely, for the year commencing on 1st J uly 1899 and ending 
on 30th June 1900. Defendant had purchased the right, title 
and mtei e3t of a foimer tenant in the land at a Couit sale, which 
had only been confirmed on 31st March 1900, and he had been put 
in possession on 1 1th May 1900 By the terms of the muohalkas 
which had been executed by the previous tenant, rent was payable 
in four equal instalments, on 1st October, 1st February, 1st April 
and 1st May Defendant contended that he was not plaintiff’s 
tenant for tho year 1st July 1899— 30th June 1900, within tho 
meaning of the Bent Recovery Act, as he had only acquired 
possession of the land after the cultivating season was over, and 
that the real tenant was his predecessor, who had cultivated the 
land and removed the crops 

The Deputy Collector held that plaintiff was entitled to tender 
the patta, and defendant was bound to accept it 

Defendant appealed to the District Judge, who reversed the 
decision, bemg of opinion that as defendant had only been in 
possession of the land (which was an agricultural holding) from 
11th June to 30th Juno 1900, it would be inequitable to regard 
him as having been plaintiff’s tenant for the year 1st July 1890— 

30th J une 1900, and liable to pay rent for that year He held 
that defendant was not hound to accept the patta. 

Plaintiff preferred this second appeal 

Venhatasubba Ayyar and Narctyanci Sastn for appellant. 

Mr. W Barton for respondent. 

Judgment— Under section 316 of the Civil Procedure Code 
the title to the land in the occupancy of the former tenant vested 
in the purchaser at the Court sale on the date on which the sale 
was confirmed, that is, on the 31st March 1900. From that date 
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Petition to revise the conviction and sentence passed by the 
Chief Presidency Magistrate, Egmore, Madras. Petitioner was the 
Superintendent of the Government Grun Carriage Factory in the 
City of Madras. Acting in his official capacity he caused certain 
timber to be brought into the City of Madras without obtaining a 
license from the Municipality on payment of the fee prescribed by 
section 341 of the City of Madras Municipal Act (I of 1884). A 
prosecution having been instituted by the Municipal Commissioners, 
the defence was set up that the timber was the property of Govern- 
ment, that the duty, if any were payable, would be paid out of the 
public Indian revenue, and that a license was not necessary 


APPELLATE CRIMINAL. 


* Criminal '.Revision Case No. 390 of 1901, under sections 435 and 439 o; 
the Criminal Procedure Code, praying the High Court to revise the conviction 
and sentence passed by J. Meredith, Chief Presidency Magistrate, Egmore 
Madras, in Calendar Case No. ~ 5124 A oi> 1900 


Before Mr. Justice Benson and Mr . Justice Bhashyam Ayyangar . 


BELL (Accused), Petitioner, 
v. 

THE MUNICIPAL COMMISSIONERS FOR THE CITY OF 
MADRAS (Complainants), Respondents.* 


1901. 
December 

5, 6. 

1902. 

January 9. 


City of Madras Municipal Act ( Madras ) — Act 1 of 1884, s. 341 — Liability of 
Government under taxing Acts when not expressly mentioned — Prerogatives 
of the Crown— Indian Councils Act , 1861 — 24 & 25 Viet ., cap. 67, s. 42. 

The Superintendent of 'the Government Gun Carriage Factory in Madras 
having brought timber belonging to Government into Madras without taking out 
a license and paying the license fees prescribed by section 341 of the City of Madras 
Municipal Act, was prosecuted to conviction by the Municipal Commissioners : 

Held, on revision, that timber brought into Madras by or on behalf of 
Government is liable to the duty imposed by section 341 of the City of Madras 
Municipal Act although Government is not named in the section. According to 
the uniform course of Indian Legislation, Statutes imposing duties or taxes bind 
Government unless the very nature of the duty or tax is such as to be inappli- 
cable to Government. 

Per curiam : — Under the Indian Councils Aot, 1861, a Provincial Council has, 
subject to the same restrictions as those imposed by the Act on the Governor- 
General’s Council, power to affect the prerogative of the Crown by Legislation. 





let, 'it being contended that the section 
yernment timber. Petitioner was c&n- 
was inflicted. \ 

the petitioner filed this criminal revision. 

3 . The Advocate-General (Hon. Mr. J. P. Wallis ) for pefti- 

B 1 1 ; J-tEhree grounds are relied upon in support of t4he 
. . w... fchat, section 341 of the City of Madras Municipal 
Act £ ancillary to section 338, which latter section contains ;Pan 
express exemption in favour of Government ; second, that the i&ee. 

1 i 'levied by the Municipality is a toll, and the property of Government 
is exempted from liability to pay toll by section 1(4; and thu -\rd, 
there are no express words in the section binding Governn/ ai %et 
and in the absence of express words, Government is not bouiyh™^ .J 
the taxinff nrovisions of a Statute, at any rate unless tlic intf 


BBtL under section 31 
T p K was not applica 
jkicipal victed and a noi 
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the Statute contained two express exemptions, in favour of coal Bell 

on packets, and horses and carriages ; yet it was held that the tiie 

effect of these was not to cut down the general immunity of the 
Crown, and the latter was held not liable to pay tolls on stone. sionMI* 

The Crown is only bound by express words. See also Bacon’s city op 

5 Abridgment/ Prerogative E. 5. In Attorney- General v. Donald - 
son{ 1), persons who were not members of the royal family, but 
. who lived in a royal palace, were held not liable to pay sew r er 
rates. See also Mersey Docks v. Cameron{ 2) a similar ease. Cush- 
ing v. Dupug( 3) shows that the Privy Council has powerto admit 
an appeal in bankruptcy from the Canadian Courts, though the 
Canadian Act provides that there shall be no appeal : the principle 
being that the prerogative of the Crown is not taken away except 
by express words. [He also referred to Johnston v. Minister and 
Trustees of St. Andrews' Churchy Monireal(4c), and Theberge v. 

Laudry(o) on the same point; and to Wheatons* Maple 8f Cb.(6), 

Me-parte Postmaster- GeneraKJ) and The Collector of Mosul ip atcyn 
v. Ccwaly Vencata Narrainapah ( 8) . ] This is a “toll,” and Govern- 
ment is exempt from payment of tolls by virtue of its prerogative, 
and also under section 174 of this Act. A general definition of a 
“toll” is to be found in the 1 2 3 4 Century Dictionary’ ; it is not confined 
to the privilege of passing through boundaries. Examples are 
given in Westover v. Perkim{ 9) such as “murage,” “pavage,” 
etc. A toll must he levied for some consideration, and here the 
consideration is the license — which is really a license to import. 

[He referred to Ganpat Putaya v. The Collector of Kanara{ 10) 
and The Secretary of State for India v. Math urahhai (11), as to 
the interpretation of Indian Statutes in accordance with the 
general rule that the Crown is exempt; to the , 4 Encyclopaedia of 
the Laws of England,’ article “Toll” and to Maxwell on the 
4 Interpretation of Statutes/ page 188. J The exaction of money 
from the Crown is a divesting of the Crown estate which cannot 
be done without express words. 


(1) 10 M. & w., 117; 11 LJ., (Ex,), 338. 

(2) 11 443 ; 35 L J., (M.C.), 1. 

(3) L.B., 5 App. Cas., 409. 

(5) L.R„ 2 App, Cas., 102. 

(7) L.E., 10 Ch. D., 595. 

(9) 2 E. & E., 57 ; 28 L.J., (M.C.), 227. 
(11) 14 Bom., 213. 


(4) L.B., 3 App. Cas., 159, 
(G) [1893] 3 Ch., 48. 

(8) 8 M.I.A., 529 at p/550. 
(10) I.L,R., 1 Bom., 7. 


illlllM 



(1) 2 E. & E , 57 , 28 L J., (M.C ), 227 

(2) L.R., 10 Ch. D., 59S. 

(3) [1893] 3 Ch., 48, at p. 54. 
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Bb1b Mr. E. Brown for complainants -.—Assuming the rule of cou- 

T »- p struction contended for on the other side to he applicable to Indian 
Municipal Acts, jet on the construction of the Act the conviction is right. 
SIONEBS It is a question of construction and the question is what is the 
Oitv op meaning of the City of Madras Municipal Act. There have been 
Madras. amendments of it — such as Madras Act VII of 1884, Act II of 
1892, and Act II of 1901— The Indian Tolls (Army) Act, which 
repeals certain words in section 174. This Act is a fitter place to 
look to for light as to the definition of a “ toll,” and the definition 
which it gives does not include, inter alia , octroi duties. There 
can be no doubt that the duty leviable under section 841 is in the 
nature of an octroi duty rather than a toll. This view is supported 
by reference to section 170 and to schedule D. Section 119, which 
imposes a tax on buildings, contains no exemption in favour of 
Government Exemptions are contained in sections 188, 148, 158, 
170, 174, 832 and 338 ; and it is the case of the other side that all of 
these are unnecessary. If the test is whether the intention to tax 
Government is manifest from this Act, I answer that it is manifest. 
As there are so many sections in which Government is expressly 
exempted, and as section 341 contains no such exemption, the fair 
inference as to intention is that it was intended to tax the Grown. 
It is also worthy of note that two of the sections containing 
exemptions in favour of the Grown have been amended. 2 & 3 
Wm. IV, cap. 71, section 3 was under consideration in Westom v. 
Perhm{ 1). In that section, no mention whatever is made of the 
Crown, though the King is exempted by sections 1 and 2. The 
fact that the Grown is mentioned is not conclusive ; the manner in 
which it is mentioned has to be regarded. [He referred to Esc-parte 
Postmaster-General (2) and to the Prescription Act, section 1 of 
which relates to profits, section 2 to ways, and to section 3 to light ] 
Wheaton v. Maple Sf Co (3) proceeded on the ground that as the 
Grown was expressly exempted in one section and not in another, 
there was no intention to exempt in the latter— see at page 54. As 
to the other cases cited they can only be useful with reference to 
the terms of the Acts construed. Ex-parte Postmaster-General(2 ) 
only raised the question whether the Crown could insist on its 



priority in spite of the fact that the property had become rested Be,ll 
in the trustee for the general body of creditors. Neither this case 
nor Smtthett v. Blythe(l) help the petitioner very much. The 
sections on which W estover v. Pe?'fa'ns( 2) was decided show how sioners 
little it can apply to the present case The exemptions in 3 Geo. oit/of 
IV, cap. 126, section 32 and 4 Geo. IV, cap 95, section 24, are 
purely personal. It was distinctly found that the carriage was 
being used by permission of the Queen, and was used by the equerry 
in the exercise of his office. The Act upon which Mayor , <$•<?., of 
Weymouth v. Nugent( 3) was decided was a private one and it is 
impossible to ascertain a principle of construction from the decision 
without reference to the terms of the Act, which are not cited. 

Attorney -General v. Donaldson(&) depended on the technical nature 
of the proceedings, which were peculiar to the Crown. [He also 
referred to Maxwell on ‘ Statutes,’ 2nd edition, page 166; 3rd 
edition, page 186; Mersey Docks v, Cameron { 5); Bacon’s * Abridg- 
ment/ Prerogative E 5.] The City of Madras Municipal Act 
would be within the exception of the first paragraph based upon 
public good ; moreover, as stated in Bacon, express words are not 
necessary to bind the Crown if the intention to do so is manifest. 

Moore v. 8mith{ 6) shows this : a case that is dealt with on page 191 
of Maxwell on ‘ Statutes/ 3rd edition. Hardcastle on ‘Statutes’ 
also deals with the rule stated in Bacon at page 185 of the first 
edition. The questions of the existence of a prerogative, and of the 
existence of an intention to tax the Crown, are distinct ; it has 
first to be considered whether there is an intention to tax. As to 
section 341 being ancillary to section 338, no authority has been 
cited for such a principle of construction. According to Lord 
Coke, the three kinds of Statutes which are binding on the king, 
though he be not mentioned, are those relating to the advancement 
of religion, to the interests of justice, and to the relief of the poor. 

But does the rule of construction contended for on the other side 
apply to Indian Acts F It is submitted that it does not. Sargent, 

0 J., in The Secretary of State for India v. Uathurabhm( 7) differs 
from Westropp, J., and the obiter dictum of the former is directly 


(1) X B. & Ad., 509. 

(3) 34 L J , (M.C.), 81 , 6 B. St, S , 22. 
(5) 11 H.L.C., 443 , 35 L.J., (M.C.), 1. 
(7) I.L.R., 14 Bom., 213. 


(2) 2 B & E., 57 , 28 L J , (M.C.), 227. 
(4) 11 M & W , 117 s 11 L.J., (Ex.), 338. 
(G) 28 L.J , (M.C.), 126. 
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Bkll opposed to Armn v. Ralihal Ghunder Roy Ghdwdhry( 1)— a e£$e 
against the Secretary of State. [He also referred to Apptiytiv. 

Mtf»ib»Xa ff ie Collector of Vtzagapatom(2) and Ganpat Futaya v The Collector 
3lS : 0 / Ramra{3).l i Where the Indian Legislature intends to put Gov-* 
CrftfS* ernment and its officials on an exceptional footing, that intention 
jg i e {t to he implied but is expressed, as in the Piocednre Code, 

* thh^ Limitation Act, the Easements Act and elsewhere Such an 

intention cannot he read into the Acts enabling local authorities to 
levy taxes and impose dues Compaie the District Municipalities 
Acts and the Local Boards Acts These enactments contain pio- 
visions of general application, from certain of which Government is 
exempted by express language Act XI of 1881 may he referred 
to on this point, and on the question of intention. This Act 
empowers the Secretary of State to prohibit the levy of taxes 
payable by him, even where there is no exemption in favour of 
Government So it is part of the system that the Secretary of 
State should be taxed, and the Legislature has provided an easy 
method for preventing the levy of taxes such as that under 
consideration. 

The AdtocaU -General, in leply, cited Lord Coke’s definition of 
a “ toll ” in the second Institute, page 58, and contended that the 
tax imposed by section 341 was a toll within this definition, and 
that the definition of a toll in the Tolls (Army) Act of 1901 could 
not affect the question, being only for the purposes of that Afet ; 
also that the latter Act did not show when liability arose, but only 
defined powers which might he used after it had arisen. The 
intention of the City of Madras Municipal Act could not he aseflte 
tained, nor could it be legitimately construed by perusing" othe? 
Statutes. He contended that section 174 governed section 341. 

Benson, J — Major Bell, the accused in this case, is the 
Superintendent of the Government Gun Carriage Factory in the 
City of Madras. He caused certain timber to be brought into the 
city on account of Government without obtaining a license and 
paying the fees prescribed by section 341 of the City of Madras 
Municipal Act I of 1881, and for this act he has been prosecuted 
at the instance of the Municipal Commissioners and has been fined 
the nominal sum of one rupee. 
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The learned Advocate-General asks us, in the exercise of our 
powers of revision, to set aside the conviction and sentence as 
contrary to law The object of the prosecution and of this revision 
petition is to obtain an authoritative decision of this Court as to the 
applicability of section 341 to Government timber and firewood. 
The section enacts that 44 no timber or firewood shall be brought 
within the city without a license specifying the place and condi- 
tions of storing, to be issued by the President under the bye-laws, 
on payment of a fee which should not exceed the following rates : — 
Timber Rs 5 per ton; firewood Re. 0-6-0 per ton.” 

There is nothing in the section to limit the liability of Gov- 
ernment timber, though exemptions in favour of Government 
are found in several other sections of the Act. The prima facie 
inference is that the Legislature intended to make the section 
applicable to such timber The learned Advocate-General, how- 
ever, contests this inference, and contends that the conviction is 
bad on three grounds, viz : — 

“1 Because the Magistrate ought to have held that the 
provisions of section 341 as to taking out a license for import in g 
wood are merely ancillary to the provisions of section 338 as to 
taking out a license for storing wood and that the exemption in 
favour of Government in section 338 applies also to section 341. 

“ 2 Because, if as held by the Magistrate, the license fee 
leviable under section 341 is to he tieated as a tax on importation 
it amounts to a toll, and Government property is expressly 
exempted by section 174 from payment of tolls. 

44 3. Because the Crown is not hound by the taxing provisions of 
a Statute unless there be express words to bind it, or in the absence 
of express words, unless the inference that it was intended to hind 
the Crown is manifest and irresistible, whereas on the true construc- 
tion of this Statute, no such intention is anywhere to be found.” 

The first two grounds appear to me to he clearly untenable. 
The license mentioned in section 341 is quite distinct from that 
mentioned in section 338. The latter section requires the occupier 
of every place used for the sale and stoiage of wood and certain 
other inflammable materials to take out a license, just as other 
sections require those who keep livery-stables, slaughter-houses 
and bake-houses, or who exercise certain dangerous and offensive 
trades, to take out a license, the object being to give the Munici- 
pal authorities the power to control such places in the interest of 

35 





Bell 

to. 

The 

Municipal 
Commis- 
sioners 
for THE 
Citt or 
Madras. 


■ V 


; i li 

; i 


111 


p. 


n 

i-pf, ■ 

>f * ■ 


iinMr 










THE INDIAN LAW REPOBTS. [VOL. XXV. 


Bmt the public. Section 341, properly understood, is a section which 
«• imposes an octroi or town duty under the guise of a license fee. 
Mokicipal This is manifest from the heavy incidence of the fee and from the 
2K proviso in the section for a drawback of nine-tenths of the fee in 
sob the it.. and also from the fact that the president 
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proviso in the section for a drawback of nine-tenths of the fee m 
case the wood is exported, and also from the fact that the president 
has no discretion to refuse to grant a license. A person may 
import wood under section 341 without taking it to a place licensed , 
under section 338, and a person may keep a place under section 338 , 
without importing under section 341. I can see no reason for 1 
holding that the exemption from control m section 338 m favour 
of a place occupied by Government operates to exempt from 
taxation under section 341 the person who imports Government 
wood. Nor can it, with any show of reason, be said, that the 
exemption provided by section 174 in favour of Government as 
regards tolls, extends to the fee or town duty imposed by section 
341. The tolls referred to in section 174 are those tolls, and those 
tolls alone, which the Commissioners are authorised to levy eo 
nomine by section 170 and which are specified in schedule D of the 
Act. 

There remains the contention which was pressed upon us by the 
Advocate-General with much force and learning, viz., that the fees 
payable under section 341 are tolls, and that the Crown has a 
prerogative exemption as regards all tolls, and that, even if they 
are not “ tolls,” the Crown, or, in this country, the Secretary of 
State for India in Council as representing the Crown, is not bound 
by the taxing provisions of a Statute unless there be express words 
to bind the Crown, or in the absence of express words, unless the 
inference that it was intended to bind the Crown, is manifest and 
irresistible, and that such intention is not to be found in the City 
of Madras Municipal Act He contended that no intention to 
render the Crown liable under section 341 can properly be inferred 
from the fact that in other sections of the Act Government is 
expressly exempted from liability and he quoted a number of 
English cases in support of his contention. There is, no doubt, 
abundant authority to show that in England the Crown is by 
virtue of its prerogative exempt from the payment of tolls, hut it 
is also clear from the Indian Councils Act, 1861 (24 & 25 Yict., 
cap. 67) that it is competent for the Indian Legislatnres to make 
laws which may cut down the prerogative of the Crown in certain 
matters. This is clear with regard to the Governor-General ip 
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1 Council from section 21 which provides that “ no law or regulation 

1 made by the Governor- General in Council (subject to the power 

■ of disallowance by the Crown as hereinbefore provided) shall be 

I deemed invalid by leason only that it affects the prerogatives of 

I the Crown ” 

I I had at first some doubt whether the Governors in Council of 

f this Presidency and of Bombay are competent to make any law 

which shall affect the prerogative of the Crown. This doubt was 
caused by the absence of any section similar to section 24 in regard 
to the powers of these local Legislatures, and it w r as strengthened 
by finding that Sir C. Ilbert in his work on the 4{ Government of 
India” (pages 223 and 226) assumed, for the same reason, that 
they have no such power. On further consideration, however, and 
after consultation with my learned colleague, 1 am of opinion that 
the local Legislatures are competent to make such a law, provided 
it does not affect the prerogative in regard to any matter specially 
exempted from their jurisdiction or from the jurisdiction of the 
Governor-General in Council. The authority to legislate as 
r regards matters which affect the prerogative is not conferred on the 
. Governor-General in Council by section 24. That authority is 
conferred by section 22 which gives the Governor-General in 
Council full legislative authority save in regard to certain specified 
I matters, some of which affect the prerogative, and some of which 
do not do so. That section in substance re-enacts section 43 of 
3 & 4 William IV, cap. 85, with this important difference that it 
omits the general words of the latter section which prohibited the 
Governor-General in Council from “ making any laws or regula- 
tions which shall in any way affect any prerogative of the Crown.” 
That limitation had, in the interval, been removed by section 26 
of 16 & 1% Viet , cap. 95, which provided that “ no law or regulation 
I made by the Governor- General in Council shall he invalid by 
reason only that the same affects any prerogative of the Crown, 
provided,” etc. Thus section 22 of the Indian Councils Act, 1861, 
conferred on the Governor-General in Couueil a general power 
to legislate even in matters affecting the prerogative, except in 
regard to certain specified matters, and section 24 was enacted 
ex majore cautela so as to show beyond all doubt that the important 

1 change in the law made, subject to a qualification, by section 26 
of 16 & 17 Viet., cap. 95 was, without any qualification, maintained, 
in the new Councils Act, 24 & 25 Viet., cap. 67. The extent of 
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B,„ Ike legidatiee pomis of the Governor m Council »< tUs 
•• a nJ ol Bombay is Mined and limited m sections 42 aid 43 of tins 
mnam Aot Under section 42 the Governor in Council of this Presidency 
may “ make law. end regnlutione for tk. P »« ^ good govern- 
bob. the „ f tl Presidency provided tliey shall not affect any o 

SZ rU*» «* » or of any other Act of Ma—rn 
force or hereafter to he in force in such Presidency. Section 43 
then specifies certain matters which are not to be dealt with bj 
the local Legislature save with the previous sanction of the 
Governor-General. In neither section is there any general limi a- 
tion in regard to matters affecting the prerogative The limita- 
tions imposed on the Governor-General m Council by the latter 
part of section 22 must necessarily be held to apply to the sub- 
ordinate Legislatures of this Presidency and of Bombay but subject 
thereto and to the restrictions imposed by sections 42 and 43, a 
law passed bv the Legislature of this Presidency for its “peace 
and good government” is not, in my opinion, imalid by reason 

only that it affects the prerogative of the Giown The City of 
Madras Municipal Act is such a law, and even if the fees specified 
m section 341 thieof are to he regarded as “ tolls ” to which the 
prerogative of the Crown would applv in England (a proposition 
which I think is doubtful), there would be nothing contrary to law 
in the local Legislature lecpiiring such fees to be paid on Govern- 
ment wood iu the same wav as on wood, the property of private 

If the fees are not to be regarded as “ tolls,” with a special 
prerogative exemption in favour of Government, still less can they 
he regarded as necessarily inapplicable to Government if they are, 
as I think they are, in reality a mere tax or town duty, similar 
to the duty imposed by Act 1 of 1890 (Madras) on all tobacco 
brought into the City of Madras It w ould, no doubt, seem to he 
the case that iu England, owing to historical causes, the Legis- 
lature has proceeded on the view that the Crown is not hound by a 
Statute unless named in it, and we, therefore, find that the Crown is 
m many Statutes expressly stated to he hound, but it is impossible 
to say broadly that m India the Crown is not bound by a Statute, 
or the taxing provisions of a Statute, unless expressly named 
ir. it. Such express inclusion is altogether exceptional. It would 
be more correct to say that, as a general rule, the Indian Legis- 
latures have proceeded on the assumption that the Government 




VOL. XXV.] 


MADRAS SERIES. 


46? 


will Tbe bound by the Statute unless expressly or by necessary Bflt 
implication excluded from its operation. Government, when a T „ s 
party to litigation, pays Court-fees just as other suitors do because 
there is no special exemption in favour of Government in the Court loners 
F ees Act. On the other hand, Groyernment is specially exempted ClTY 0F 
from the payment of stamp duties under the General Stamp Act Madras. 
1899, section 3, proviso 1, <k in eases where but for this exemp- 
tion flm Government would be liable to pa) the duty chargeable 
in respect of such instrument ” This amounts to a statutoiv 
declaration that Government would be liable to pay the duty but 
for the special exemption. In hko manner goods belonging to 
Government or specially exempted from duty under the Sea 
Customs Act and the Indian Tariff Aet, and it would be easy to 
enumerate many other Acts m which exemptions aio made in 
favour of Government on the evident assumption that but for such 
exemption the Government would be bound. Perhaps, however, 
the most impoitaiit Act of all ib the “ Municipal Taxation Act, 

1881” passed bv the Governor-General in Council It gives the 
Governor-General in Council power hv an Older in writing to 
prohibit the levy by a Municipal Committee of any specified tax 
payable by the Secretary of State for India in Council, but 
provides that in such ea&e c * the Secretary of State in Council 
shall he liable to pay to the Municipal Committee, in lion of 
such tax, 5 ’ such sums (if any) as an officer appointed by Govern- 
ment may, in all the circumstances of tho ease, determine, to be fair 
and reasonable. The preamble to this Act does not allege that 
the imposition of a tax payable by the Secretary of State to a 
Municipal authority is opposed to the prerogative of the Crown. 

It assumes that such taxation is legal. The Act, in effect, is an 
acknowledgment by the supreme legislative authority in India 
that Municipal taxes may he legally and properly payable by 
the Secretary of State for India in Council. We have not been 
referred to a single Local or Municipal Act in which Government 
or the Secretary of State is expressly named as liable to taxation. 

If such liability did not exist or if it depended, as the Advocate- 
General contends that it does, on the Government being expressly 
named in the Statute, this Municipal Taxation Act of 1881 would 
have had no scope for application and wonld have been unnecessary. 

Tire Legislature has treated such taxation as legal and proper, hut 
has provided a special machinery for its assessment and levy, iq, 
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order to guard against abuses or inconveniences that might arise 
if the machinery were that provided by the Acts as suitable m tho 
ease of private persons. A similar policy is embodied in the 
Indian Tolls (Army) Act II of 1901, and the Government Build- 
ings Act IY of 1899. It may be noted in passing that in tho 
former Act, octroi or town duties are specially excluded from 
the definition of “ tolls from the payment of which the Act 
exempts military persons and certain military property and certain 
property of His Majesty. It is in my opinion impossible to hold 
that these Acts and similai exemptions in other Acts were made by 
the Legislature in ignorance of the prerogative rights of the Crown 
or merely ev major e cauh la and without an> legal necessity . e 
whole history and tenor of Indian legislation is opposed to the 
contention. It may bo taken, thou, that tho local Legislature has 
power to impose taxation foi purposes that make for the peace and 
good government of the presidency, and that such taxation is not 
invalid by reason only that it is payable by the Secretary of State 
for India in Council. Tho question, then, after all comes to this, 
■whether on the true construction of the City oi Madras Municipal 
Act I of 1884, there is clearly manifest an intention to make 

section 341 applicable to wood imported by Government, and the 

iutontion is to be gathered, according to the ordinary rules of 
construction, from tho general scope and tenor of the Act, and of 
tho legislation m pan materia of which it forms a part. I am of 
opinion that the question must be answered in the affirmative. 
Wo find that in the City of Madras Municipal Act (Y of 1878), 
which was in force before the Act of 1884, there were provisions 
for lovying taxes on buildings and lands, on professions and 
salaries, and on vehicles and animals, and for levying tolls on 
vehicles and animals entering Municipal limits. Government 
buildings and lands were not exempted from taxation, though tho 
Madras Harbour Works were exempted, as were also places used 
for public worship and burial grounds. Besides tho general tax 
on buildings and lands, there were special taxes leviable on build- 
ings and lands as a water rate, and as a lighting rate. In 
regard to neither was tho Government generally exempt, but 
buildings and land in Fort St. George, which all belong to 
Government, were exempt from the lighting tax, though not from 
the water tax. This is notable as showing that the Legislature 
fttiaind the question of exemption of Government building^ 
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and lands and expressly gave that exemption in part, though not Bull 
generally. Military officers wen 1 not exempt from the tax on t ® t 
salaries, hut gun carriages, ordnance carts and waggons, cavalry 
horses and vehicles and animals belonging to Government, were moners 

exempt from the vehicle and animal taxes, and it was provided qix^op 

that no tolls should be paid £< for the passage of troops, Government Madkas 
stores, Government vehicles or animals or any other Government 
property, Government was also exempt from the provisions of 
the sections which required persons exercising certain dangerous 
and offensive trades, keeping ^tables, cart-stands, &c , and places 
for the storage and sale of wood and other inflammable substances, 
to take out licenses and pay foes in respect thereof. 

A section (328) corresponding to section 338 of the present 
City of Madras Municipal Act, existed in the Act of 1878, but it 
had no sootion corresponding to section 341. Strong objections, 
to a great extent sentimental, wore taken by military officers to 
the payment of a profession tax under the Towns Improvement 
Act which was then in force in the mufassal Municipalities, and 
this, together with certain abuses which had occurred in icgard to 
the levy of the tax on Government buildings and lands, led the 
Legislature to pass Act XI ot 1881, the Municipal Taxation Act 
already referred to, by which the Governor- General in Council 
was cmpoweicd to prohibit the levy of any specified M unici pal tax 
payable (1) by Military Officers, (2) by the Secretary of State for 


v 


ladia in Council, on ccitain terms as to compensating the Municipal 
authorities. It was after this Act was passed that the present City 
of Madras Municipal Act, 1884, was passed, and in it we find 
section 341 introduced for the first time. No exemption in favour 
of Government is made in this section. The effect of this section 
is to impose an octroi or town duty on timber and firewood 
brought into the City. Six years later a similar duty was imposed 
by Act I of 1890 (Madras) on all tobacco brought into the City, 
and again wo find no exomption in favour of Government. Look- 
ing to the precise manner in which the Government is exempted 
from payment of certain taxes and fees and to the absence of any 
such exemption in the case of other taxes and fees, it seems to me 
that the clear intention of the Legislature was to give exemption 
in the eases specified, and not to give exemptions in cases not 
specified. The omission of any exemption in the case of Town 
lotted appears to be intelligible enough^ and to be in accordance 
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BrlL with the general policy of the Supreme Indian Legislature as 
T ® B indi cated hy the Municipal Taxation Act, 1 881. Under this Act, 
Municipal Government has the power to prohibit the levy of the tax if it sees 
SEX fit to do so ; but to hold that the Legislature when enacting the 
Stt oi City of Madras Municipal Act, 1884, did not mean to make section 
Madras. 34 ! applicable to Government, would, in my judgment, he opposed 
to the manifest intention of the Act, when construed in its natural 
sense according to accepted canons of interpretation applicable to 
Indian Satutes, and with reference to the course of legislation in 
India and the Acts which have from time to time been passed 
in pari materia. 

In this 'view tlic conviction was right and the revision petition 
must be dismissed 

B hash yam Ayyaxgar, I. — The petitioner is the Superintend- 
ent of the Gun Carriage Factory at Madras and in his official 
capacity caused to he brought within the City of Madras on the *th 
November 1900 and the 4th February 1901, 21 logs of timber of 
the aggregate weight of 14{ tons without obtaining a license from 
the Municipality of Madras, on pi) ment of the fee prescribed hy 
section 341 of Madras Act I of 1884 It is admitted that the 
timber so brought was the property of Government and was re- 
quired for the purpose o£ building gun carnages for His Majesty s 
forces and that if the same were liable to duty under section 341, 
such duty will ha've to bo paid out of the Public Indian Revenue. 

The petitioner, having been convicted and fined by the Chief 
Presidency Magistrate for having brought the timber into the City 
without obtaining a license from the Municipality of Madras, this 
revision petition has been preferred for the purpose of determining 
whether the licenso prescribed by section 341 is necessary in the 
case of timber brought into the City of Madras hy Government. 
The legality of the conviction of the petitioner is questioned solely 
on the ground that he was not bound to obtain the license pre- 
scribed by section 34 1 , and it is the only question that has been 
argued. The learned Advocate-General, who appears for the 
petitioner, bases his contention on three grounds : — 

i. that section 341 is merely ancillary to section 338 and 

that the exemption in favour of Government in the 
latter is therefore equally applicable to the former ; 

ii, that the exemption from payment of tolls made by 
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tlie license-fee prescribed by section 341, snob fee 
amounting in fact to a toll ; and 
iii. that the Crown is not bound by the taxing provision 
of a Statute unless there be express words to bind it 
or unless the inference that it was intended to bind 
the Crown is manifest and irresistible, whereas on 
the true construction of Madras Act I of 1884 no 
such intention is anywhere to be found. 

The first two grounds are clearly untenable and present no 
difficulty. Section 338 enjoins that } early licenses should be 
obtained in respect of every place set apart for the sale or storage 
(foi* other than private use) of timber or firewood, &c , by the 
occupier of such place. The fee and the rate of fee for the issue 
of such licensee are to be fixed by the Commissioners with the 
sanction of the Governor in Council under section 420, and “ the 
president may, as he in his discretion and under such restrictions 
and regulations as ho thinks fit, grant or lefuse such license.” 
The proviso to section 338, exempts fi om the operation of the 
section any such place in the occupation or under the control of 
Government. This section (338) was practical!) in force since 
18G7. But section 341 was enacted only in 1834 and is in no sense 
ancillary to, or dependent upon, section 338. It leally imposes 
octroi duties or town duties on the impoitation of timber or fire- 
wood, the duty being regulated with refeience to its weight. The 
importer is required, on payment of the duty, to obtain a license 
specifying the place and conditions of storing of the timber or 
firewood and the President has no discretion to refuse such license. 
The specification, in the license, of the intended place of storing 
will enable the Municipal Commissioners to find out if the 
occupier of such place of storage, if it be not in the occupation or 
under the control of Government, has obtained the license pre* 
scribed by section 338. Tae primary object of section 341 is the 
levy of import duty and that is entirely independent of section 
338. Incidentally, no doubt, provision is made in section 341 
in view to check the evasion of section 838 in cases to which that 
section is applicable. Timber or firewood imported by Govern- 
ment may or may not be stored in a place in the occupation or 
under the control of Government. It is impossible to connect 
section 341 and section 338 in such a way as to justify the 
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engrafting on the former, of the exemption m favour of Govern- 
ment contained in the latter 

The second ground urged proceeds upon the assumptions that 
the scope of section 174 is much wider than it really is and that 
the duty leviable under section 311 can be legardod as a 4 £ toll 99 
A leference to section 98, particularly to clause 9, shows that tolls 
leviable under the Act are only in lespect of vehicles and animals 
entering the Municipal limits Such tolls are dealt with in 
sections 170—178 under the heading of “ tolls on animals ant 
vehicles entering the Municipal limits’ 5 and the iates of tolls and 
the vehicles and animals in respect of which tolls aie leviable are 
specified in schedule I> A lefeionce to the schedule shows that 
the i ate of tolls vaiies accoidiug as the animals or vehicles are 
laden oi not laden Bo far as Government is concerned section 
174 exempts Government liom payment of tolls foi the passage of 
Government 'vehicles oi animals. Government stoics or any other 
Government property, The exemption can onl> relate to tolls 
h viable as such under section 170 of the Act and the v arc specified 
in schedule D. I do not advert to the amendment ot that section 
by the Indian Tolls (Aimy) Act (11 of 1901; as the amendment 
does not affect the question undei consideration The duly leviable 
under section 311 is not ioi the passage of timber or firewood, 
within tlio meaning oi section L74. but for importing the same into 
the City. The exemption in tavoui of Government in section 174, 
can only apply to duties leviable under the Act as 44 tolls 55 (sec- 
tion 170) and cannot he extended to section 341 even if the duty 
prescribed by the latter can bo regarded as a 44 toll 55 in its general 
sense. In my opinion iho duty imposed by section 341 on 
timber or firewood impoitod into the City of Madias is leally 
an octroi-duty and that it is such is made perfectly clear by the 
amendment of that section by Madras Act II of 1892 providing 
for drawback upon timber or firewood expoited from Madras, 
in respect of which import duty has been paid 

I do not think that 44 toll 55 even in its wide acceptation can com- 
prise such a tax. ct Toll’ 5 is defined in the 4 Century Dictionary 5 
as 44 a tax paid or duty imposed for sonic use or privilege or 
Cither reasonable consideration 55 and this definition, 1 think, 
brings out best the meaning of the word 44 toll 55 from a legal 
point of view, The learned Advocate-General, relying upon the 
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definition ot “ toll ” given in Sheppard’s 6 Abridgment J urges that Bftl 
the term will include octroi-duties or town-duties on the impoit 
of goods. That definition is quoted in the argument of Counsel 
in Westou<r v. Poking 1) and I am by no meaus satisfied that siojsfrs 

an octroi-duty payable bv the owner of goods— and not by the cm oj 

buyer as stated in Sheppard’s definition — falls within the defini- ^ U>IUS 
tion. Ttseems to me that the definition quoted above from the 
Century Dictionary succinctly expresses the idea conveyed bv 
the definition in Sheppard’s £ Abridgment 5 I may here refcr to 
the definition of “ tolls ” given in the Indian Tolls (Army) Act II 
of 1901, section 2 (//), which, while more comprehensive than 
“ tolls” referrod to as such in Madras Act I of 1881, expiessly 
excludes customs-duties and octroi- duties or town-duties on the 
import of goods. 

Tho learned Advocate-General bases his contention chiefly 
on the third ground. The substance of his argument is that tho 
Crown is not hound to pay the duty imposed by section 34 i 
because Government is neither expressly nor by neccssarv 
implication included within the purview of that section ; and that 
the express exemption of the Crown from taxes imposed under 
several other sections of the Act cannot legitimately lead to the 
necessary implication that the Crown is liable to pay taxes imposed 
by section 341 and certain other sections in xegai d to which 
there is no similar exemption. The question was argued on both 
sides with reference to certain English and Indian decisions, in 
some of which it was held, that the Crown was not bound because 
it was not expressly named, and in others, it was bound though 
not expiessly named. The extent to which decisions in English 
Courts, passed with reference to Statutes of Pailiament and the 
prerogatives of the Crown under the English Law, will be a safe 
guide to the interpretation of Acts passed bv the Indian Legisla- 
ture and the prerogatives of the Crown in India, will depend very 
much upon the policy and course of Indian legislation and the 
powers of the Indian Legislature — especially of the Provincial 
Legislatures, whose competence to affect by legislation the 
prerogatives of the Crown is seriously doubted by Sir Courtenay 
Ilbert in his recent work on the “ Government of India” (at pages 
223 and *>226) ^ 
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(1) 2 E. & E, 67 at pp. 61-62 ; 26 L J., (M.C.), 227. 
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Btr r It is unnecessary to advert to the powors of the Indian 

T ^ r Legislature and the course of Indian legislation prior to 3 & 4 
M(jniup\t, yyilliam IV (1833), cap. 85, which vested the legislative power of 
SIONFKS the Indian Government exclusively in the Governor-General in 
o’ity'op Council. Section 43 of that Act defined the powers of the Indian 
Mamas. Legislature as follows : — 

“ And he it enacted that the said Governor-General in Council 
shall have power to make laws and regulations for repealing, 
amending or altering any laws or regulations whatever, now in 
force, or hereafter to ho in force in the said territories or am 
part thereof and to make laws and regulations for all persons, 
whether British or native, foreigners or others and for all Courts 
ot -Tustiic whether established by His Majesty’s charters or 
otherwise and the jurisdictions thereof, and for all places and 
things whatsoev cr within and throughout the whole and even' 
pari of the said territories and for all servants of the said Company 
within the dominion of princes and states in alliance with the 
said Compam ; save and except that the said Govanoi -General 
in Couneil shall not have tho power of making auv laws or 
regulations which shall in any way repeal, vary, suspend or affect 
any of the provisions of this Act or am of the provisions of tho 
Acts for punishing mutiny and desertion of Officers and Soldiers 
whether in tho service of His Majesty or oi tiro said Company, or 
any provisions of any Act hereafter to ho passed in any wise 
affecting the said Compam cr the said territories or the inhabit- 
ants thereof or any laws or regulations which shall in any way 
affect anv prerogative of the Crown, or the authority of Parliament 
nr the constitution or rights of the said Company or any part of 
tho unwritten laws or constitution of the United Kingdom of 
Great Britain and Ireland whereon may depend in any degree 
the allegiance of any person to the Crown of the United King- 
dom or tho sovereignty or dominion of the said Crown over any 
part of tho said territories ” By section 59 of the same Statute 
it was provided that the Provincial Governors in Council were no 
longer to hav e the pow'er of making laws except in case of urgent 
necessity and then only until the decision of the Governor-General 
of India in Council should bo signified thereon. It will he noticed 
that by section 43 the Governor-General in Couneil was prohibited 
from making any law affecting the prerogative of the Crown. 
This provision, howover, was modified by 16 & 17 Viet,, cap. 


1 Wf. , „ V* , M up,, 


VOL. XXV.] 


MADRAS SERIES, 


475 


95, section 26, which provided as follows : — “ No law or regulation 
made by the Governor- General in Council shall be invalid by 
reason only that the same affects any prerogative of the Crown, 
provided such law or regulation shall have received the previous 
sanction of the Ciown signified under the Royal Sign Manual of 
Her Majesty, countersigned by the President of the Board of 
Commissioners for the affairs of India.” 

When the Indian Councils Act 1861 (24 & 25 Viet., cap. 67), 
was passed, section 43 of 3 & 4 "William IV, cap. 85 and section 
26 of 16 & 17 Viet., cap. 95, weie, among others, repealed and 
the legislative powers of the Provincial Governors in Council were 
restored. Section 22 of the Indian Councils Act defines the 
legislative powers of the Governor-General in Council and it 
substantially corresponds to section 43 of 3 & 4 William IV, cap. 
85, except in one important particular, i e., that the prerogative 
of the Crown is not excepted from the legislative authority of the 
Governor- Geneial in Council save, of course, in so far as the 
matters specially excepted may comprise certain prerogatives of 
the Crown. Section 24 expressly provides that a law made by 
the Governor-General in Council shall not be deemed invalid by 
reason only that it affects the prerogatives of the Crown. This 
is simply a reproduction of the first part of section 26 of 16 & 17 
Viet., cap 95, which section was repealed. This section is really 
superfluous and can be regarded as inserted only ‘ ex majore 
cautelct / as an important change was made in the law by sub- 
jecting the prerogative of the Crown to the legislative authority 
of the Governor-General in Council, except in so far as such 
prerogative may relate to the allegiance of anv person to the 
Crown or to the sovereignty or dominion of the Crown over any 
part of the Indian territories — which are specially excepted by the 
concluding paragraph ot section 22 Section 42 empowers the 
Provincial Governors in Council to make laws and regulations 
“ for the peace and good government ” of tbe provinces, subject to 
the condition that no Act of Parliament then in force or there- 
after to be in force in the provinces is to he affected by any 
provincial legislation. It will bo noted that the matters which 
may he dealt with by the provincial Legislatures are not specifi- 
cally enumerated as in the ease of the Governor-General in Council, 
nor are the matters comprised in the last paragraph of section 
22 ? which are excepted from tbe legislative authority of the 
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B frt Govmnoi -General in Council, specially excepted in section 42 from 
1 l HP that of the Provincial Governors m Council. It seems probable 
Ml mc ipaf that it was considered unnecessary that the exceptions covered by 
sioTis the last paragraph of section 22, should be engiafted on section 42 
Cm* of inasmuch as section 42 empowers Pi’ovincial Governors in Council 

MAnftAs, to make laws only for the “ peace and good government ” of tho 
province, and that such power cannot possibly extend to any of 
the matters comprised in the last paragraph of section 22. Whether 
this is so or not, it is obvious that matters excepted from the 
legislative authority of tho Govunoi-Goneral m Council cannot 
he within the powers of snhoidinate provincial Legislatures. It 
is true, as pointed out hv Sir C Ilbcit, that there is no section, 
with icspeet to tho laws passed by provincial Legislatures 
cori espondiug to section 24 which i elates only to laws passed b\ 
tho Go vei nor- Gouei al in Council affecting the prerogative of the 
Ciown Docs this warrant the inference drawn by Sir Courtenay 
Tlbeit that the provincial Legislatures do not possess the power 
which the Governor- General in Council has, of making laws which 
ma\ affect the prerogative of the Crown ? If the power of the 
Governor-General in Council to pass such a law was conferred by 
section 24, no doubt the inference would he irresistible, that 
in tho absence ot such a section tho provincial Legislature can pass 
no <Hich law. The power ot the Governor-General in Council 
to pass a law affecting the prerogative of the Crown is derived not 
from section 21 hut from section 22 which, unlike the correspond- 
ing section 43 of 3 & 1 William I V, cap. 65, does not except the 
prerogative of the Crown generally from the legislative jurisdiction 
of the Governor-General m Council Section 42 defining the powers 
of the provincial Legislatures docs not except the prerogative of the 
Crown generalh from then jurisdiction and it can hardly be con- 
tended that there would he no need or occasion to affect any pre- 
rogative ot the Crown in making effective laws and regulations 
for the “ peace and good government ” of the province. 

The phrase ‘ peace, order and good government” is used in 
seveial Acts of Parliament conferring legislative powers on Colonial 
assemblies The 91st section of the British North America Act, 
1867, provides that it shall ho lawful for the Queen, with the 
advicb and consent of the Senate and the House of Commons, to 
tnake laws for the “ peace, ordci and good government ” of Canada, 
in relation to all matters not coming within the class of subjects 
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by this Act assigned exclusively to the Legislatures of the pro- 
vinccs In Bussell v The Queeu( 1) a question wa # s raised as to the 
validity of the Canada Temperance Act, 1878, passed by the Domi- 
nion Parliament and it was held by the Privy Council that the Act 
did not come within one of the classes of subjects assigned to the 
provincial Legislate and was tntra vu es of the Dominion Parlia- 
ment, being of a nature which fell within the general authority of 
Parliament to make laws for the order and good government of 
Canada In Ashbury v Elfc( 2) a contention was raised that the 
Act of Parliament, IS & 16 Viet , cap. 72, which gave to the Legis- 
lature of New Zealand power “to make laws for the peace, order 
and good government ot New Zealand piovided that no such law 
be repugnant to the laws of England ” did not give power to sub- 
ject to its judicial tribunals persons who neither by themselves nor 
by their agent were present in the colony It was argued that 
though the law was not repugnant to the laws of England, yet the 
moment an attempt was made by the Legislate e of New Zealand 
to affect persons out of New Zealand, that moment the local limit- 
ations ot the jurisdiction were exceeded and the attempt was 
nugatory Their Lordships of the Privy Council overruled the 
objection, it being in their opinion “clear that it is for the peace, 
order and good government of New Zealand that Hie Courts in 
New Zealand should m anv case of contracts made or to be per- 
formed in New Zealand have the power of judging whether they 
will or will not proceed in the absence of the defendant ” and 
that whether a foreign Court will oi will not enforce a judgment 
passed in the absence of the defendant under such circumstances, it 
is sufficient for trying “the validity of New Zealand laws m New 
Zealand to say that the peace, order and good government of New 
Zealand are promoted by the enforcement ot the decrees of their 
own Courts in New Zealand ” Though no question of pieiogative 
being affected by the colonial Legislature was involved in either ot 
the above cases, they afford illustrations of the liberal interpreta- 
tion which has been placed by the Judical Committee of the Privy 
Council on the expression “peace, order and good government.” 

In Cushing v. Dupuy (3) the question arose as to whether the 
Dominion Enactment, 40 Viet., cap 41, section 28, amending the 


(t) L R , 7 App Cas , S29. (2) [1893] A 0 , 339 

(3) L. B , 5 App Cas , 409. 
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Bf it Caaadian Insolvency Act and providing that the ^^entoi -he 

• Court of Appeal in matters of insolvency should he final could 
aud did derogate from the prerogative of the Crown to allow appeals 
rias* as an act of grace. Their Lordships o f the Privy Oo^xcxl 
ioe thf . t nnnecessary to consider and decide whether the Parliament f 
Madras. Canada ha d power to interfere, by legislation, with the royal pre- 
rogative, as in their opinion the 28th section ot the Inso vency Act 
did not protess to touch it and that upon the general principle 
that the rights of the Crown can be taken away only by express 
words, the power of the Queen to allow appeals as an act oi 
grace was not affected by the enactment. The attention of the 
p r iw Council was diawn to an Act ot the Parliament of Canada, 

31 Yict cap. 1, enacting rules of interpretation to be applied to 
all future legislation, when not inconsistent with the Act or the 
context, which, among others, provides that no provision or enact- 
ment in any act shall affect in any manner or way whatsoever, 
the rights of Her Majesty, her heirs, or successors, unless it is 
expressly stated therein that Her Majesty shall he bound thereby. 

An earlier decision of the Privy Council, to the contrary m 
Cumlher v. Aylmn{ 1) which was followed in The Queen v. JMu/jee 

ByrnnM 2) and in The Qaeen V M °° } T Vf 

not expressly, ovenuk 1 on the ground that the decision m that 
ease “ if not expressly overruled has not been followed and later ^ 
decisions are opposed to it ” A similar question arose before the 
Priw Council in 1856 m an appeal from the Sadr Dewam Adalat 
of Bombay in Moc/ee Kaihhooscrow Sormusjee v Coorerbhaee( 4) 
as to the operation of Act III of 1843 in barring the prerogative 
of the Crown from admitting appeals against an order rejecting 
a special appeal to the Sadr Dewani Adalat which order was de- 
clared “ final ” by that Act Their Lordships of the Privy Council 
held that the Act would have no such operation as the Indian 
Legislature had no powei to limit or affect the prerogative of the 
Crown without its previous sanction and it did not appear that the 
said Act was passed after obtaining such sanction. It was for the 
same reason that Act VI of 1856 (an Act for. granting exclusive 
privileges to Inventois), passed by the Legislative Council of India, 
was disallowed by the Court of Directors on the advice of Her 


(1) 2 Knapp’s P.C , 72 
(3) 3 488 at p 496 


(2) 3 M I A , 468 at p. 486. 
(4) 6 MJ,A ? 448 at p 455. 
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Majesty’s law officers (vide Preamble to Act XY of 1859) that Bfll 

the exclusive privilege of the Crown to grant patents for inven- tiIf 

tions was affected by the Act. The Act VI of 1 8 56 was accordingly 
repealed by Act IX of 1857, but was virtually re-enacted as Act XY sionfrs 

r . . FOR nm 

of 1859, after having obtained previously the sanction of Her cicy of 
Majesty as required by section 26 of 16 & 17, Viet , cap 95. Madras 

The Indian Councils Act, however, removed such limitation of 
the powers of the Indian Legislature. In that Act itself there is 
internal evidence that there is no such limitation even in respect 
of the powers of the provincial Legislatures, for section 43 contem- 
plates provincial legislation, with the previous sanction of the 
Governor-General, for regulating coins and patents or affecting 
the relations of Government with foreign princes or states. A 
reference to sections 19 and 38 will show that both in the Governor- 
General’s Council and in the Provincial Councils, bills may be 
introduced, with the previous sanction of the Governor-General 
or Governor as the case may be, affecting the public revenue of 
India or imposing any charge on such revenue. I draw attention 
to this specixl provision in connection with certain English decisions 
to be referred to hereafter in which it was held that although there 
is no special exemption of the King, yet he is exempted by virtue 
of his prerogative from the operation of every Act imposing a 
duty or a tax 

It has now been definitively decided by the Judicial Committee 
of the Piivy Council in more cases than one, both from India and 
the Colonies, that an Indian or Colonial Legislature is not a dele- 
gate of the Imperial Legislature, that it is restricted iu the area of 
its powers, hut within that area it is unrestricted. In The Queen 
v. Burah( 1) their Lordships of the Privy Council, in overruling a 
Pull Bench decision of the Calcutta High Court, that section 9 of 
Act XXIII of 1869 was ultra vires of the Indian Legislature, laid 
down the general law in these terms: — “ The Indian Legislature 
has powers expressly limited by the Act of the Imperial Parlia- 
ment which created it and it can of course do nothing beyond the 
limits which circumscribe those powers. But when acting within 
those limits, it is not in any sense an agent or delegate of the 
Imperial Parhament, hut has and was intended to have plenary 
powers of legislation, as large and of the same nature as those of 
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Pailiament itsolf.” The same doctrine was laid down m a latgr case, 
Kodue v. The Qmn{ 1) by their Lordships of the Privy Council m 
the iollowing terms • — “ It appears to their Lordships however, 
that the objection thus raised by tho appellant is founded on an 
entire misapprehension of the true character and position of pro- 
vincial Legislatures. They are m no sense delegates of, or acting 
under mandates from, the Imperial Parliament ’ When the British 
North America Act enacted that there should be a Legislature for 
Ontario and that its legislative assembly should have exclusive 
authority to make laws for the province and for piovincial pur- 
poses, in relation to the matters enumerated in section 92, it con- 
ferred powers not in any sense to be exercised bv delegation from 
or as agent of, the Imperial Parliament, but authority, as plenary 
and as ample, within the limits prescribed by section 92, as the 
Imperial Parliament in the plenitude of its power possessed or 
could bestow. Within these limits of subjects and area, the local 
Legislature is supreme and has the same authority as the Imperial 
Parliament. 5 ' This principle was approved of and followed m an 
appeal from New South Wales in Powell v. Apollo Candle Com- 
pany 1$) Che same doctrine virtually finds legislative declaration 

in section 45 of 3 & 4 William IV, cap 85. 

In my opinion, therefore, there can be no reasonable doubt as 
to the competence of provincial Legislatures to pass laws withm 
the area of their powers — which is narrower than the area of tho 
powers of the Governor-General in Council— though such laws 
may affect the prerogative of the Crown. If it were otherwise, 
the powers of the provincial Legislature to make laws for tho peace, 
orler and good government of the province would be unduly 
Jumpered. There is no small degree of uncertainty as to the 
extent of the prerogatives of the Crown in India and the validity of 
no few enactments of the provincial Legislature will be called into 
question in Courts on the ground that they directly or indirectly 
affect the royal prerogative. 

But m construing the general words of an enactment it may 
be important to conn lor whether any prerogative of the Crown 
will be affected by a literal construction ; and tor the purposes of 
this ease, it will be neeossary to consider whether exemption from 
statutory duties and taxes is, in the real sense of the expression, 


jp.) L.B., 9 App Can., 117. 


(2) L.R , 10 App Cas., 282 











a <c Crown prerogative/’ In the Mayoi of Lyons v East India 
Company ( 1) the principle of law bearing upon the prerogatives 
of the Crown m India was indicated by Lord Brougham in the 
following terms • — cc It is agreed on all hands that a foreign 
settlement obtained in an inhabited country by conquest or by 
cession from another power stands on a different relation to the 
present question from a settlement made by colonising, i>e , 
peopling an uninhabited country In the latter case, it is said 
that the subjects of the Crown carry with them the laws of 
England, there being of course no let he? In the former case, 
it is allowe 1 that the law of the country continues until the Crown 
or the Legislature changes it. ( Vule also Cooper v Stucut( 2), 

Then, is Calcutta to be considered as an unm- 

habited district settled by English subjects or as an inhabited 
district obtained by conquest or cession ? If it falls within the 
latter description, has the English law incapacitating aliens ever 
been introduced P If that law has never been introduced, has there 
been such an introduction of English law generally that those 
parts which ha\o been introduced draw along with them the law 
touching aliens? An answer to these three question i , . . . 

will include a consideration of the only reason for the propo- 
sition upon which the judgment below is mainly rested, viz , that 
the royal prerogative extends necessarily ant immediately to all 
acquisitions however made and that the forfeiture of aliens’ real 
estate is parrel of that prerogative ” In considering these three 
questions, the’i LoLcUhip* after adverting to the contention that 
theie is something in the law incapacitating aliens, which makes it, 
so to speak, of necessary application wheresoever the sovereignty 
of the Crown is established, as if it were inherent m the 
nature of the sovereign power, and pointing out with refer- 
ence to the laws of various countiies, that theie is no warrant 
in 'the nature of the thing, for the position that this right 
is an incident of sovereignty, observe as follows : — a Besides, 
if reference bo made to the prerogative of the English Crown, 
that prerogative in other particulars is of as high a nature, 
being given for the same purpose of protecting the State, and it is 
not contended that those branches are extended to Bengal. Mines 
of precious metals, treasure -trove, royal fish are all vested in the 
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Beli Crown for the purpose of maintaining its power and enabling it to 

t ^ e defend the State. They are not enjoyed by the sovereign in all 

Municipal or evetl [ n most countries and no one has said that they extend 
sionTes to the East Indian possessions of the British Crown.” In the 
Advocate-General of Bengal v Ranee Surnomoye Bome{ 1) Lord 
Madras. Kingsdown, after adverting to the introduction and establishment 
of the English Criminal Law in India and its application to 
Natives as well as Europeans with reference to the prerogatives of ( 
the Crown (pages 428—30), to forfeiture of the personal property j 
of persons committing suicide in Calcutta, arrived at the conclu- 
sion that the English Law of 1 felo de se ’ and forfeiture of goods and 
chattels did not extend to a native Hindu, though a British subject, 
committing suicide at Calcutta. It is unnecessary to refer to 
various other instances which will readily occur to one s mind, 
which according to the Common Law of England are comprised 
in the royal prerogative, but in the very nature of things are 
either inapplicable to or have not been introduced into India. On 
the other hand, it is probably true that the Crown has, according 
to the Common Law of India, certain prerogatives which it may 
exercise in India though notin England, notably the prerogative 
of imposing by an executive act assessment on lands and varying 
the same from time to time. The prerogatives of the Crown in 
India — a country in which the title of the British Crown is of a 
very mixed character — may vary in different provinces, as also in 
the Presidency towns as distinguished from the mufassal. The 
determination, with anything like legal precision, of all the prero- 
gatives of the British Crown in India is by no means an easy task. 

I shall now proceed to consider how far the canon of interpre- 
tation co mm only stated in the form that “ the Crown is not bound by 
a Statute unless named in it ” can be safely applied to Acts of the 
Indian Legislature and in particular to taxing Acts. The various 
oases in the English reports, in which this canon of interpretation 
was considered and in some of which it was held that the Crown 
was not bound because it was not expressly named or included by 
necessary implication, and others in which the Crown was held bound 
though not so named or included will be found collected in Max- 
well’s ‘ Interpretation of Statutes ’ (3rd edition), pages 186 — 193, 
and Hardcastle’s ‘ Construction of Statutory Law 5 (2nd edition), 


(1) 9 S91 at pp. 42&-30, 
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pages 401—421. It may not be easy to reconcile all the cases or 
to deduce therefrom certain definite rules of interpretation. The 
leading canon seems to be that laid down by Lord Coke in 
the Magdalene College case( 1), which the Master of the Eolls states 
as follows in Hoc parte Postmaster-General(2) : — <f Where an Act 
of Parliament is made for the public good, the advancement of 
religion and justice, and to prevent injury and wrong, the King 
shall be bound by such Act though not particularly named 
therein; but where a Statute is general and any prerogative, 
right, title or interest is thereby divested or taken from the King, 
in such case the King shall not be bound unless the Statute is made 
by express terms to extend to him.” The Master of the Eolls 
after observing that that is the general rule and that the point came 
before the Court of Exchequer in Attorney -General v. Donaldson{ 3) 
and there Baron Alderson, in delivering the judgment of the 
Court, said: — “It is a well-established rule, generally speaking, in 
the construction of Acts of Parliament that the King is not included 
unless there b9 words to that effect,” held that although the Crown 
was named in some of the sections of the Bankruptcy Act, 1869, 
it was not bound by the other provisions of the Act so as to 
deprive it of its undoubted prerogative of “ Extent.” This is one 
of the cases which the learned Advocate-General relies upon. A 
reference to the judgment of the Master of the Eolls will show 
that the decision is based not only upon the general canon of 
interpretation, but also upon the positive conclusion he arrived 
at from the wording of the sections that the Legislature intended 
not to deprive the Crown of its undoubted prerogative. 

Adverting to the first portion of Lord Coke’s rule, Maxwell 
(at page 193) points out that it would probably be more accurate to 
say that the Crown is not excluded from the operation of a Statute 
where neither its prerogative rights nor property are in question. 
As regards the latter portion of the rule, judicial decisions have 
clearly established that the Crown is sufficiently named in a 
Statute, within the meaning of the rule, when the intention of the 
Legislature to include it is clear and manifest. The canon of 
interpretation simply amounts to this, that it is to be presumed 
that the Legislature does not intend to deprive the Crown of any 
prerogative right, or property unless it expresses its intention to 
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Bwt do so in explicit terms or makes the inference irresistible. Such a 

^ rule of interpretation is not peculiar to the Crown It is ana- 

MofatiFAii logous to and founded upon the principle on which, for instance, 
sw“ X the following canons of interpretation are equally applicable to tho 

X T1 “ construction of Statutes-™ : (i), it is a sound rule to construe a 
Habeas, Statute in conform: ty with the Common Law rather than against it, 
except where and so tar as the Statute is plainly intended to alter the 
course of tho Common Law ( The Quemv. Monit>(l))j (ii) . it is a 
maxim that a Statute made in the affirmative, without any negative 
expressed or implied does not take away the Common Law (Coke) ; 
(iii), “ where there arc general words in a later Act capable of 
reasonable and sensible application, without extending them to 
subjects specially dealt with bv earlier legislation, you are not to 
hold that earlier legislation indirectly lepealed, altmed or derogated 
from merely by force of such general words without any indi- 
cation of a particular intention to do so generate speeuihlm 
non dtrogani ’ {8cm'd v. “ Veia Cnv’W); (tv), the general 
rulo undoubtedly is that the juiisdietion of Supetior Oourfo is 
not taken away except by oxpiess words cn nceessaiy implication 
(Albon v. Pyle{ 8)), et< Those compendious eauom of interpre- 
tation which aie in the nature of maxims can only ho regarded 
as more guides to the interpretation of Statutes and ought not 
to be applied as if they were statutory clauses, enacted with all 
the precision and provisos of an Interpretation Act. 

In Theberge v. Landry (I) tho Lord Chancellor in an appeal 
from the Superior Court of Quebec in Canada, while holding in 
that particular oase that the Ciown had not tho prerogative of 
admitting an appeal from a judgment ot the Superior Court under 
tho “ Quebec Controverted Elections Act, 1875,” affirmed the 
general principle of construction in tho following words : — “Their 
Lordships wish to state distinctly that they do not imply any 
doubt whatever as to the general principle that the prerogative of 
the Crown cannot lie taken away except by express words; and. 
that they would ho prepared to uphold, as often has been held 
before, that in any caso where the prerogative of the Crown 
has existed, precise words must be shown to take away that 
prerogative.” 


(i) L lit, 10 App. Oas . 


flr) L.B., 1 0.0. R., 90 at p 93 
& at p. v 424, 
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This emphatic statement of the* rule being founded upon 
general principles of eonstiuction is undoubtedly applicable as 
much to Indian enactments as to Colonial or Imperial Statutes; 
and if general woids of an Indian enactment are such as according 
to their literal interpretation would divest the Crown of, or take 
away from it, any prerogative, right, title or interest, they 
would ccrtainl} have to be construed in a limited sense so as 
not to produce such a result v hick, it may be reasonable to infer, 
could not have been in the contemplation of tho Legislature, in 
the absence oi a clear indication of an intention to the contrary. 
But it is unduly stretching the language of the rule, to bring 
within its scope general word* of a Statute imposing a tax and 
claim exemption for the Crown on the ground that the Crown 
is dnostei of any prerogative, right, title or interest, by giving 
lull effect to tho general words 

So far as exemption from an y tax imposed by a Statute is 
concerned, the question for deteimination is whether according 
to the right construction ot the Statute, the Crown is or is not 
made liable to pay the tax, ]n the former case, it is bound 
to pay ; in the latter, it is not ; in neither case is there any ques- 
tion of prerogative. The rule of construction above adverted to 
cannot itself be regarded as a prerogative of the Crown. A Statute 
imposing a tax upon Crown propel ty, which tax will be payable 
out of the public revenue, cannot reasonably be regarded as 
divesting the Crown of any light, title or interest, within the 
meaning of the above rule* — especially when such tax is levied 
for purposes connected with the good government of the count* y , 
tor which purpose, suih lovenues are, in India \ested iu trust 
in the Crown, by section 9*9 of 21 & 22 Yicl , cup, 106. 

In the English reports, the above canon of mterpietation 
has often been referred to, as in Altai ney» General v. Donaldson( 1), 
as a well-established rule, according to which, generally speaking, 
tho Crown is not Included in a Statute unless there be words to 
that effect; and the exemption of the Crown from payment of 
rates imposed by Statutes is leterred to as an implied prerogative 
right ot tho Ciown. Tho state of the English law on this 
question was fully reviewed and considered by the House of 
Lords in Voombei v. JnAice^ of Bcrhs(2). I cannot do better than 

(1) 10 M it W ,117 , ULJd^ Mb 
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quote the following extracts d!rom the judgments of Lords Black- 
burn, Watson and Bramw ell in that case Lord Blackburn (pages 
65-66) “ In The King v. Cook{l) the geneial principle as to the 
construction of Statutes imposing charges as containing an exemp- 
tion of the Crown was laid down. That was a case raising the 
question whether the duty on post-horses was exigible in respect 
of post-horses carrying an express from the Governor of Portsmouth 
to one of His Majesty’s Principal Secretaries of State, which was not 
on any private business whatever, but wholly related to the public 
concerns of this kingdom. It was held that it was not exigible. 
Lord Iienyon, delivering the judgment of the Court, says 4 Now, 
although there is no special exemption of the King in this Act 
of Pailiament (25 Geo. 3, cap. 51) yet I am of opinion that he 
is exempted by virtue of his prerogative in the same manner 
as he is virtually exempted from the 43rd Eliz and every other 
Act imposing a duty or tax on the subjects.’ There may well 
be expressions in an Act imposing a duty or tax on the subjects, 
such as to show that the intention of the Legislature was to 
impose the duty on some property belonging to the Crown. But 
I do not think it made out that there is any such intention shown 
in the Income-tax Act. Beliance was placed in the argument on 
the general words of the rule ‘which rule shall be construed 
to extend to all lands, tenements and hereditaments or heritages 
capable of actual occupation of whatever nature and for whatever 
purpose occupied or enjoyed/ But I do not think this can be 
construed as taking away the exemption, by virtue of the pre- 
rogative, of property actually occupied or enjoyed by the Crown 
.... I should rather infer that those who framed the Act 
thought that unless expressly named, such an occupation would 
have been exempted .... There had been a considerable 
number of decisions on the poor-rate, which laid down a much wider 
principle than that laid down in The King v. Cook( 1), namely, 
that whenever property was occupied for 4 public purposes 5 it was 
exempted from poor-rate. In the Mersey Bocks v. Cameron( 2) 
it was decided by this House that the exemption to such an 
extent could not be supported. But, whilst this was decided, 
it was not said that all tho cases which established exemptions 
on the ground indioated in The King v* OooKl) were wrong. 


(1) 3 TJX , 519, 


(2) 11 H.L 0 , 443 at p. 508 ; 35 L J , (M.O.), 1. 
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The passage at pages 464, 465, in the opinion of the majority Bell 
of the Judges, which I delivered and which has been so often ^* E 

quoted, shows that those who joined in that opinion thought 
that many of them, such as those deciding that buildings occupied siojslrs 
by the Post Office, the Horse Guard s^or the Admiralty, were Cir/o? 
exempt, were obviously right and that those which decided that Madras 
buildings occupied for Police and foi the Assize Courts were 
exempt, though not so obviously right, were capable of being 
supported on a ground that did not touch the case then before the 
House. I do not think that opinion can be properly cited as an 
authority that those cases were rightly decided, but certainly their 
authority was not weakened by anything said in that opinion. 

The House, in Meisey Docks v. Cameron{ 1), did not decide that 
those cases to which I have referred were rightly decided; but the 
language of the Lord Chancellor (Lord Westbury) at page 505, 
seems to me to add to their authority. He there says, that the 
‘public purposes’ to make an exemption ‘must be such as are 
required and created by the government of the country and are 
therefore to be deemed part of the use and service of the Crown ’ ; 
and in Greig v. University of Edinburgh (2), he more clearly shows 
what was his view by using this language, c property occupied by 
servants of the Crown, and (according to the theory of the Consti- 
tution) property occupied for the purposes of the administration 
of the government of the country, became exempt from liability 
to the poor-rate.’ Lord Cianworth (. Mersey Docks v Cameron{ X}) 
by using the words c more or less sound, 5 seems to me to guard 
against being supposed to decide that those cases which proceeded 
on this ground were all right in deciding that the purposes were 
those of the public government, to such an extent as to bring 
them within the principle of The King v. Gook{ '3), but he certainly 
does not at all impeach them. The Scotch cases on the Scotch 
poor law proceed on a similar ground It has been pointed out 
that in the Scottish poor law, half the poor-rate is imposed on the 
owner in respect of property, and so far the case is more closely 
analogous to that of the income-tax ; but, I think, that whether the 
rate is exigible in respect of property, or in respect of occupation, 
the ground of exemption must be the same, viz., as said by the 


(1) 11 H.L.C., 443 at p. 508 ; 35 L J , (M.C.), 1. 

(® L,E , 1 H.L , (So ), 350 at p. 354, (3) 3 T.K., 519, 
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Lord Chancellor (Cairns) in Qrelg v. University of Echnburgh {\ ), 
the Crown not being named in the English or Scotch Statutes on 
the subject of assessment, and not being hound by Statute when 
not expressly named, any propertv which is in the occupation 
of the Crown or of pe^ons using it exclusively m or for the 
service of the Crown is not rateable to the xelief of the poor 
(pages 67 — 69) .... I do not say that the Assize Courts, 

maintained by tho county for tho administration ot the Queen s 
justice in the Queen’s Courts, are quite so clearly o cupiedby the 
servants of the Crown, as those Courts whitli are maintained by 
the Woods and Forests out of the genual ic venue of the country. 
Nor do I say that the 1 ‘dice Station maintained by the county foi 
the maintenance of the police is quite feo clearly occupied bv the 
servants of the Crown as a barrack maintained for soldiers, and 
paid for out ot the general revenues of the country . But I think 
there is great reason for saying that both are maintained for the 
purposes of the administration, or iho*o purpose ot the &o-\ ernment 
which are. according to the theoiw ot the Constitution, anministerod 
by the Sovereign. If it was a new point whether buildings occupied 
for tho purpose of County Courts and County Police were liable 
to be rated for the poor-rate, I think there would be considerable 
force in tho argument that the county occupying property in order 
to fulfil a duty to the Crown which it is required to fulfil at its 
ow r n expense, is not oceupying r it for tho Government, or in tho 
service of the (Government. But as for many j eais property thus 
o copied has been uniformly held exempt from the poor-rate, I do 
think your Lordships ought now to hold that it is liable io 
poor-rate (pages 09-70) . . It seems to me that it is not 

material wdiethor the assessment statute imposing any tax, does so, 
like the Poor-rate Acts, foi a local purpose, or like the Statute im- 
posing a dutv on post-horses, considered in Tho King v. Cooh{ 2), 
or tho income-tax, for an imperial purpose. In each (here is an 
implied exemption on the ground of prerogative And if the pro- 
perty is so held as to bring it within tho giound of exemption for 
the one Statute, it must surely be brought within the ground of 
exemption for tlic other (page 71) .... Lord Watson. — It 

was accordingly argued for the appellant that your Lordships are 
free in this ease to consider all questions as to the proper extent and 
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limit of Crown privilege, as if these had now arisen for the first Bell 

time for decision. The statement in point of fact upon which that Pl J E 

argument was rested is not strictly accurate, because as has been 
pointed out by my noble and learned friend, the Court in The loners 
King v Cooh(l) gave effect to the privilege of the Ciown not in the 
ease of a local but of a general tax, holding that such privilege Mums * 
extended not only to the Act of Elizabeth, but to e\ cry Act im- 
posing a tax upon the subjects of the Crown, But I should have 
been propaied to hold, apait from the authority of that case, 
that tho appellant’s contestation upon this point is untenable. 

The exemption of the Crown from the incidence of rating 
Statutes is a general privilege and is nowise dependent upon 
the local or imperial character of the rate It takes elfeet in all 
cases, when the Gi own is not named in the Statute, or I should 
prefer to say, in all cases where the enactments do njt take away 
the privilege, either in express terms or by plain and necessary 
implication. There is not, in my opinion, one kind of Crown 
exemption from tho Statute of Elizabeth and another kind of 
Crown exemption from the Inc ome Tax Acts, (page 76) ... 

Lord BramwolL — The poor-rate is local. Whatever exempts 
part of the property in a rated locality, adds to the burdon on the 
rest, and there is this additional hardship, that the exempted 
part may increase the burden itself by adding to the numbers 
chargeable on the late. Moreover, the reasoning on which that 
exemption was founded may be doubtful But it h tho law ; the 
law as confirmed in this House by the reasoning in the Ah net/ 

Docks case {2). . Eor. as T June said, there is some h aid- 

ship in exempting any property from a local rate, there is none 
m exempting from a general tax a class of property ova } where 
within the range of that tax. The payers and receivers of the 
poor-rate are not tho same. ] t the Crown paid income-tax, it 
Would ho at once payer and receiver. And indeed in one view the 
question is unimportant For if this kind of property pays every- 
where, a le^s rate of income-tax will be nocessaiy and a greater 
local rate everywhere Whereas by our decision more income-tax 
mav be required and less local rate. And this is what many 
people think desirable (pages 79-80),"’ 


(3) T,R , ,>U), 


(2) 11 H*L 0 ,118, J5U, (H.O.), 1 
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B,ri It is clear from the above extracts that unless the Crown is 

1 included expressly or by necessary implication, Crown property is 

iWMwrvL no t liable in England to any rates or taxes Adverting to Lord 
^oTkrT Bramwell’s adverse criticism of the course of decisions as to Grown 
c iy T oi exemptions, I may mention that it is stated in Castle’s Law of 
Madras. Rating (2nd edition, 1886) at page 121, that, “within the last 
few years attempts have been made in Parliament to carry through 
an Act which will remove the exemption from rateability of Gov- 
ernment property ” Lords Kenyon and Blackburn refer to the 
exemption of the Crown, as an implied exemption by virtue or on 
the ground of prerogative. It may be inferred from the observa- 
tion made by Lord Blackburn that framers of English Statutes 
generally proceed on the principle that unless the Crown be 
expressly included it will not be bound by the Statute, and when- 
ever it is intended to bind the Crown, it is expressly named, e g., 
The Arbitration Act, 1889, section 23 ; The Patents, etc., Act, 
1883, section 27 ; The Bankruptcy Act, 1883, section 150 ; The 
Interpretation Act, 1889, section 30 ; The Stamp Act, 1891, 
section 119. 

The reference by Lords Kenyon and Blackburn to the 
prerogative of the Crown as the reason for its implied exemption 
must be understood as referring only to the above rule of interpre- 
tation and not to any prerogative of the Crown in its real sense. 
Similarly the privilege of the Crown to use an invention without 
compensation to the patentee, notwithstanding the grant of a 
patent for the exclusive right to the use of the invention and the 
implied exemption of the Crown from payment of tolls, notwith- 
standing a grant, by itself, of a right to levy tolls, are referred to 
as prerogatives of the Crown, though such privilege and exemption 
are only the result of the rule applicable to the interpretation of 
Crown-grants, the grant in either case being made in the exercise 
of one and the same branch of the royal prerogative ( Feather v. 
The Queen( 1)). 

In the Mayor , <§•<:., of Weymouth v. Nugent(2) on which the 
learned Advocate-General specially relies, Cockburn, C.J., ex- 
plained as follows the immunity enjoyed by the Crown from 
payment of tolls “ It may be said that the doctrine of the 
immunity enjoyed by the Crown from payment of tolls arose in 


(1) 36 L.J., (Q.B.), 200. 


(2) 34 L.J., (M.C.), 81 j 6 B. & S„ 22, 
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times when tolls were levied by virtue of a grant from the Crown or 
under prescription whioh presumed a prior grant from the Crown, 
and therefore it might well be assumed that where tolls were 
granted by the Crown, it was not intended by the Crown that it 
should itself be barred by the grant ; but whether that be the origin 
of the immunity or not, it has obtained from the earliest times, and 
it cannot be supposed that the Legislature could have intended to 
make the Crown liable to the payment of those duties, without 
making any mention of the Crown at all.” Both on the ground 
of the exemption of the Crown from payment of tolls and on the 
ground that the Crown is not bound by an Act of Par liam ent 
unless it is expressly named therein, it was held in that case, that 
the Crown was not bound to pa,y wharfage duties under 6 Geo. 
4, cap. 116, for stones which were brought by a barge into the 
harbour for the purpose of being used on Government works w hio h 
were being carried on there The Chief J ustice refers to both these 
grounds, as being based upon “ two great rules which, from an 
early period of our history, have obtained as to the royal preroga- 
tive.” The decision was arrived at notwithstanding that there 
were only certain specified exemptions in the Statute in favour of 
the Crown, from which it was argued that it was to be inferred 
that it was intended by the Legislature, that there should be 
no other exemptions. This argument did not prevail, the Chief 
Justice holding that such exemptions were inserted ‘ex majore 
cautela ’ and were intended to meet cases, which, it was thought, 
would most likely arise 

This decision follows the principle laid down in the earlier case 
of Wesfover v. Perhmsil) which is also relied upon by the learned 
Advocate-General and in which Lord Campbell said : — ■“ Prom time 
immemorial the Sovereign has been exempt from toll and where 
tolls are enforced by Statute there is an implied exemption of the 
Sovereign’s property.” In the case of Smithett v. Blythe{ 2) also 
cited in support of the petition, the question turned upon 3 Geo 
2, cap. 36, whioh confirmed a patent formerly granted by the 
Crown for taking tolls in respect of a light-house. There was a 
proviso that nothing in the Act should extend to charge the King’s 
ships-of-war with the duties granted by the Act or patent. At the 
time of the passing of the Statute, the post office packets in respect 
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Bin,). of which toll was claimed from the Crown were not ships owned by 
•• ' the Crown. It was held, that the exemption of His Majesty s 
municipal ships-of-war did not by implication, render post office packets, 
which some years after the passing of the Act became the property 

'of the Crown, chargeable with toll. , 

mLeas. Tll ese three cases proceed on one and the same principle and 
they relate to the implied exemption of the Crown from payment 
of tolls • in each of them it was held that such implication was not 
negatived by the mere fact that certain exemptions in favour 
of the Crown were expressly made none of which covered the 

exemption claimed. , n 

It is unnecessary to refer specially to the Mersey Docks case(l) 

which is the leading authority on the implied exemption, from 
rates and taxes, of Crown property occupied by or on behalf of the 
Crown for purposes connected with any department of the Gov- 
ernment as that decision has been followed and fully explained m 
the later decision of the House of Lords in Coomber v Justices of 
BerJc$(2), already referred to and quoted from. 

The cases of Perry v Earnest) and Wheaton v. Maple $ Co. (4) 
which are also referred to, are not very much in point Those 
eases turned upon sections 2 and 3 of the Prescription Act (2 & 3 
William IV, cap. 71). It was held that the former section m 
which the Crown is specially named did not apply to an easement 
of light which is specially and exclusively governed by section 3, 
in which the Crown is omitted, notwithstanding that the Crown is 
expressly mentioned m sections l and 2, and that therefore no ease- 
ment of light against the Crown can bo acquired by prescription 
under section 3. 

I shall now proceed to refer to certain Indian decisions, which 
have a bear ing upon the question under consideration. In Secretary 
of State for India v. Bombay Landing Sp Shipping (Jo (5), Westropp, 
C.J., after a full investigation of the various systems of law, 
including the Hindu and the Muhammadan laws, as to the pre- 
rogative°priority of Crown-debts, held that a judgment debt duo 
to the Crown was in Bombay entitled to the same precedence in 
execution as a like judgment debt in England, if there were no 
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special legislative provision affecting that right in the particular Belt. 
case In answer to the argument that section 183 of the Indian 
Companies Act (X of 1866) was such special legislative provision, 
he held that as the Grown was not either expressly or by implication sioners 

FOR THE 

bound by section 183, the prerogative of the Crown was not city ob 
affected. In the soundness of this decision, on both the points I Madras - 
fully concur In this case the general words of section 183 would, 
if literally construed, divest the Ci own of one of its prerogatives 
and it was rightly held that the section cannot be so construed, as 
it did not appear either in express teims or by implication that it 
was intendel by the Legislature that the section should have such 
effect. 

In Qanpai Putaya v. The Collector of Kanco #(1) the question 
raised was whether the Crown has the first claim to the proceeds 
of a pauper suit, to the extent of the amount of Court fee that 
would have boon payable at the institution of tho suit had the 
plaintiff not been a pauper. It was held that tho Crown had such 
priority by reison of its prerogative and that section 309 of the 
Code of Civil Procedure (YIIT of 1859) which enables Govern- 
ment to recover the same in tho same manner as costs of suit 
are recoverable, does not divest the Crown of its prerogative This 
provision simply enables the Government to recover the debt due 
to it on account of Court fees which forms an item of costs in the 
suit, by mere process oi execution, instead of b} T a separate suit and 
it cannot, therefore, he construed as taking away by implication 
the priority which the claim of the Crown has by virtue of its 
prerogative West J., states the canon of construction applicable 
to such a case as follows :~— u It is a universal rule that prerogative 
and the advantages it affords cinnot be taken away except by 
consent of the Crown embodied in a Statute This rule of 
interpretation is well established and applies not only to the Statutes 
passed by the British, but also to the Acts of the Indian Legislature 
framed with constant reference to the rules in England And the 
rule as applied to the present case is not an unreasonable one.” 

This decision was approved of and followed by the High Court 
of Allahabad in Collector of Moradabad v. Muhamad Baimkhan (2) . 

I may here refer to section 212 of the Indian Companies Act, 

1882, which corresponds to and substantially reproduces section 
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Bt it 183 of the Act of 1866, with a proviso that nothing in that section 
Thf applies to proceedings by Government and also to section 411 of 
Mraunm the present Code of Civil Procedure (XIV of 1882) which corre- 
sk^rT spoads to section 309 of Act VIII of 1859 with an additional 
City™® clause that the amount due to Government shall be a first charge 

MAmRVb the subject-matter of the suit. These additions simply give 
legislative sanction to the above decisions and have been made 
only c ex major e cautela f 

In Bamachandra v. Pichai Kanm( 1) the question arose whether 
arrears of rent due by an Abk&ri renter— which are not charged 
upon his land — take precedence of a hypothecation debt due by the 
renter. It was decided and in my opinion rightly, that it had no 
priority over a mortgage debt But with all respect to the learned 
Judges who decided the ease, I see no reason to doubt the decisions 
of the Bombay and Allahabad High Courts in the above two cases 
I shall now turn to a few more Indian decisions which hear on 
the question of the law of limitation and prescription as affecting 
the Crown. In The Secretary of State for India v. Mathiu abhai( 2) 
the Chief Justice, following the rule of interpretation of Statutes 
applicable to the Crown, which was laid down in Ganpat Putaya 
v. The Collector of Kanara( 3) already referred to held that section 
26 of the Indian Limitation Act (XV of 1877) in which the Crown 
was not mentioned and which section has since been, transferred 
to the Indian Easements Act with an additional special provision 
prescribing a pei iod of 60 years for acquisition of rights of easements 
by limitation against the Crown, was not applicable to the Crown 
and that no right of easement can he acquired against the Crown 
under that section. 

In Arzm v. Bhalal (Jhuncler Bnj Chowdhry{ 4) it was assumed 
that section 26 which provided a period of only 20 years for 
acquisition of rights of easement by prescription was applicable as 
against the Crown In Appaya v. The Collector of Vizagapa f am(5) 
the question was whether the Crown was bound by the three years 
period of limitation prescribed for application for execution of 
decrees, and it was held that it was bound. We are of opinion 
that the G*overmnent is not entitled to any exemption from the 
provisions of the Limitation Act relating to applications. If the 


(1) I LB., 7 Mad, 436. 
(3) I.L.E., 1 Bom., 7. 
(5) LLIL, 4 Mad., 155, 




(2) I.L.B , 14 Bom., 213 afc p. 218. 
(4h 10 Oalo.. 214 
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maxim on winch the Counsel for the Crown relies applies to this 
country — and the Crown is not bound by the provisions of any 
Act unless they aie expressly declared binding on the Crown — it 
miy bo inferred from the circumstance that this Aot contains 
provisions prescribing a limitation to the Government for the 
institution of suit and presentatioa of Criminal appcils, that the 
Legislature contemplated that the Ciown should be bound by the 
provisions of the Act and should enjoy a privilege to the extent 
expressed and nc further- erpresMim fac>t cessare taciturn ” (pages 
156-157). The same view was taken by the High Court of 
Bombay m VeniO>Im v. Collet tor of i\ 7 as?k(l). 

In the Secretat // of St <te v. V?rarayan{ 2) the question as to how 
far tho Crown was bound by the earber laws of limitation prior to 
Act IX of 1871, in which the Crown was nob afc all mentioned, 
was raised, but not deciled (pag^ 185). 

Adverting to the English maxim of interpretation that the 
Crown is not bound by a Statute unless expressly mmed, Mr. 
Sedgwick, an American author, observes : — But in this country 
generally I should doubt whether this construction emld be safely 
assumed as a general rule The English precedents are ba^erl on 
the old feudal ideas of royal dignity and prnogafeive; and where 
the terms of an Aot are sweeping and universal, T see no good 
reason for excluding the Government, if not specially named, 
merely because it is Government ” ( 4 Construction of statutory and 
constitutional laws/ page 27.) Mr. Endlich, another American 
author, says : — a The test, thei efore, in every case in which the ques- 
tion whether or not Government is included in the language of a 
Statute, has to he met and determined, cannot be a mere general 
rule either one way or the other, arbitrari’y applied, hut must be 
the object ot the enactment, the purposes it is to sen e, ihe mis- 
chief it is to remedy and tho consequences that are to follow — 
starting with the fair and natural presumption that primarily the 
Legislature intended to legislate upon the rights and affairs of 
individuals only.’ 5 

Turning now to the policy and course of Indian legislation, 
which, I may say, for upwards of fifty years has been under the 
direction and control of some of the most eminent English jurists 
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Bbm and parliamentary draftsmen — not to say that some of tlio more 

The important mo.xsures were aotnally drafted and settled by eminent 

^OoMMis^ English Judges before being introduced into the Indian Lcgis- 
sionkbs lafciv'o Council, — it is notewoithy that as a general rule Go\em- 

10R THE . 

Citv of ment u specially excluded, whenever the Legislature considered 
Madras. certun piovisions of an enactment should not hind the 

Government ; and this feature is speei illy noticeable in measures 
of taxation, whether impoiial, provincial or local and whether 
such taxes are leviel by Government or by c local authorities 5 [X 
of 1897, 3 (28;] who as a rule have to administer their funds 
subject to the control of Government. I know of only one 
instance — possibly there may be a few more, though l doubt it — 
in which the Crown is oxpresdy included, i.e., section 17 of the 
Inventions and Designs Act, 1888, which is substantially a i ©pro- 
duction of section 27 of the English Patents, &c., Act, 1883. 

By way of illustration I may mcntioi the following instances 
iu which Government has been specially exempted : — 

Indian C mil act Act , section 71. —The exception provides that 
when any sum is fKed by way of liquidated damages payable to 
Government, the whole amount shall bo recoveiablo and not 
merely reasonable compensation to be fixed by the Court. 

Specific Reluf Art, section 9 — Government is excepted from 
the operation of this section under which a summary suit may be 
brought by a poison dispossessed, without his consent, of immove- 
able pioperty otherwise than in due comse of Law. Section *15 — 
The Secretary of State for India in Council, the Government of 
India and the Local Governments are exempted from writs of 
Mandamus to be issued by the High Court. Section 50 (d) — 
exempts tlm various departments of the Government of India 
and of the Lor*al Governments from writs of injunction. 

Indian Re'iistrnHon Act , section 90 — exempts trom the operation 
of the Act various documents issued bj T Government. 

Indian Easements Act , section 2 ( a ) and (6) — exempts certain 
prerogatives and customary rights of the Crown from the opera- 
tion of the Easements Act. 

The Grom Grants Ait XV of 1595— exempts Crown grants 
from the operation of the Transfer of Property Act, both retro- 
spectively and prospectively. 
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The Civil Procedure Code , sections 295 (proviso), 356 {h) and 
411 — preserve the precedence of Ci own-debts. 616 \a ) — exempts 
from the operation of the chapter relating to appeals to the Queen 
in Council, tho prerogative lights of Her Majesty to receive and 
admit appeals. 

The Indian Companies Act , section 212 (proviso) — oxemp s 
proceedings by Government against Companies in liquidation 
from being invalidated under tho section. 
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Sea Customs Act , 1878, section 20 (proviso) — exempts goods 
belonging to Government from liibility to customs duties. There 
is a corresponding exemption in the Indian Tariff Act. 

Indian Poih Act , 1889, section 1 (4) i— exempts from the I 

operation of tho Act vessels belonging to or in the service of Her ! 

Majesty or the Government of India. j 

Indian Stamp Act, 1899, section 3, proviso (1), is as follows:— 

“That no duty shall be chargeable in respect ot any instrument 
executed by or on behalf of or in respect of the Government, in 
eases where but for this exemption the Government would be 
liable to piy the duty chargeable in respect of such instrument/’ 

This is a legislative declination that but for this exemption 
Government would be liable to pay stamo duty in cases in which 
according to tho rules laid down in section 29, the liability will 
devolve upon Government and not upon the other party to the 
instrument Such declaration is very significant in that neither in l 

section 29 nor in any other section is Government expressly or by ? 

necessary implication included There is no similar exemption in ; 

favour of Government under the Court Fees Act. Government 
pays Court fees like other litigants and if successful, recovers the 
same as costs from the adversary and thus it will be seen that 
Government is really benefited. There is also another weighty 
reason against the exemption of Government from pa) ing Court 
fees, for the result of such exemption would naturally be to •; 

increase tho burden of Court foes upon the rest of the litigants by 
raising the scale of fees. Under the various U unicipalities Acts 
Government is specially exempted from payment of ceitain 
specified tolls and taxes, but not Tom others. In the City of j 

Madras Municipality Act (Madras Act I of 1881) itself- section 
154 (a) exempts “ gumcarri lges, ordnance cart* or wagons, cavalry 
horses or any vehicle or animal belonging to the Government i 
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Bell from payment of taxes on vehicles or animals; section 164 (a) 
exempts $run carriages, ordnance carts or -wagons or other such 
«g™ property of Government from liability to registration and payment 
sioners of fees therefoi ; section 174 exempts Government from pavment 

Wwor of tolls under 170, the privisos to sections 332, 335 and 338 

Madbas - exempts places in the occupation or under the control of Govem- 
* ment from the operation of those respective sections and the 
necessity for obtaining licences on payment of fees. 

Incfix Act XI of 1881 has a most impoitant bearing upon the 
question immediately under consideration. Section 3 provides 
that, notwithstanding anything contained in any enactment for the 
time being in force, the Governor- General in Council may by an 
order in writing prohibit the levy by a Municipal corporation of 
any specified tax payable by the Secretary of Sta*e for India and 
section 5 provides that so long as any older thus made under 
section 3 is in force, the Secretary of State shill be liable to pay to 
the Municipal corporation in lieu of such tax such sums as an 
officer from time to time appointed in this behalf by the local 
Government may, having regard to all the circumstances of the 
case from time to time determino to be fair and reasonable. 
There is no provision in any of the Municipalities Acts I am 
aware of, which expressly subjects the Government to any tax or 
duty payable under the Act. And if tho contention on behalf of 
the petitioner that it is not liable to pay any tax or duty, unless 
theie be express provision imposing the same on Government, he 
well-founded, there would have been no object in passing the said 
enactment and it will have to remain a dead letter. The policy of 
the Indian Legislature is clearly indicated by the said Act XI of 
* 1881, viz., that Government should be liable to Municipal rates 

and duties unless specially exempted by law ; but that when there 
is no such exemption, tho Governor- General should he empowered 
by law to suspend the ordinary procedure for the levy and 
collection of a tax or duty payable to a Municipal corporation, 
without depriving the Municipality of the probable amount which 
Government would reasonably have to pay if the duty or lax was 
paid and collected according to the ordinary procedure. A similar 
jL , pp&y underlies tho Government Buildings Act IV of 1899 and 
J# t I Jhe Indian Tolls (Army) Act II of 1901. 
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The learned Advoeate-G-eneral relying upon the observations b cw 
of Lord Hersehell in Bank of England v. Vagliano Brothers (1) T ’£ R 

urges that these and other similar enactments should not be Municipal 
referred to in construing section 341 of Madras Act I of 1884. signers' 
This contention is, in my opinion, entirely inadmissible and the 
authority invoked in no way supports it. In that case the ques- Madras. 
tion turned upon the construction of section 7 (3) of the English 
Bills of Exchange Act, 1882, and Lord Heischell, in differing 
from the Court of Appeal as to the construction of the said pro- 
vision, observed that “the proper course in the construction of an 
enactment is in the first instance to examine the language of the 
Statute and to ask what is its natural meaning, uninfluenced by 
any consideration derived from the provious state of the law and 
not to start with enquiring how the law previously stood, and then, 
assuming that it was probably intended to leave it unaltered,’ 
to see ,if the words of the enactment will bear au interpretation 
in conformity with this view ” and that in his opinion, the Bills of 
Exchange Act was certainly not intended to be a mero Code of 
the existing law and that it is not open to question that it was 
intended to alter and did alter it in certain respects and that 
it should not be presumed that any particular provision was 
intended to bo a statement of the existing law rather than a 
substituted enactment. He, however, guarded himself by saying 
that he was, of course, far from asseiting that resoit may never 
be had to the previous state of the law for the purpose tf aiding 
in the construction of tho provisions of a Uode and that, for 
example, if a provision be of doubtful import, such resort would 
be perfectly legitimate, or again, if in an enactment words be 
found which have previously acquired a technical meaning or been 
used in a sense other than their ordinary one, the same interpreta- 
tion might well be put upon them in the new enactment, and 

that he gave these merely as illustrations, not as exhausting the 
category. 

This rule of interpretation was followed in Robinson v. Cana- 
dian Pacific Railuay Company {2) in regard to the construction 
of a section in the Civil Code of Lower Canada and recently in 
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BplTi an Indian case in Noiendra Nath Sircar v. Kamalha&ini Dasi{l) 

^ in construing section 111 of tlie Indian Succession Act, which 

MoNtciPAt section was incorporated in the Hindu Wills Act. In the last* 

Loners' mentioned ease it was held that a Statute intended to embody in a 

TOR thk Oode a narticular branch of the law must bo construed according 
City of * 

Madras, to the natural meaning of the language used and not on the pre- 
sumption that it was intended to leave the existing law unaltered. 

The piinciple of interpretation affirmed in these cases in each 
of which the question turned upon the construction of a section in 
a statutory Code does not in the least militate against the long 
established lule of construction that in regard to the construction 
of any particular Act, recouisc may and ought to be had to other 
Acts of similai scope on similar subjects (vide Colquhoun v. 
Broolh( 2)) and that Acts which are tn pan catena “ are to ho 
taken together as forming one system” and though mado at 
diffeient times or even expired and not refening to each other, 
they shall be tiken as 4 * interpreting and enforcing each other/’ 
Instead of trjiug to interpiet section 3H of Madras Act 1 of 
1884, 44 by loammg over a vast number of authorities in order to 
discover by a minute and critical examination ” what the case law 
in Englan d is as to the exemption of the Crown from the payment 
of tolls, poor-rates and other taxes imposed by Statutes— a course 
deprecated by Lords Ileisehell and Macnaghten in the cases 
above referred to,— it will certainly be much safer to interpret the 
section with reference to the course of Legislation in India and 
the Acts already referred to m pari materia with Madras Act I 
of 1884. 

The conclusions, therefore I come to are, that— 

(i) the canon of interpretation of Statutes that the prero- 
gative or rights of the Crown cannot he taken away 
except by express words or necessary implication, is as 
applicable to the Statutes passed by the Indian Legis- 
latures as to Parliamentary and Colonial Statutes; 
and this is really concluded by the authority of the 
Privy Council in more appeals than one from the 
Colonies ; 


(X) L.B , 23 I A , 18 at p , I h K., 23 Calc , 563. 
(2) L.R., 14 App. Cas , 493 afc p, til* 
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(ii) when in an Indian Act the Crown is not expressly Bell 
included and the question is whether it is bound by 
necessary implication the course of Indian Legislation M ,-Q^ s Atl 
and Acts m pari maiena with the Act in question will sioners 
have an impoitant bearing upon the construction of the city of 
Act; Madras. 

(iii) notwithstanding that in several Indian enactments the 

Crown has been specially exempted, the above rule of 
inter pretati on will nevertheless hold good m construing 
the provisions of an enactment from the opeiation of 
which the Crown is not expressly exempted, when a 
question is raised as to whether such provisions take 
away a right, or prerogative of the Ciown; 

(iv) the said rule, based like other cognate rules ot construc- 

tion upon the maxim “ generally speaahbus non derogant ” 
is nut really a prerogatn e of the Crown, though such 
rule as well as the rule i elating to the construction of 
Crown-grants are dealt with in treatises under the 
head of u prerogatives of the Crown ” and also loosely 
refened to as such in some English decisions ; 

(v) the English law os to the exemption of the Crown and 

Crown property from payment of tolls, poor-rates and 
other taxes, local or imperial, imposed by Statutes rests 
partly upon historical reasons and principally upon 
judicial decisions which do not pioceed upon a course 
of reasoning or principle which will he binding on 
Indian Comts; 

(vi) exemption from payment of tolls, rates and taxes is not 

in reality a prerogative of the Crown, hut depends 
solely upon the right construction to be put upon the 
Crown-grant or the Statute in question; 

(vii) since the passing of the Indian Councils Act, 1861 , not 

only the Viceregal Council but also the Provincial 
Councils can, without obtaining the previous c auction 
of the Crown, make laws affecting the prerogatives 
of the Crown, when such prerogatives have no relation 
to any of the matters specially exempted from their 
respective legislative jurisdictions ; 
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(viii) even if the imposition of a duty or tax upon Grown 
property be regarded as affecting the prerogative of 
the Grown, it is competent for the Provincial Legis- 
latures to impose such duty or tax, which will be 
payable out of the current public revenue, measures 
affecting which or imposing charges whereon, aro 
specially contemplated by section 38 of the Indian 
Councils Act, as being within the competence even of 
Provincial Legislatures; 

(ix) according to the uniform course of Indian legislation, 
Statutes imposing duties or taxes bind Government as 
much as its subjects, unless the very natiue of the duty 
or tax is such as to be inapplicable to Government, 
and whenever it is the intention of the Legislature 
to exempt Government from any duty or tax which 
in its natuie is not inapplicable to Government, 
the Government is specially exempted, and this is 
specially so m regard to taxes imposed by the Legis- 
lature for the benefit of local authorities, and in 
particular, Municipalities ; 

(x) timber brought into the City of Madras, by or on behalf 
of Government, is liable to the duty prescribed by 
sectim 341 of Act (Madns) I of 1884. 

The revision petition therefore fails and ought to be 
dismissed. 
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# Second Appeal No. 109 of 1901 against the decree of G. W. Elphinstone, 
Acting District Judge of Trichmopoly, m Appeal Suit No. 113 of 1899, reversing 
the decree of P. Dorasami, Deputy Collector of Ariyalur, in Summary Suit No. 1 
of 1899. 


Rent Recovery Act (Madras)— Act VIII of 1865, «s. 15, 17, 18 — Statement of 'place tn 
winch distrained property is kept — tl The property is 101 th the distrainer ** — 
Sufficiency — Maintainability of suit 

In a suit instituted under section 18 of the Sent Eecovery Act to set aside 
a distraint on the ground that it had been illegally carried out, plaintiff com- 
plained that the authority to distrain did not contain the particulars required 
by section 15 of the Act The property, which consisted of some small jewels, 
was described as being “ with the distiamer ” 

Held, that with regard to property of this description the statement was 
sufficient. 

Whether the failure to state the place where property which has been dis- 
trained is kept is a ground for a suit under section 18 of the Eent Eecovery Act 
to set aside the distraint — Qusere. 

Suit under section 18 of the Rent Recovery Act, to set aside 
a distraint. The Deputy Collector found that there were no 
grounds to set it aside and dismissed the suit. Plaintiff appealed 
to the District Judge who said:— “There are several grounds 
of appeal, but it is unnecessary to consider more than one, the 
allegation that the distraint was made illegally. Under section 
15, Act VIII of 1865, the distrainer is bound to furnish the 
defaulter with a copy of his authority to distrain, with various 
particulars, among others, the name of the place in which the 
distrained property is kept. This was not done in the present case, 
the entry in the copy given to the plaintiff being c The property 
is with distrainer’. I am of opinion that this is a material 
irregularity. The defaulter is entitled to know the actual place 
in which the property is kept, and a statement that it is with the 
distrainer, gives no information on the subject. The distraint was 
therefore illegal, and the plaintiff is entitled to have it set aside.” 
He reversed the judgment of the lower Court. 

Defendant preferred this second appeal. 


APPELLATE CIVIL. 


Before Mr, Justice Benson and Mr, Justice Bhashyam Ayyangar, 


VIR ARAG-H A V A AYYANGAR (Defendant), Appellant, 


1901 

November 1. 


KANAG-AVALLI AMMAL (Plaintiff), Respondent.* 





VlRABAGHAVA 

AYYaNGAR 


Kanagayalu 

Ammal. 


appellate civil. 

',e Benson and Mr. Justice Bhashyam Ayyangar. 

.YANAMUBTI and another (Defendants 
Nos. 2 and 3), Appellants, 


1901. 

November 13, 
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claimed that the property was anoestral ; that he was entitled to his share in 
it by right of survivorship and that the testator had no power to bequeath it. nakayana^ 
No claim was made in the plaint for partition of the property, which was stated 1 ^ 
to be in the possession of tenants under leases granted by plaintiff and first Ta^mANNA* 
defendant : 

Held, that the suit was barred by the proviso to section 42 of the Specific 
Belief Act, inasmuch as plaintiff might have sued for partition of his share in 
lyhat he claimed to be the joint family property. Even though the land were in 
the possession of tenants entitled to continue in occupation under subsisting 
leases, that would be no bar to a partition of the property among the members 
of tbe family. 

Suit for a declaration, that; a will was illegal and invalid. Plain- 
tiff and first defendant were brothers, being sons of one Venkatarat- 
nam Grant, deceased ; third defendant was their sister and the 
second defendant was the son of first defendant. Plaintiff charged 
defendants with having fabricated a will by which the late 
Venkataratnam Garu purported to bequeath to second defendant 
the property which had fallen to Venkataratnam in a division 
with his brothers in 1895. He claimed that the property was 
ancestral; that he was entitled to it by right of survivorship and 
that the testator had no power fcp bequeath it. Defendants 
pleaded the genuineness of the will, and claimed that the property 
bequeathed by it was the self-acquired property of the testator 
and not ancestral. They also contended' that the suit was barred 
by section 42 of the Specific Relief Act, inasmuch as it was for a 
declaration without a further claim for possession of the property. « 

The Subordinate Judge held that the suit was maintainable as 
the property was in the possession of tenants who had executed 
leases in favour of plaintiff and first defendant. He declared 
that the will was illegal and invalid. 

Defendants Nos. 2 and 3 preferred this appeal. 

V. Kmhnammi Ayyar and Nagabhushanam for appellants. 

Sundara Ayyar and K. Subrahmania Sastri for respondent No. 1. 

Raghava Ayyangar for respondent No. 2. 

Judgment. — A preliminary objection is taken that the suit is 
barred by the proviso to section 42 of the Specific Relief Act, 1877. 

An issue was raised on this point in the lower Court, but the 
Subordinate Judge held that the objection was invalid, because the 
* lands in suit were in the possession of tenants under leases granted 
by plaintiff and first defendant. 

We are unable to concur in this view. The leases, we observe, 
were granted in the life-time of the father of the plaintiff and 

38 * _ > , 
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Scm . first defendant, and were for a year only and had expired before 
5 AKAYANA- .^6 suit was filed. But even if the leases were subsisting leases 
M T granted after the father’s death it would make no difference m 
TAM “ the decision of the present question. The proviso to section 42, 
Specific Belief Act, prohibits the Court from granting a declara- 
tion like that asked for in this suit “ where the plaintiff being able to 
seek further relief than a mere declaration of title omits to do so. 
Here it was open to the plaintiff to have sued for partition of 
his share in the joint family property, if it was pint family 
property as alleged by plaintiff. That was a further relief of a 
veiy substantial character, and even if the land were m possession 
of tenants entitled to continue in occupation it would he no bar 
to a paitition of the piopcrty among tho members of the family, 
the tenant’s right of occupation, if any, not being affected by such 
partition. We do not think that the suit is one in which we 
should allow the plaiut to he amended at this stage and the suit 
converted into a partition suit, as the objection was taken from 
the very beginning and plaintiff notwithstanding persisted in 
continuing tho suit as framed. 

On the preliminary ground stated above we must set aside the 
decree of the Subordinate Judge and dismiss the plamtiff’s suit 
against all the defendants with costs throughout. 

No order is required on the memorandum of objection. 


APPELLATE CIYIL. 

Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar. 

1801 . KRISHNA AYYAR (Petitioxeh— Defendant No. 1), Appellant, 
November 26. 

MXJTHUSAMI AY YAH (Counter-Petitioner Plaintiff), 
Kespondent.* 

Transfer of Property Act-Act IV cf 1882, 5 89-07 der absolute for sale-mice to 
defendant of application— Pi actice. 

Notice need not he given to a defendant before an order absolute for sale is 
made under section 89 of tho Transfer of Piopeity Act. 

* Civil Miscellaneous Second Appeal No. 34 of 1901, against the order of 
G. S\ S. Power, Distiict Judge of Tanjoro, in Civil Miscellaneous Appeal No. 67 
of BOO affirming the order of A. Eajagopala Ayyar, District Munsif of Mayavaram, 
in Miscellaneous Petition No. 785 oi 1900 (Original Suit No. 216 of 1899), 
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Petition under section 305 of the Code of Civil Procedure, by 
a judgment- debtor, for postponement of a sale to enable him to 
raise the amount due. Tho decree, which had been passed on a 
hypothecation bond, allowed six months for payment, which period 
had expired. Petitioner relied upon the fact that he had received 
no notice of the proceedings taken by plaintiff for the passing of 
an order absolute. The District Munsif held that no notice was 
necessary and rejected the petition. The District Judge, on appeal, 
said : “ I do not think the District Munsif is wrong. Section 

89 of the Transfer of Property Act does nofc say that notice must 
be given before an order absolute for sale is made and I cannot, 
therefore, hold that the omis&ion to give notice makes such order 
illegal.” He dismissed the appeal. 

Defendant No. 1 preferred this second appeal. 

Kadunranga Ayymigor for appellant. 

Stvasami Ay gar for respondent 

J udgment. — 1 The application having been made within one year 
after the passing of the decree, no notice of the application for an 
order absolute for sale is necessary. Section 89 of tho Transfer of 
Property Act does not require any notice to be given. We may 
add that the appellant does not show that he was in any way 
prejudiced by the want of such notice. 

We dismiss the appeal with costs. 


Krishna 

Ayyar 

v. 

Muthusami 

Ayyar. 


APPELLATE CIVIL, 

Before Mr. Justice Bhashjam Ayyangar and Mr . Justice Moore . 

SESHAMMA SHETTATI and others (Plaintiits), Appellants. 

v. 

CHIC KAY A HEGrADE and others (Dependants Nos. 1 
and 3 to 8), Respondents.* 

Limitation Act— Act XV of 3877, scfad II, ait. 139 —Claim for more than 
twelve years ^by tenants jiomyeai to year of permanent occupancy lights , to 
Inoicledye of landlord— Determination of lease. 

A person who lias lawfully come into possession of land as tenant from year 
to year or for a term of years, or as mortgagee, cannot, by setting up, during the 

# Second Appeal Mo. 48$ of 1900, against tile decree of J. W. F. Dumergce, 
District Judge of South Canaia, in Appeal Suit No. 197 of 1899, affirming the 
decree of 11. Deva Bao, Acting District Munsif of Kundapur, in Original Suit 
No, 200 of 1898. 


1902. 
February 
4. 14 
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continuance of such relation, any title adveise to tnat ot tne lanmora, or 
moitgagor, as the case may he, inconsistent with the real legal relation between 
them-and that however notoriously and to the knowledge of the other party- 
aoquire, by the operation of the law of limitation, title as owner, or any other 
title inconsistent with that nndei which he was let into possession. In the 
case of a mortgage, the title of the mortgagor will be extinguished only at 
the expiation of the penod presonbed for the redemption of the mortgage, 

s title can be extinguished only at the 
article 139 of the Limitation Act, and 
imence to run only when the tenancy 


jOhickaya 

Hegade. 


expiration of 
under that ar 
19 determined* 

Suit to recover land. In the year 1832, Soma Shetti gave an 
usufructuary mortgage over the land to Devappa Kamti. Soma 
Shetti died, and tv as succeeded by Yenkappa Shetti In 1870, a 
sub-mortgagee sought to recover possession of a portion of the 
land, and m that suit, tho moitgagee was first defendant, Yen- 
• kappa Shetti, tho proprietor, was second defendant, and % 
present first defendant, Ohickaya Hegade, was third defendant.? 
Clnckaya Hegade then set up a right of permanent lease, which 
was denied by Venkappa Shetti In 1887, the land was bought 
by Shidayya Hegado, the brother of plaintiffs Nos. 2 to 5, 
m execution of a decree. Shidayya Hegade gave half of the 
land to the first plaintiff, and he and first plaintiff redeemed the 
mortgage in 1894. They then gavo notice to the defendants, 
tW contended, weie tenants from year to year under the 
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the mortgagor He confirmed the decree of the lower Court 
and dismissed the appeal 

Plaintiffs preferred this second appeal. 

Bamachandra Boo Saheb and K. P, Madham Bao for appel- 
lants. 

K Narayana Bao for respondents Nos 2 to 7. 

J udgment. — The proprietor of the land m question mortgaged 
it with possession to one Devappa Kamti m 1832. The plaintiffs, 
as the assignees of the equity of redemption; discharged the 
mortgage-debt and redeemed the mortgage in 1894. It is alleged 
m the plaint that the defendants have been holding the land as 
tenants from year to year under the usufructuary mortgagee, 
that the tenancy has been terminated by due notice to quit given 
by the plaintiffs and the suit is accordingly brought to eject them 
from the land The defendants contend that the land was given 
to their assignors by the proprietor, apparently in conjunction 
with the mortgagee, on a permanent lease, that out of the total 
annual rent of Rs 1 30-14-9 they have been paying Gfovernment 
assessment and the balance of Rs 60 to the mortgagee and that 
subsequent to the redemption of the mortgage by the plaintiffs, 
they remitted the said sum of Rs 60 by postal money order 
to the plaintiffs who refused to accept the same They also con- 
tend that plaintiffs’ suit to eject them is barred by the law of 
limitation 

If, as alleged by the plaintiffs, the defendants came into 
possession of the land as tenants under the mortgagee, plaintiffs’ 
title to eject them is clear, whether the mortgagee let them into 
possession as tenants from year to year or professed to let them 
as tenants with a permanent right of occupancy A permanent 
lease granted by a mortgagee can hold good only as against the 
Mortgagee and that until the redemption of the mortgage. It 
cannot bind the mortgagor or persons claiming under him. 
Whether a tenancy created by a mortgagee will ipso facto termi- 
nate with the redemption of the mortgage or whether it can be 
determined only by the mortgagor giving notice to quit as in the 
case of a tenant from year to year, it is unnecessary to consider in 
this ease, as in fact notice to quit has been given and the suit 
brought within four years after the redemption of the mortgage. 

T)„J. 44! i /« i . n * .11/1 * 
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Shbttati 
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Chickaya 

Hegape* 
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Skshamma plaintiffs, of course, are bound Toy such lease and they cannot sue 
Shettati to e - eet tlie defendants. This is the substantial question in the 
Chickaya oage ^ u t both the Courts have dismissed the suit as. barred by 
He»aee. ^ of Citation, under article 144 of the Limitation Act, on 
the ground that the defendants have, to the knowledge of the 
plaintiffs, or rather their predecessor in title, been setting up a 
right of permanent occupancy for upwards of 12 years before 
date of suit and that plaintiffs became assignees of the equity of 
redemption, with notice of such claim on the part of defendants. 

The suit being brought by the plaintiffs, as landlords, to 
recover possession from tenants, the article of the Limitation Act 
applicable thereto is prmdfaae article lo9 and certainly, accord- 
ing to the case of the defendants, that article must govern the suit. 
Article 144 of the Limitation Act can be applied only to a suit 
not otherwise specially provided for, and if a suit be otherwise 
specially provided for, the defendants’ plea of adverse possession, 
for whatsoever length of time, is perfectly immaterial for pur- 
poses of limitation. Both the lower Courts have fallen into an 
error ( Runclwdcts Vcmdravanda > v. Parvatky Bhai( 1) by no means 
an uncommon one, that every other article of the law of limitation 
relating to immoveable property should be subordinated or read 
subject to article 144 and have dismissed the suit as barred by the 
law of limitation, notwithstanding that, according to the defend- 
ants’ own case, they did not come into possession of the land as 
trespassers, but as tenants let in by the plaintiffs predecessor m 
title. 

The land in question was held in proprietary right under a 
raiyatwari settlement with Government by the plaintiffs’ prede- 
cessor in title and if, as the defendants allege, they derived a 
permanant right of occupancy therein from such proprietor the 
onus of establishing which is entirely on them ( Eangasami Eeddi 
v. Onanasahimantha Pandara Sannadhi(2), and the unreported de- 
cision in Chidambara Pill'll v. Tiruiengadath Ayyangar(B) therein 
cited) — it is, of course, a complete answer to the plaintiffs’ suit, 
inasmuch as it is not based on the footing of the defendants having 
» incurred a forfeiture of a permanent right of occupancy and 
the suit is bound to fail on that ground 


(1) L,K„ 26 I A , 71 , 1.L.R., 23 Bom., 125 (2) I.L.B, , 22 Mad., 264 

(3) Appeal Bo, 1 of 1886 (unreporfeed), 
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In considering the question of limitation, and dismissing the 
suit on such preliminary ground, it must, of course, be assumed 
that the plaintiffs 5 case, % e , that the defendants came into 
possession of the lands as tenants from year to year and not as 
permanent tenants — as alleged by the defendants — is true If so, 
it is impossible to uphold the decision of the lower Courts that 
the defendants have, by adverse possession extending over a 
period of 12 years acquired, under the combined operation of 
article 144 of the schedule II and section 28 of the Limitation 
Act, the limited right of permanent occupancy subject to the 
payment of a fixed rent Defendants do not say that they came 
into possession of the land really as trespassers, though professing 
to have come into possession as permanent lessees — in which case 
no doubt article 144 would he applicable ; nor do they say that 
the plaintiffs 5 predecessor in title was dispossessed or that he 
discontinued possession of the land and that they have taken 
possession claiming to hold under a permanent right of occupancy 
—in which case article 142 would he applicable, the result in 
either case being the same. A person who lawfully came into 
possession of land as tenant from year to year or for a term of 
years, or as mortgagee, cannot, by setting up, during the continu- 
ance of such relation, any title adverse to that of the landlord 
or mortgagor, as the case may be, inconsistent with the real 
legal relation between them,— and that however notoriously and 
to the knowledge of the other party— acquire, by the operation 
of the law of limitation, title as owner or any other title 
inconsistent with that under which he was let into possession, 
In the case of a mortgage, the title of the mortgagor will be 
extinguished only at the expiration of the period prescribed for 
redemption of the mortgage, and in the case of a lease, the 
landlord’s title can he extinguished only at the expiration of 
the period prescribed by article 139 of the Limitation Act, and 
under the latter article such period will commence to run only 
when the tenancy is determined. A reference to section 111 of the 
Transfer of Property Act will show when a tenancy in respect 
of immoveable property determines. If, after the determination 
of the tenancy, the tenant remains in possession as trespasser 
for the statutory period, he will, by prescription, acquire a right 
as owner or such limited estate as he might prescribe for. A 
person coming into possession of land under a lease which is 
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invalid or void as against tlie person seeking to eject him is really 
a trespasser and as such, after the expiration of the period pre- 
scribed by article 144, acquires by prescription the limited right f 
under the lease, whether it be a lease for a term of years or a lease 
in perpetuity. 

In the present case, on the footing that the defendants were 
let into possession by the mortgagee, whether as tenants from year 
to year or professedly as tenants with a permanent right of 
occupancy, the tenancy between them and the mortgagee would 
have continued until the redemption of the mortgage in 1894, and 
such possession cannot be adverse either to the mortgagee or much 
less to the mortgagor, and the plaintiffs’ cause of action would 
have accrued— and the period of limitation commenced to run- 
only in 1894, if such tenancy ceases by the mere fact of redemp- 
tion, or subsequent thereto, when the term of notice to quit had 
expired, if tho right view should be that a lease given by the^ 
mortgagee as being incidental to the management of the mort- 
gaged property, is binding upon the mortgagor at any rate, as 
a loase from pear to year,— until ho determines the same 

If, as alleged by defendants, they were let into possession by 
plaintiffs’ piedeoessor in title as tenants, but they fail to establish 
that they weie let into such possession with rights of permanent 
.occupancy, their position will he only that of tenants from year to 
year (see Vasudeva Pah uda v. The Zamndar of 8alur(l )) and they 
can acquire by prescription no right of permanent occupancy by 
the fact that they weie setting up a right of permanent oocnpanoy, 
to the knowledge of plaintiffs’ piedeoessor in title for upwards of 
twelve years befoio date of suit ( Srinivasa Ayyar v. Mutkusami 
Piltm{2)). 

There being in this ease no plea of dispossession of the mort- 
gagee by the defendants or their assignois, as trespassers, it is 
unnecessary to consider whether m tho ease of such forcible 
dispossession, there could he any adverse possession against the 
mortgagor, within the meaning of article 144 of the Limitation 
Act, until the mortgagor had redeemed the mortgage (Ammu 
V. Ramalcishna 8astn{ 3 ) ; Vdfobha Bm Ghaba v Gangaram{ 4 ) ; 
Puttappa v. Ttmmcytfi) ; Ohvnto v. Janki(6)). *} 
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In support of the position that a tenant cannot, by the operation sesiiamka 
of the law of limitation, prescribe for a higher title than he has fc,H ” TAra 
under the tenancy, by setting up such higher light during the ( uiuvaVa 
tenancy, I may quote the following passage from the judgment of HtBA1,1! 
their Lordships of the J udicial Committee of the Piivy Council in 
Maharani Bern Pershad Koeri v. Dudh Nath Moy( 1): — “Their 
Lordships, however, think that the argument fails on a Loader 
ground They have ah eady expressed their opinion that Bamgolam 
was, at that time, entitled to hold the inouzah for his life and that 
no suit for possession could then have been brought against him 
And they do not think that a meie notice by a person holding foi 
his life, that he claimed to be holding on a hereditary or peipetual 
tenure, would make his possession adverse within the meaning of 
the Limitation Act so as to bar a suit for possession on expiration 
of the life tenancy. Even if, therefore, the plaint of 1879 did 
convey the notice which the respondent attributes to it, their Lord- 
ships do not think it would support the defence of limitation ” 

The case of Budesu t v. Hanmanta(2), relied upon by the 
District Judge — in which it was held that a “ landlord allowing the 
tenant to assert the validity of an invalid lease for the statutory 
period of more than twelve years may be debarred from subse- 
quently questioning the right of the tenant to hold under its 
terms ’’—proceeds upon the footing that the tenancy alleged by the 
landlord to be only from year to year was determined and a suit 
brought to eject the tenant was dismissed foi default of prosecution, 

According to the case of the landlord, therefore, the tenant 
remained m possession as a trespasser He, however, having 
olakaed to hold possession as a tenant with a permanent right of 
occupancy and such possession having continued for upwards of 
twelve years after the tenancy was determined, according to the 
case of the landlord, it was held that he acquired a right of 
permanent occupancy by pieseuption. That case is thus clearly 
distinguishable from the pic sent one. 

The case of Dtobomoyi Gupta v. Dam( 3) is also clearly, 
distinguishable from the present case. In that case a Hindu 
widow granted a permanent lease to certain tenants, which, on her 
death, was void as against her two daughters, the survivor of whom 


/ (1) LJt , 26 LA,, 21G it p, 224 , X L B , 27 Calc., X56. 

’ f A t pijt X h B., 21 Bom., 509 (3) I.L.B., 14 Calc,, 823 at p, 345, 


wEm 




[YGIi. XXY. 



Seshamma 

SSEXTATI 

V, 

Chickaya 

Hegade 




514 


THE INDIAN LAW BEPOETS. 


died nearly twenty years after the death of the widow. The 
lessees having, as trespassers from the date of the death of the 
widow, continued to hold the lands for upwards of the statutory 
period, professing to hold the same as permanent tenants under 
the lease granted by the widow, it was held (at page 345) that 
they had acquired a right of permanent occupancy by prescription 
against the daughters and therefore, under the provisions of the 
Limitation Act (XIY) of 1859, also as against the male reversion- 
ary heirs who succeeded the surviving daughter. 

In Gossain Balmar Pun v Bepin Behary Mitter( 1), a per- 
manent lease of certain mouzahs was granted by the judgment- 
debtor, after his right, title and interest therein had been sold in 
execution of the decree and the purchaser, who obtained only 
symbolical possession against the judgment-debtor in a suit brought 
by him for the recovery of his shares, against the judgment-debtor 
and his co-sharers, subsequently brought a suit against the alleged 
permanent lesseo to recover possession of the share purchased by 
him. The lessee having been let into possession under a per- 
manent lease by the judgment-debtor, it was void as against the 
prior purchaser, and the lessee, therefore, was in possession really 
as a trespasser as against the purchaser, professing to hold for 
upwards of thirteen years tho land as a permanent lessee. It was, 
therefore, held that he acquired aright of permanent occupancy by 
prescription. 

The decision of the Privy Council in Tekaetnee Gourn Coomaree 
v. Mussamat Saroo Ooomarec{2 ) which was also cited on behalf of 
the respondent has no bearing upon the present case. In that case 
the plea of limitation was overruled on the ground that the land- 
lord had had no notice that the tenant was claiming a permanent 
right of occupancy. It also appears in that case that, according 
to the plaintiffs’ case, the tenant was holding wrongfully after the 
termination of a lease for a term of y ears. 

In Maidm Saiba v. N(igapa{ 3), the tenant had a permanent 
lease granted to him of certain lands, but he trespassed and 
enoroached upon certain lands not comprised in the lease and pro- 
fessed to hold the same as if it was part of the land comprised in 
the lease, and such trespass and encroachment having continued 


(1) I.L.E., 18 Calo., 520, (2) 19 W.B., (C.E.), 252, 

(3) I.L.E., 1 Boa., 96. 
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for upwards of twelve years, it was held that he had acquired a 
right of permanent occupancy as regards that land also, by the 
operation of the law of limitation 

It will thus be seen that in the cases above refeired to, in which 
it was held that title to a right of permanent occupancy in land 
subject to the payment of a fixed rent was acquired by the 
operation of the law of limitation, the person who thus acquired 
title was, at the time from which the period of limitation was 
reckoned, in possession of the land really as a trespasser under 
an invalid lease or under a lease which prior thereto had been 
determined either by the landlord having given notice to quit 
or otherwise. 

The District Judge having disposed of the appeal on the 
preliminary question of limitation, alone, which forms the subject 
of the seventh issue, and as his finding on that issue cannot be 
supported the decree is reversed and the appeal remanded to him 
for disposal according to law, with reference to the remaining 
issues in the case. The costs of this second appeal will abide and 
follow the result 


ORIGINAL CIVIL. 

Before Sir Arnold White , Chief Justice . 
m RE LAKSHMINAKAYANA AMMAL, Deceased ' 

Court Fees Act — Act VII of 18/0, sched I, item 11 — Will by husband conferring 
yeneial power of appointment ove > a fund on his ivif — Payment of probate 
duty on the fund on the husband’s decease— JErcrcise of the pouei by the wife 
by i nil — Decease of wife— liability other estate foi pi abate duty in respect of 
the pou er — 11 Pi opei by 

By his will, A directed that Rs 7,000 out of his pioperty should be lent out 
at interest, that the interest derived flora time to time should be added to the 
principal amount, and that the amount so acciuing should he paid to whoever 
B, his wife, by her will, should appoint. A died and his will was proved, probate 
duty being paid on the principal amount of Rs. 7,000. B executed a will in which 
she exercised the power of appointment and also died. Her executor now applied 
for probate of her will, and the question was raised whether he was liable to pay 
probate duty on the fund or any part thereof 
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Held, that the power of appointment created by the will was property, within 
the meaning of section 11 of the Court Fees Act and the estate of the testatrix 
was liable to probate duty in respect thereof 

In the goods of Ocoige, (6 B L E , Appx , 138), commented on. 


f me t 

*«j! i, now 


Petition for probate. The facts of the case are set out in the , 
headnote and in the judgment _ 'If 

Judgment— In this ease the testatrix by her will exercised a 
general power of appointment created by the will of her deceased 
husband. The will of the testatrix leoites that by the will of her 
deceased husband it was stated that Its 7 ,000 out of his property 
should be lent out on interest, that the interest derived from time 
to time should be added to the principal amount and that the 
amount so aceiumg should be paid to those whom the testatrix m 
might appoint by will. The fund has been paid into Court under 
an order made m a sint to administer the husband’s estate and 
now stands invested in Gov eminent piomissory notes The wfil 
of the testitrix appointed an executor ami diieoted that he should 
take the “ aforesaid amount ” after payment of debts and funeral 
expenses, should pay certain specified amounts to certain specified 
persons and the residue to A B. 

On the death of the husbmd of the testatrix, his will was 
proved and probate duty was paid on the principal amount of 
Es 7,000 The executor appointed by the will of the testatrix 
now applies for probate of her will, and the question is whether the 
executor is liable to pay probate duty on the fund or any part 
thereof Under item 11 of the first schedule to the Court Pees 
Act, the fee payable is a percentage on “ the amount or value of 
the property in respect of which the grant of probate is made.” 
The form in schedule III (which was first introduced m the 
amending Act of 1899) requires the executor to state on affidavit 
that he has truly set forth all the property and credits of which 
the deceased died possessed or was entitled to at the time of his 
death and which had come or were likely to come to the hands of 
the executor. 

In my opinion the testatrix’s power of appointment to the 
fund is “ property ” within the meaning of item 11 of the schedule 
and of the statutory form of affidavit as to valuation. It seems to 
me that section 19C has no application since the grant which is 
aow Applied for is clearly not a “ like grant ” to that which was 
f f in respect of the husband’s estate. The two estates are 


3 


nmm 




: v ^v,v- : 


I WkkiM 


■ 


nVr\ 


V ! 




ku. 




VOL. XXV.] 




MADRAS SERIES. 517 

different. There appears to be a conflict of authority upon the 
question whether, where a general power of appointment over a 
fund is exercised by will, the appointed fund passes to the executor, 
as executor. For the purposes of section 9. sub-section (1), of the 
English Emanee Act, 1894, Buckley, J , has held that it does ; 
see In re Moore( 1), whilst Kekewieh, J., and Byrne, J , have held 
tfyit it does not, see In re Treasure(2), In re Maddock(Z) and In 
re Pouer(4). It is not necessary, however, to discuss these decisions 
since, as it seems to me. the question turns on whether the general 
power of appointment which the testatiix enjoyed is c< property ” in 
respect of which the grant is applied for. I think it is “ Propel ty 
is the most comprehensive or all terms winch can be used, in asm uch 
as it is indicative and descriptive of every possible interest which 
the party can have ” per Langdale, M. E , in Jones >. Sktnner( 5) 
The testatrix tobk no life interest under the will of her husband, 
but it is clear that the power gave her an interest which she can 
exercise to her own advantage. For instance, she might ban 
contracted debts and made the creditor one of the appointees. 

Under section 27 of the English Wills Act, a gift of all a 
testator’s property passes everything over winch he has a general 
power of appointment, and, under section 78 of the Indian Succes- 
sion Act, a general bequest of property includes propeity as to 
which the testator has a geneial power of appointment by will 
An enactment which imposes a duty or a penalty must no doubt 
be construed strictly, but I see no good reason foi placing a more 
restricted interpretation on the word “propeity” as used m the 
sebednle to the Couit Fees Act than that which the Legislative 
has declared it shall hear for the purpose of the construction of a 
f %WU. With regard to the case of In the goods of George^ ) to which 
my attention was called by Mr King, all I can say is that I find 
myself unable to agree with it. In that case the widow took a 
life estate with a power of appointment by deed or will among 
children. Sir Richard Couch was of opinion that the words in the 
schedule to the Indian enactment if read literally would make the 
property over which the power was exercised liable to duty, but he 
considered the ease to he substantially the same as if it bad arisen 
under the English Act (36 Geo. Ill, cap. 52, s 18), and he held 
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in re that duty was not payable on the authority of Drake Y.The 
karat an a Attorney -Genera 1(1) Under the will in question in that case 

ammal there was a life interest to the testator’s daughter with a power of 
appointment by will among such persons as the daughter might 
appoint other than certain persons named in the will. The House 
of Lords, affirming the Court of Exchequer (see Constables, 8fc of 
Ohorltoh v. Walker(2), held that, the property appointed by the 
daughter was not liable to duty. This decision turned entirely 
upon the construction ot section 18 of the Act of Geo. Ill The 
enactment which was m force when the case of In the goods of 
Geotge(2>) was considered by Sir Richard Couch was 23 Viet., cap, 
XV, s. 4, and this enactment expressly provides that duty shall be 
payable in respect of the personal estate which any person disposes 
of by will under any authority enabling such person to dispose of 
the same as he thinks fit. 

I decide this case upon the short ground that the power of 
appointment created by the husband is property within the 
meaning of that word as used in the Court Fees Act, and I hold 
that the estate of the testatrix is liable to probate duty in respect 
thereof. 

As regards funeral expenses I think Rs. 200 may be allowed 
free of duty. 

Mr. H. C» King— Attorney for petitioner. 


(1) 10 Cl. & F., 257 (2) 10 M. & W., 742 at p. 756. 

(3) 6 B L li , Appx., 138. 
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Before Mr. Justice Benson and Mr Justice Bhashyam Ayymgar. 

RAMALINGA MUPPAN and others (Plaintiit and his Legal 
Representatives), Appellants, 
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PAYADAI GOUNDAN (Defendant No, 2), Respondent k 


Hindu Lau —Sudi as — Division of piojpeity by faotheis — Tno sons bom to 
dmdidh other by concubine — 'Decease of both illegiti natc son% leaving 
of then own — Olaim by divided h other against the grandsons foi pio 
of the deceased divided In othei 

Plaintiff and I? weie divided hi others in n family of Sndras E ke 
peimanent concnbmo, by v hom lie had two illegitimate sons Both of these 
predeceased E, leovmg legitim ite sons of their own them surviving E 
died Plaintiff now sued, claiming to be 1 is heir, to lecovei Ins property v\ 


# Second Appeal No 58 1 of 1900 against the decree of D Broadfoot, District 
Judge of South Arcot, in Appeal Smt No 242 of 1899, reversing the decree of 
a 8 Thiagarap Ayyar, Acting Distnct Munsif of Tirukoilur, m Original Suit 
Np. 832 of 1898. 
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Eamaiinga (a relationship which plaintiff questioned), plaintiff was entitled 
Muppan sucoee( j as ^eii. After discussing the position at some length 

Ooundak sa ^ There being no co-parcenary between a person and 

his illegitimate son, much less does it exist between the former 
and the son of the latter ; therefore the principle on which legiti- 
mate sons, grandsons and great-grandsons have been held to take 
at once as a single heir does not apply in the ease of an illegiti- 
mate son or his descendants, for these take no interest by birth 
and are not members of any co-parcenary with the owner For 
these reasons, I am inclined to hold and accordingly find that the 
defendants have no right to succeed to the plaint lands, hut that f 
the plaintiff is entitled thereto as the heir to Ranga Muppan 55 He 
decreed aceordingh. 

Defendants appealed to the District Judge, who held that 
Madurai and Narayana Goundan were the sons of Ranga Muppan, 
by his permanent concubine Considering their legal rights, he 
said : — u As far as I know, the exact point of law involved in the 
present case has never been settled by tho High Court In Rahi 
v. Gmnd Valad Teja(l), I find that the opinion of Messrs West 
and Buhler stated to the following effect, without any limitation 
or disapproval ‘ In the case of a separate Sudra his property, 
on failure of legitimate descendants, is inherited by his illegiti- 
mate sons or grandsons 5 In Majne, section 508, I find that the 
English rule which prevents a bastard tracing to his father has no 
existence in Hindu law If the illegitimate son can trace to the 
father, I see no leason why the son of such son cannot have the 
same advantage In the case ( Chenju v. CJ/immu (V)l referred to by 
the lower Oouit, wo no doubt find the phrase that in the ‘Mitak- 
shara an illegitimate son and a daughter’s son are on the same 
foo i ig.’ But this remark was made with reference to an undi- 
vided famil) , in a case turning on survivorship, not on inheritance. 

The present case is distinguishable, because here Rangan was 
admittedly separate, and the question is, can his grandson inherit 
to him. Turning to Mayno, section 520, I find that the reasons 
for the exclusion of a daughter’s grandson (son’s son) are (a) ho 
belongs to a different family ; ( b ) he could offer no oblation to the 
person whose property he would take Now as to (a) once we 
get rid of the notion that the illegitimate son is films nullms , and 
% — * — ___ 

(X) I L.R , 1 Bom., 97 ai p 115 (2) I.L E , 1 Mad., 413. 
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admit that he is a son (of some kind) of his father, it is clear that bamalikga 


the son of such a son belongs to the family of his paternal grand- 
father, and not to any different family. Next as to ( 6 ), though 
the oblation theory may not cam much weight m Madras, there 
is, as far as I know, no impropriety or impossibility preventing such 
a grandson from making oblation for his paternal grandfather 
Hence in my opinion the analogy of the daughter's son is not a 
safe guide in the present ease. I hold that the sons of Madurai 
and Narayana are entitled to trace to thoir grandfather Bangan, 
and to inherit his property, as against his divided hi other." He 
reversed the decree ot the lower Court and dismissed the plain- 
tiff's suit. 

Plaintiff preferred this second appeal 

Mr Stephen Andy and A.D. Zaccluus for appellants. 

Mahadeva Ayyar and Kothandarama Ayym for respondent 

Bhashyam Ayyatoae, I — The question and the only question 
which arises in this second appeal is whether, under the Mitak- 
shara law, a divided brother of a Sudra A, who died without 
leaving legitimate male issue, is entitled to succeed to A’s estate in 
preference to A’s grandson, the legitimate son of A’s predeceased 
illegitimate son Neither side relies upon any usage or custom 
having the force of law and the question has to be decided as an 
abstract question of Hindu law There is no dnect authority 
either in the Hindu law texts or in judicial decisions, applicable to 
the case. The question, therefore, has to be answered with reference 
to established principles and the analogies which have heretofore 
prevailed in like cases 

The author of the Mitakshara defines the rights of an illegiti- 
mate son in chapter I, section XII He lays down that a son 
begotten by a Sudra on a female slave can he given a share by the 
father’s choice ; but that after the death of the father leaving legiti- 
mate male issue, they must allow their illegitimate brother half a 
share. But if the father died without leaving legitimate male issue 
but leaving a daughter 01 daughter’s son, the illegitimate son takes 
half a share along with the daughter or daughter’s son as the case 
may he. But in default of a daughter or daughter’s son the 
illegitimate son takes the whole estate. 

The rights of an illegitimate son in the paternal estate when 
the father has died a separated householder have now been clearly 
pefined by judicial decisions. If the father left legitimate sons, the 
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illegitimate son is a co-sharer with them, the extent of his share 
being one-half of what it would be if he were a legitimate son, and 
he can enforce a partition of his share ( Thangam Filial v. Suppa 
PiUai( 1) and Karuppannan Chetti v. Buldkam Chetti( 2)) though 
he cannot, like a legitimate son, claim a share as against his father, 
during the father’s lifetime, even in respect of ancestral property. 
If the father left a widow, daughter or daughter’s son, but no legiti- 
mate male issue, the illegitimate son succeeds as a co-heir with the 
widow, daughter or daughter’s son as the ease may be, and as sole 
heir, in default of any other heir down to a daughter’s son. It is 
also tolerably well established that an illegitimate son, though he 
may succeed as heir to his paternal and maternal estate, has no 
claim to inherit to collaterals ( Shome Shankar Rajendra Varere 
v. Rafesar Swam ? Jangam{2>) and Knshnayyan v Muttusami(4))* 
The argument chiefly urged on behalf of the appellant is that 
inasmuch as the illegitimate son of his divided brother predeceased 
the father and had no right to enforce partition as against the father, 
his son, the respondent, cannot claim under hi« father and that 
therefore he, the appellant, is entitled to succeed as his brother’s 
heir and that the respondent, as the grandson by an illegitimate 
son, cannot claim directly as tho hen of his grandfather. In support 
of this contention reliance is chiefly placed upon the decisions of 
this Court that an illegitimate son has no claim by survivor- 
ship against the undivided co-parceners of his father and there- 
fore cannot sue them for a partition after the death of his 
father ( Knshnayyan v. Muttu$ami( 4), Ranoji v. I£andoji(5 ), Par- 
vathi v. Thirumalai (6)). The effect of these decisions is that it 
is only when the father dies a separated householder that an 
illegitimate son is entitled to inherit to his separate estate, but 
that when the father dies an “ avibhakta M (undivided from his 
brothers or other collaterals) he is entitled only to maintenance- 
The principle of these decisions is explained as follows in Thangam 
Pillai v Suppa PiUai{ 1). t( But these decisions proceeded on the 
view that he had no claim by survivorship against his father’s 
co-parceners by jus $ epresentatioms and that he was neither 
a co-heir with |his father, nor a sapinda in relation to his 


•i | 

'jij 


(1) I.L.R, 12 Mad., 401. 
' (8) XiE.,21 All.,99. 


(2) I.L K , 23 Mad , 16. 
(4) X L.R, 7 Mad, 407. 
(0) I.L.R., 10 Mad, 334. 
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father’s co-parceners.” I may here refer to a subsequent bamalinga 
decision of the Privy Council (Raja Jogendra Bhupati Eurri Mu *f AN 
Ohundun Mahapatra v. Nityanmd k Mansingh( 1)), wherein it is Pavadai 
distinct!} laid down, i olio wing the decision of the Bombay High 
Court in Sad a v Bai%a{ 2) and affirming the decision of the Calcutta 
High Court in Jogendo Bhuputiv. NiMyanuncl Man Singh (3) that 
though an illegitimate son acquires no right bv birth, in the same 
way as a legitimate son, and therefore cannot claim a share as 
against his father, yet that on the death of the father the legitimate 
and illegitimate sons hold the propel tv as members of a joint 
Hindu family, with right of survivorship and that on the death of 
either without male issue the survivor takes the entire estate If 
the legitimate son dies without male issue the illegitimate son 
becomes entitled to the whole estate. If the illegitimate son jire** 
decease the legitimate son, leaving male issue and the legitimate son 
a (tor waids dies without leaving male issue, the whole property will 
devolve bv survivorship on the issue of the illegitimate son This 
must be th< nectssaiv result if, as affirmed b\ the Prm Council, 
the legitimate and illegitimate sons on the death ol the father, 
hold the family propci as members of a joint familv 

This decision in no way affects the conrse ot decisions m thib 
Piesidency, as to the rights of illegitimate sons m the separate 
estate of their father and inasmuch as the appellant’s brother 
died a separated householder and the appellant claims only as his 
divided brother, it is unnecessaiy to consider whether the decisions 
of this Court {Krishna gj an v Mutiusami( 4) ; Ranoji v Kandoji{ 5); 

Paivathi v. TJurumalai{(j )) above referred to are in anyway affected 
and if so to what extent, by this decision of the Privy Council. 

Assuming, as explained in Thangam PiVai v Suppa PiUai{ 7), 
that, by reason of his illegitimacy, an illegitimate son cannot claim 
his father’s share as against his father’s co-parcener by jus repre~ 
sentatioms , that principle will not be applicable to a legitimate son 
representing his father though the father was the illegitimate son 
of the giandfather If a Sudia dies, leaving a legitimate son and 
a grandson or great grandson by a predeceased illegitimate son, 
can it be contended that the legitimate son is not bound to allow 

(L) li.ll , J 7 I A , 1 28 , I L.ll > 18 Calc , 151. 

(2) I.L B , 4 Bom ,37 (<) I L 11., 11 Calc , 702. 

(4) I.L .11 , 7 Mad , 407. (5) I.L.B , 8 Mad., 557. A * 

(6) I L.B , 10 Mad., 334 (7) I.L.B , 12 Mad., 401* 
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B Mot>pan A a Siiaie to t!ie 8011 01 g r£m< lson of his deceased illegitimate 
t. brother just as he would be if the illegitimate son did not 

Golnda' P rerleeease the father ? Tf th e grandson, as representing his father 
though not claiming under him, would be entitled as against his 
uncle to claim his father’s share it can hardly be maintained, 
though his father predeceased the grandfather, that he cannot 
claim the grandfather’s estate as against the grandfather’s divided 
brother. An illegitimate son’s right of inheritance to his father’s 
property, or at least to a part of it, is not contingent but absolute, 
as in the case of a legitimate son, since if he has legitimate half- 
brothers or other heirs of his father down to a daughter’s son, he 
gets a half share and in the absence of such heir, the whole 
estate. The Sudra’s illegitimate son is therefore in a position more 
analogous to that of a legitimate son than to that of other relations 
whose light of inheritance is liable to obstruction. The principles, 
therefore, applicable to tho succession of sons and grandsons of 
legitimate sons may by analogy be applied to the sons and grand- 
sons of an illegitimate son, viz., that they should be considered 
capable of representing the illegitimate son and in case he dies 
before his father, of taking the share which would have fallen to 
him if he had not so died This is the view maintained by Messrs. 
West and Buhler in their treatise on Hindu law (3rd edition, 
pages 72, 82, 83, 390) and also by Mr. Jolly m his work on Hindu 
law (pages 185, 186), and I fully concur in that opinion. The 
expression ‘ legitimate son ’ son of a wedded wife) in the 
text of Mitakshaia which entitles an illegitimate son to a half share 
when there are legitimate sons, evidently, includes a grandson and 
great grandson and similarly tho expression ‘ illegitimate son ’ 
(«., a son begotten by a Sudra on a female slave) occurring in 
tho same text, applies not only to the illegitimate son, but also to 
tho grandson and great grandson by tho illegitimate son, at any 
rate when they are his legitimate descendants It may he doubtful 
whether the illegitimate issue of tho illegitimate son can, on the 
principle of jus i epresenf attains, represent the illegitimate son, if 
before the inheiitanee opened, the latter predeceased his father. 
But it is unnecessary to consider that question as the respondent 
is the legitimate sou of his father. 

In my opinion, therefore, the second appeal fails and should 
be dismissed with costs 

J. — J concur. 
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APPELLATE CRIMINAL. 


Before Mr, Justice Benson and Mr . Justice Bhaslnjam Ayyangar . 
KING-EMPEROR 

v. 

BALU KUPPAYYAN* 

Stamp Act-— Act II of 1899, a 33 — i $ei»we of documents unde ? search-warrant 

Document that “ come* 35 before a Magistrate, 

Complaint having been made against a peison for having committed offences 
undei sections G1(0 and 6S(c) of the Stamp Act of 1899, the Magistiate issued 
a seaich wanant 3 under which ooitam documents were seized and impounded 
undeL section 33 (2) of the Vet On its being contended that his act ion in 
impounding them was illegal, because the documents did not come befoio him 
in the peifoimmce of his functions within the meaning of section 33 (1) 

Held, that the w oid c comes” is sufficiently wide to include the pioduction 
of documents under a seaich-wanant 

Case referred to the High Court under section 438 of the 
Criminal Procedure Code B was convicted by a first-olass 
Magistrate oi an offence under section 68 (e) of the Indian Stamp 
Act of 1899. On appeal, the conviction was reversed by the 
Sessions Judge who delivered the following judgment: — “The 
appellant has been convicted of practising or being concerned in 
a device to defraud the Government ot its stamp revenue, and 
sentenced under section 68 (e) of Act II of 1899 to pay a fine of 
Rs. 200. It is to he observed that under section 68 (e) of Act 
II of 1899 it is provided that the device is ‘not specially 
provided for by this Act J — words which the Deputy Magistrate 
has overlooked. The history of the caso is as follows : — The 
appellant is one of four stake-holders in a chit fund or associ- 
ation. Towards the end of November 1898, i.e.. more than seven 
months before Act II of 1899 came into force, the Collector of 
Maduia received from one Balasundaram Pillai (fifth prosecution 
'witness); a subscriber to the fund, a petition stating that appel- 
lant was taking security bonds from pri/e-winners on paper 
stamped with a one-anna adhesive stamp and requesting that 


* Cnmmal Lltuhion Ouse No 342 of 1901, lcfcnod foi the oideiR of the High 
Ooiufcj under section 438 ot tlie Onmmal Pioccdure Code, by Tf, Moboily, 
Sessions Judge of Maduia, m Calendar Caso No 9 ot 1899 


1901. 

October 28 
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Emperor 

v, 

Balu 

Kuppayyan 


appellant might be prosecuted. This petition was referred to the 
Deputy Collector, Madura Division, for enquiry and disposal. 
Tho Deputy Collector promptly referred it to the Tahsildar for 
inquiry and report. The Tahsildar sent a notice to appellant to 
appear and produce the register of printed bonds to he executed 
by prize-winners The appellant objected that the reveuue author- 
ities had no power to require hiro to produce tho register. 
Thereupon tho Tahsildar reported the matter fo the Deputy 
Collector who directed tho Tahsildai to issue a summons to appel- 
lant under Madras Act III of 1869 to produce the documonts 
required. The Tahsildar issuod a summons, but appellant appeared 
without producing tho register and objected that he could not be 
legally required to produce the register. The matter was reported 
to the Deputy Collector, who then summoned appellant to produce 
tho documents. Appellant appeared and represented through a 
pleader that he was not legally bound to produce tho register, as 
revenue officers are not empowered to issue summons in matters 
in which they are not authorized to hold inquiry. The Deputy 
Collector evidently considered the objection a valid one, for he 
reported tho matter to the Collector in his letter of 26th August 
1899 (exhibit E) In this letter he remarked ‘ There appears 
to ho no provision in tho (Stamp Act II of .1899 authorizing 
revenue officers to hold an inquiry in matters affecting stamp 
revenue It, therefore, appoars that a revenue officer has no 
power to . compel the production of the documents in question.’ 
He suggested, however, that the Collector should sanction the 
prosecution of appellant for an offence under section 67 {< ) of Act 
II of 1899. Thereupon tho Collector sanctioned the prosecution 
of appellant for offences under sections 64 (c) and 68 ( c ) of Act II 
of 1899 Complaint was made to the Deputy Magistrate, who 
subsequently issued search-warrants and had a number of duly 
stamped and insufficiently stamped documents seized. The appel- 
lant has apparently been convicted, because up to 24th January 
1899 on which date Act II of 1899 was not in foree-he had* 
received 829 bonds, each being executed on a one-anna receipt 
stamp, whereas tho proper duty on all the bonds amounts to about 

ao ^ recc bP* eac b bond is an offence under section 

(c) o Act II of 1899, then appellant has been tried and eon- 
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stamped documents are on their face Lends, and thin cannot, 
therefore, be regarded as a oontirvan.ee or device (Qae< n-Pmpt css 
v Chtnna Pavuc/n{ 1)) Moreover, the persons who execute 

insufficiently stamped doi umont& can bo called upon to pay the 
deficient stamp duty and a penalty or they can be prosecuted foi 
an offence, section 61 of Act I of 1879 oj section 6 i of Act II of 
1899 Thus the so-ealled ‘ device ’ in which appellant was con- 
cerned is speeialh provided for In the Indian (stamp Act The 
eomiction is, therefore, reversed and the sentence set aside 
The fine, if levied, must he refunded.” The Collector having 
refused to caned what his subordinates had done, B applied to 
the Sessions Court undei seotiou 517 of the Code of Ciiminal 
Procedure for an order duectiug the aeturn to him of the doou- 
ments taken fiom his possession With legaid to this, the letter of 
rofeience gave the following par tie aims “ The Deputy Magis- 

trate has impounded the 829 insufficiently stamped bonds and 
forwarded them to the Deputy Collector of Madura Division under 
section 38 of Act 11 of 1899. Tt appears to me that ho was not 
justified in doing so, and I trust that tho Collector will seo his 
way to cancel all that has been done.” . . « On that 

date (12th August 1901) the Public Prosecutoi appeared on 
behalf of the Collectoi and contended that this Court bad no juris- 
diction as the Deputy Magistrate had not passed an} order under 
section 517 of the Criminal Procedure Code. It is true that, in his 
judgment in Calendar Case No. 9 of 1899, tho Deputy Magistrate 
has made no reference to section 517 of the Ciiminal Pioccduro 
Code, and that the ordei in paragraph 12 of his judgment, 
impounding the 829 documents and directing that they ho for- 
warded to the Deputy Collector of Madura Division, puipoits to 
have been made under sections 33 and 38 of Act II of 1899 ; but 
I am doubtful whether a Criminal Court can, when an enquiry or 
trial has been concludod, make any order for the disposal of any 
property or document produced before it or m its custody, except 
under section 517 of tlie Criminal Procedure Code Section 33 
of Act II of 1899 does not recpiii o a Magistrate to impound any 
instrument coming before him in the couise of a trial, so that 
the Deputy Magistrate was not hound to impound the 829 docu- 
ments. I submit that Ms order impounding tho documents was 
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really passed under section 517 of the Criminal Procedure Code, 
which says that ‘ the Court may make such order as it thinks 
fit/ "but as that section is not referred to in the order I hold on 
the authority of In re Anant RamcJiandm LotlikarCL) that I cannot 
review the order/’ The Sessions Judge then referred the case ta 
the High Court for orders. 

Swasami Ayyar for the accused. 

The Public Prosecutor (Mr. E. B. Poivell ) for the Crown. 

Judgment. — The documents in question are, as we understand 
the case, in the legal custody of the Collector, having been sent to 
him under section 38 (2) of the Stamp Act. The Collector will 
have to return them to the Deputy Magistrate under section 40 (3) 
of the same Act. When they have been so returned the Deputy 
Magistrate may dispose of them under section 517, Criminal 
Procedure Code, and we have no doubt that he will do so without 
any unnecessary delay. 

We have no authority to order the return of the documents to 
the party at this stage unless the action of the Deputy Magistrate 
in impounding them under section 33 (2) (a) of the Stamp Act was 
illegal. It is argued that the action of the Deputy Magistrate 
was illegal, because the documents did not come before him in the 
performance of his functions within the meaning of section 33 (1), 
but we are unable to accept this contention. The word “ comes ” 
is sufficiently wide to include the production of documents under 
a search-warrant issued by the Magistrate. 
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APPELLATE CIVIL. 

Before Mr. Justice Bhashyam Ayyangar and Mr. Justice Moore . 

KASINATHA AYYAR and others (Petitioner-Plaintiff 
and his Representatives), Appellants, 
v. 


1901. 

October 23. 
November 15, 


UTHUMAN SA ROWTHAN and others (Counter-petitioners — 
Dependants), Respondents.*' 


Civil Procedure Code Act XIV of 1882, 3. 244 — Purchase of mortgaged 'property by 
mortgagee Application by purchaser to recover possession as against defendants 
who held possession under prior sale based on prior mortgage-- Question raised 
whether purchaser could recover possession without first paying defendants 
amount of prior mortgage— “ Execution and enforcement of decree”— Appeal 
A mortgagee obtained a decide directing the sale o£ property in the possession 
of certain defendants, subject to a prior charge thereon. At the sale in execution 
of that decree, the mortgagee purchased the proper ty. He now sought to recover 
possession of it from the defendants, the question raised being, whether, under 
the terms of the decree, lie was entitled to be put into possession without paying 
the amount of the prior charge, the defendants so dispossessed being at liberty 
to bring a separate suit to enforce the charge : 

Held, that the question thus raised between the decree-holder (purchaser) 
and the defendants related, within the meaning of section 244 (c) of the Civil 
Procedure Code, to the execution or enforcement of the decree against these 
defendants and an appeal lay from an order passed thereon. 

Per Moore, J.— Even if the purchaser had not been also the decree-holder 
he would have been a representative of a judgment-creditor. 

Pe? Bhashyam AyyanCtAR, J. The order was not the less an order under 
seotion 244 because it was also passed under sections 318 and 334 of the Code. 

Petition filed under sections 318 and 335 of the Code of Civil 
Procedure by an auction-purchaser for delivery of property 
purchased. Petitioner held a mortgage over the land in question, 
dated 8th July 1884. In 1897 he obtained a mortgage decree in 
Original Suit No. 308 of 1897 on the file of the District Munsifs 
Court of Shiyali and No. 267 of 1897 on the file of the 
District Munsifs Court of Kumbatonam, and purchased the land 
in execution of that decree. The present respondents Nos. 1 to 3 or 



; * 0ivij Miscellaneous Second Appeal No. 62 of 1900, against the order of 

| GL E. T. Power, District Judge of Tanjore, m Civil Miscellaneous Appeal No. 635 
| of 1900, affirming the orda of P. Narayana Chari, District Munsxf of Kumba- 
I konam, in Miscellaneous Petition No. 561 of 1900, in Original Suit No. 308 of 
I 1897 on the file of the District Munsif of Shiyali. 
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KAbiJsuiiA thou representatives being in possession, were made paities to 
Ayi Xl1 tliat suit, respondents Nos 1 and 2 being defendants Nos 12 and 18, 
respectively, and tbe fathei of third respondent being defendant 
No lb By the terms of petitioners deciee, the respondents 
Nos 1, 2 and 3 were ordered to pay the amount of the mortgage, 
v and in default the mortgaged piopeity was to be sold, subject to 

a prioi charge. That prior charge had been cieated on 25th June 
1884 m favour of one Nammalwar Ohetti and one Saminatha 
Tevan, who sold it to the respondents Nos 1,2 and 3, or their 
representatives, who were duly put in possession Petitioner now 
sought to oust respondents Nos 1, 2 and 3 TheMunsii referring 
to Vcnlcdantn sammah \ Binnudt{\) and Bamanadlum Ghdti v 
AfLonda Pillax^Z)^ held that as the possession of these respondents 
was undei the pnor mortgage decree, they weie entitled to letain 
it as against petitioner, who claimed under a subsequent sale 
Petitioner appealed to the District Judge who said — a The 
ordei of the Distuct Munsd is, it appears to mi, an order under 
section 318 of the Civil Pioceduic Code as regards the property in 
possession of respondents Nos 1, 2 and 3 and an older undei section 
335 as legards the property m possession of tbe fourth respondent 
(who is not ]udgment-dcbtorj ; and I think no appeal lies It is 
aigued that the order is one under section 244, because the auctiou- 
purehaser is also the docrec-holdei , but the decisions of the 
Allahabad High Oouit m Ghvdam 8 h abhor y D wart a Prabad{ 3) 
and Sabhagit Sri Gopai{ 4) seem to me to show dearly that 
this is erroneous On the merits too I think that the District 
TMmmfs ordei is right It would not be equitable to allow the 
purchaser to oust the peisons in possession without redeeming the 
pnor moitgage ” He dismissed the appeal 

Against that ordei petitioner preferred this appeal. 

Soshagui Ayyar for appellant 

V Knshnasami Ayyar , K S) imvaw Ayifiinyar and T. B. 
Yuikaiarama Sastri for respondents. 

Mooke, J.— Nammalwar Clietti, in whoso favour a mortgage 
had been executed under a document, dated 25th June 1884, with 
respect to Ihe properties to which the piesent appeal i elates, 
brought a suit (Oi jgmal Suit No 172 of. 1887) on that mortgage 


Iff * , 

mm t , I * 


(1) I,L E , 2 Mad., 108, 
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and having obtained a decree brought the property to sale in 1890 Kasikatha 
and purchased certain of the items of property while others were Ayyar 
bought by Sammatha Tevan Of the several items of property ITthuwansa 
thus purchased Nos. 8 to 12 were sold by the purchasers to the Eo ’ ! ' THAN 
brother of Uthumansa Rowthan and Ahammad Rowthan, the 
first and second respondents, while items 18 and 14 were sold 
by Nammalwar to Saminatha and by him to the father of the third 
respondent The first, second and the father of the third respond- 
ent were duly put m possessions of the items of property purchased 
by them In 1897 Kasinatha Ayyar, the present appellant, 
brought a suit (No 267 of 1897 on the filo of the District Munsif 
of Kumbakonam) on a mortgage document, dated the 8th July 
1884, which had been executed in his favour with respect to 
certain of the propel ties entered in the mortgage-deed of the 
25th June 1884 in favour of Nammalwar The present fiist and 
second respondents were respectively the twelfth and thirteenth 
defendants in that suit while the father of the third lespondent 
was the sixteenth defendant. The plaintiff (present appellant) 
obtained a decree in which it was directed, inter aha , that the 
present respondents Nos 1, 2 and 3 should pay him a sum of over 
Rs. 1,500 and that in default of payment items 8 to 14 of the 
property mentioned in the moitgage document of the 25th June 
1884, together with other properties should be sold subject to 
the prior chaige of Rs 1,500 together with interest on the land 
under that moitgage. The present appellant having puichascd the 
land at the sale held in execution of the decree attempted to get 
possession, but was obstructed by the fiist, second, thin! and fourth 
respondents lie accordingly presented a petition to the District 
Munsif under sections 318 and 335, Civil Procedure Code The 
District Munsif having dismissed his petition and the District 
Judge having on appeal declined to interfere, this appeal against 
the appellate order has been preferred here. 

In his petition to the District Munsif the appellant stated that 
the fourth respondent was in possession of a thatched house which 
belonged to the defendants Nos 1 to 7 m Original Suit No. 267 of 
1897, but which the foiuth respondent was living in under a right 
obtained from them. It was alleged that these defendants had 
instigated the fourth respondent to prevent the appellant getting 
possession of the house. The fourth respondent did not appear 
before the District Mnnsif and the question as to the house which 

*.. . ' . . . ...aJjrfiiflBl 




532 


THE INDIAN LAW EEPOETS. 


[VOL, XXV. 




> 


P*1 


Kasinai in he is in possession of is not alluded to in his order. The District 
Ay J ar Judge held that the order relating to him must he considered to 
U RoXIC V ^ave "been passed under section 335, Civil Procedure Code, and 
that there was consequently no appeal against that order. The 
District Judge appears to he right. The fourth respondent claims 
under an alienation madehy the defendants Nos. 1 to 7 in Original 
Suit No. 267 of 1897 after the date of the decree in that suit. 
As this respondent is not a judgment debtor and as it has not 
been shown that he has resisted the attempt of the appellant to 
get possession on behalf of any one of the judgment-debtors, it 
must be held that his ease comes under section 335 of the Civil 
Procedure Code and that there was consequently no appeal against 
the order of the District Munsif in so far as it related to him. 

The District Judge has further held that there is no appeal 
against the order of the District Munsif in so far as it affects 
respondents Nos. "1 , 2 and 3. 1 cannot uphold this decision. JEven 
if the plaintiff, the purchaser of the lands, were not the decree- 
holder, I am decidedly of opinion that, following the decisions in 
Prosunno Coomar Sanyo! v. Kasi Pas Sanyal( 1), Ishan Chunder 
Sirkar v. j Beni Madhub Sirkar (2) and Bivar Buksh Sirkar v. Fatih 
Jali(8) : he must be held to be a representative of the judgment- 
creditor. In the present ease the purchaser is the decree-holder, 
the plaintiff in the suit. It would be impossible to hold that 
having been a party to the decree, he ceased to be a party because 
he purchased the property at the sale held in execution. The 
only point therefore to be decided is wii ether the question as to 
which the parties to the present proceedings are at issue is one 
relating to the execution, discharge or satisfaction of the decree 
(section 244, Civil Procedure Code). The present application 
being one by the purchaser of the lands to be put in possession 
must be hold to bo a step in aid of execution (vide Moth Lai v. 
Makund Smgh(4<), Sariatoolla Molla v, Raj Kumar Roy(h ), and 
Lakshmanan GheiUar v. Kamummal(Q)) and such being the ease 
the question at issue is cleaidy one relating to the execution of the 
decree and, as has already been pointed out, it is between the 
parties to the decree. The order of the District Munsif was 


(1) L.R., 19 I.A., 16G 5 I.L.E , 10 Calc, 083. 
(3^ 26 Calc., 250. 

(5) IX, R., 27 Calc., 709. 


(2) IX. R., 24 Calc., 62. 
(4) IX.R., 19 AIL, 477. 
(6) IX.R., 24 Mad., 185. 
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therefore one paused under teotion 244, Civil Procedure Code, and Kamnaiua 
an appeal lay from it. ayyab 

On the merits I agree with the District Judge. The direction Uth ®maissa 
in the decree in Original Suit No. 308 of 1897 was that the R °* THAK ' 
property should he sold subject to the prior charge on it of the 
amount due under the mortgage document of the 25th June 1884. 

It follows that the respondents Nos. 1, 2 and 3 cannot ho ousted 
till the total amount due under that document is paid off. This 
second appeal is dismissed with costs. 

B hash yam Ayyanqae, J . — I am also of the same opinion. 

The decree-holder in execution of his decree which directed the 
sale of certain properties (mortgaged to him by defendants Nos. 

1 and 3 and the ancestors of defendants Nos. 2, 4, 5, 6 and 7) 
subject to a prior charge thereon of Bs. 1,500 (together with 
interest) in favour of the twelfth, thirteenth and sixteenth defend- 
ants, became the purchaser and now seeks to recover possession 
of the properties purchased under sections 318 and 334, Civil 
Procedure Code, from the twelfth and thirteenth defendants and 
tho legal representatives of the sixteenth defendant. The ques- 
tion that is raised is whether, under the terms of the decree, he is 
entitled to be put into possession without paying the amount of 
the prior charge, the defendants dispossessed being left at liberty 
to bring a separate suit for enforcing the charge in their favour. 

In my opinion the question thus raised between the deoree-holder- 
purchaser and the said defendants relates, within the meaning of 
section 244 (e), Civil Procedure Code, to the execution or enforce- 
ment of the decree against those defendants and the order 
appealed against is not the less an order under section 244, 
because it is also passed under sections 318 and 334 neither of 
which is specified in section 588. 

I am clearly of opinion that, according to the right construc- 
tion of the decree, the decree-holder-purchaser cannot execute or 
enforce the decree against the defendants in possession by ousting 
them without redeeming the prior charge. 
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Mr. Justice Benson and Mr. Justice Moore, 
KING-EMPEROR 


1901. 

November 25. 


Criminal Procedv.ve Codc-lct V of 1898, «. 421-Summary dismissal of 
appeal — Judgment. 

■hen dismissing 1 an appeal summarily under section 421 of the! 

not bound to write a judgment in conformity with 


A Court, w 

of Criminal Procedure, is 
provisions of section 367 - 
Judgments in two criminal appeals referred to the Ilign uonrt 
under section 438 of the Code of Criminal Procedure as not being 
such as are required by section 367 of that Code. The judgments 
were in the following terns After perusing the judgment, and 
petition of appeal, I see no reason for interfering with the decision 
of the lower Court and reject the appeal summarily under section 
421 , Code of Criminal Procedure.” The Acting Sessions Judge 
referred the judgments to the High Court. 

The parties were hot represented. 

Judgment —The Sessions Judge will he informed that there 
is nothing in the Code of Criminal Procedure which requires a 
Court, when dismissing an appeal summarily under section 421 of 
that Code to write a judgment in conformity with the provisions of 
section 367. This has been so decided by all the High Courts, by 
this Court in Proceedings of the Madras High Court, dated 18 th April 
1883(1), and by the other High Courts in the oases of Rash Behari 
Das v. Balgopal Singh{ 2), Queen-Empress v. Warubai(8) and Queen- 
Empress v. Nannhu(i). 

In the last-mentioned ease the Pall .Bench decided that it was 
advisable for the Court to state its reasons in view of the possi- 
bility of a petition for revision. 

There is nothing in Rule No. 7 of the rules printed at pages 
167 to 175, Criminal Rules of Practice, 1896, in conflict with the 


* Criminal Revision Case No. 406 of 1901, referred for the orders of the 
High Court, under section 438 of the Criminal Procedure Code, Try J. H. Munxo, 
AotiBg Bessions Judge o£ Kistna,in Criminal Appeals Nos. 46 and 47 of 1901. 

(1) Weir’s Crl. Bui., p. 1009. (2) I.L.R., 21 Calc., 92. 

> ; 20 Bom,, 540. (4) 17 All., 241. 
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above decisions. The meaning of that rule is that, in all cases King- 
other than those dealt with under section 421, Criminal Procedure Empreor 
C ode, the reasons for the decision should be given. The rule Krisii nayya ( 
as originally passed required such reasons only in cases where the 
judgment appealed against was modified or reversed, but it was 
pointed out that this was opposed to section 367 of the Code and 
the rule was then amended in its present form, 


APPELLATE CIVIL 


Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar 
SAMBASIVA AYYAE (Plaintiff), 


1001 . 

November 26, 


VYDIN ADAS AMI and others (Defendants— Purchasers).* 

Civil Ifroceduvo Cod-3 —Act XIV of 18S2, s. 307 — Default of purchaser at Court-sale 
to pay full amount — Forfeiture, 

Section .307 oi‘ the Code of Civil Procedure is imperative and must be given 
effect to. 

Where a purchaser at a Court-sale makes default in paying the fall amount 
of the purchase money, the deposit must be forfeited. The fact that the decree- 
holder and the judgment-debtor do not ask for a re-sale, but consent to the 
original sale being allowed to stand, is no reason why the Government should 
forego the forfeiture, 

Ga.se referred under section 617 of the Code of Civil Procedure. 
The facts are contained in the following letter of reference : — “ In 
execution of the decree in Original Suit No. 69 of 1900 on my 
Court file, certain immoveable property advertised for sale was 
purchased at such sale on the 23rd November 1900 by a third 
party for Rs. 1,415. The purchaser at once deposited 25 per cent, 
of- the purchase money, i.e., Es. 354, and going to his village fell 
ill and failing to deposit the balance within the time allowed by 
section 807 of the Code of Civil Procedure, appeared on 14th 
December with such balance and petitioned to he allowed to 
deposit the same in Court. Neither the decree-holder nor the 
debtor applied for a fresh sale and as the purchaser's case was a 


* Referred Case No. 8 of 1901, referred for the orders of the High Court 
. under section 017 of the Civil Procedure Code, by P. Narayana Chariar, District 
Munsif of Kumbakdnam, in Original Suit- No, 69* of 1900, 
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Sambasiva *hard one, I allowed him to deposit the balance to enable him to 
ayyar appeal against my refusal to take him to have paid the purchase 
Yytjinada- money in time. He did not appeal against that order, but has now 
put in a petition under section 312 of the Code of Civil Procedure 
to confirm the sale, adding that the decree-holder and the debtor 
liave no objection to have the sale confirmed to him. These latter 
appeared to notices issued and consent in v/riting to the confir- 
mation of sale The point now referred for orders is whether 
under sections 307 and 308 of the Code of Civil Procedure, on a 
default by the purchaser to deposit the balance of purchase money 
within 15 days of sale, forfeiture of the money deposited on the 
date of sale to Government is peremptory and must necessarily take 
place Here the parties interested in getting a re-sale of the prop- 
erty are not for such a re-sale. In Sonaya v. Kalamegham( 1), a case 
under a similar section of the Land Revenue Act (section 36), 
their Lordships have held that Government may give time to a 
purchaser beyond the time fixed by law to pay the balance of 
purchase money and that it is not obligatory on the part of 
Government to forfeit the deposit and re-sell the land. No doubt, 
it may be said that in a revenue sale the Government is one of the 
two interested parties in re-sale and that in the present case the 
parties interested in re-sale (&.<?., decree-holder and debtor), may 
have nothing to lose by a re-sale. Ihe matter is not free from 
doubt. The purchaser has deposited the balance within seven 
days of the time he was to do so. The parties interested in re-sale 
are not for such a re-sale and consent for confirmation of sale to 
the present purchaser. The only party to gain by an order for 
re-sale is the State, which gets the deposit amount of Rs, 354 by 
forfeit. The sole point is whether the Government should in 
every ease of default, insist of the forfeit. As it is a very hard 
case for the purchaser to lose such a big amount, as the matter is 
not free from doubt and as the point is of considerable importance, 
I have made the reference. 5 * 

Panchapayesa Sastn for the auction-purchaser. 

Plaintiff and defendant No 1 were not represented. 

J uj)gment. — The words of the section 307 of the Code of Civil 
i Procedure are clear and imperative, and must be given effect to. 


(1) I L K.> 5 Mad, ISO, 
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The fact that the decree-holder and the judgment-debtor do Sambasiva 


not ask for a re-sale but consent to the original sale being allowed 
to stand, is no reason why the Government should forego the 
forfeiture. The forfeiture is imposed by the Code in order to 
prevent waste of the Court’s time in conducting re-sales in con- 
sequence of defaults like the present 

There was nothing, we may add, so far as appears, to have 
prevented the purchaser from sending the money to the Court 
within time even if he was unable to attend in person. 


Attar 

Vydinada- 

SAMI. 
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APPELLATE CIVIL. 

t 

Before Mr Justice Season and Mr. Justice B/mhyam Ayymgar . 

APPA RAO AND ANOTIIER (PETITIONERS NOS. 1 AND 2— PLAINTIFFS 1901. 

Nos. l and 2), Appellants, December 3. 


KRISHNA AYYANGAR and another (Counter-petitioners — 
Dependants Nos. 3 and 4), Respondents.* 

Civil Procedure Cod< — Act XIV o/1882, s 24.4 — JEi ecution of deciee passed on 
tibufi uctuary mortgage — Continuation oj possession by mortgagees subsequently 
to decree- Claim to set off piofits thus accrued fiom decree amount — Applica- 
tion for oi dei absolute — T\ ansfe) of Property Act — Act IV of 1882, s. 89. 

By a deciee passed on a compromise m a suit foi the amount due under a 
mortgage, defendants weie ordeied to pay Rs. 770 to plaintiffs within a year, 
and jin default of payment the amount was to be recovered by sale of the mort- 
gaged and other property. By the terms of the moitgage, possession was given 
m lieu of interest, but the decree was silent as to possession and interest. Upon 
an application being made for execution of the deciee by sale of the property 
referred to in it, the Distiict Judge held that if the petitioners had continued 
in jppssession of the mortgaged piopeity evei since the date of the decree^ 
it would be necessary to take an account to asceitam whether the decree 
had been satisfied, and dismissed the petition 

Held, that such an order was wrong, inasmuch as it went behind the decree 
instead of executing it. 


t Mill 

* t ** 
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* Civil Miscellaneous Second Appeal No. 25 of 1901, against the order of 
I* ||j | 4 R c - Miller, Acting District Judge of Salem, m Appeal Suit No 251 of 1899, 
^versing the order of C, V. Visvauatha Sastn, District Munsif of Namakal, in 
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I'™ 


reversing the order of C, V. Visvauatha Sastn, District Munsif of Namakal, in 
Petition No. 770 of 1899 m Original Suit No. 298 of 1892. 
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Held also, tliat the application, in, which the decree-holder stated that there 
had "been default in payment of the decree amount and applied for sale, was an 


Appa Rao Held also, that the application, in w, 

Krishna ^ een * n P a y men t the deci 

Ayyangar. application for an order absolute for sale, 


JP f 


*\ ( Uu,AtUUi M u t kllMkkrnt<‘ *4«fj 


Application for execution. The decree which petitioner now 
sought to execute had been passed in terms of a compromise in 
a suit on an usufructuary mortgage. By the terms of the decree, 
the defendants were to pay to plaintiffs Es. 770 within one year 
from its date, and in default plaintiffs were to recover the amount 
by sale of the mortgaged and other propertj . The petition 
for execution pra\ ed that the property referred to in the decree 
might ho brought to sale. Defendants Nos. 1 and 2 did not 
oppose the application. Defendants Nos, 3 and 4 had sued to 
have the compromise set aside, but without success. They now 
raised objections to execution boing proceeded with. The Munsif 
held that they were not entitled to impeach the decree and ordered 
proclamation to issue. Defendants Nos. 3 and 4 appealed to the 
District Judge, who reversed the Munsil’s order. He said : — “ The 
Munsif was right in refusing to allow the petitioner to contest 
the decree; but he does not appear to have considered the 
question raised on the petition that the decree has been satisfied 
by the occupation of the land bv the mortgagees. The mortgage 
allowed possession in lieu of interest, but the ra/inama and the 
decree thereon superseded the document and regulated the rights of 
the parties from the date of the decree. The decree is silent as to 
possession and as to interest: it meiely requires defendants to 
pay Bs, 770 within a Year, and makes the amount recoverable, 
in the event of default, bv sale of the property mortgaged and 
other ancestral propeity of the defendants. I am asked for the 
respondents to infer from the silence of the decree the fact that ii 
was not intended to supersede that provision of the mortgage-deed 
by which the mortgagees enjoyed possession in lieu of interest. 
It seems to me that to decide this point would he to go beyond the 
province of an execution Court, All that /the Court can do is to 
see that the plaintiffs get the sum of Es. 770 and expenses as 
decreed to them. If, then, they have been enjoying possession of 
the property ever since the decree, it is necessary to take an account 
to ascertain whether the decree has been satisfied. Another 
question raised is whether, the decree being one for sale, an order 
absolute is not necessary. [ think it is necessary. The decree is 
not in the form prescribed in the Transfer of Property Act for a 
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decreo for sale, but in effect it is the same : it declares that if the Appa Eao 
| money is not paid within a fixed period the property is to be Krishna 

sold : evidently a farther order is required after the fixed period Ayyangab. 
has expired.” He dismissed the application. 

Plaintiffs Nos. 1 and 2 preferred this appeal. 

Sivammi Ayyar for appellants. 

S undam Ayyar for respondents. 

Judgment — The order of the District Judge cannot be 
sustained. He is in error in holding that an account of the profits 
of the land should now be taken for the purpose of being set off 
against the amount decreed. This 'is going behind the decree 
instead of executing it as it stands. The District Judge is also 
wrong in holding that the present application cannot be granted 
in the absence of a prior order absolute for sale. It is stated by 
the appellant that such an order for sale was passed on the 13th 
December 1897, but whether that is so or not, the present applica- 
tion, in which the decree-holder states that there has been default 
in payment of the decree amount and applies for sale, is in our 
opinion an application for an order absolute for sale. 

The respondent raises before us several objections by way of 
limitation and otherwise, to the grant of the application, but these 
are not matters which we need decide at this stage. 

We allow the second appeal, with costs, and remand the appeal 
to the District Judge for disposal according to law 





Ill 


* Second Appeal No 9 of 1900 against the decree of M D Bell, District Judge 
; Vizagapatam, m Appeal Sint No 150 of 1899, affirming the decree ©f 
Pantulu District Mnnsif of Chodavaram, m Original Suit 


THE INDIAN LAW REPORTS. 


[VOL. £XV, 


APPELLATE CIVIL. 


Before Sir Arnold White, Chief Justice, and Mi . Justice Mooie. 


1901. PAMU SANYASI and another (Plaintexts), Appellants, 

December 3, 


ZAMINDAR OF JAYAPUR (Defendant), Respondent * 


Provincial Small Cause Cow to Act— Act IX of 1887, s 15, sched II , cl. 35 (j)— 
Compensation for illegal distress— Civil Procedure Code— Act IIP of 1882, 
s 586 -Second appeal — Limitation — Bent Recoieiy Act ( Madias ) — Act VIII 
of 1865, s 78 — Cause of action complete on date of illegal distress 

A plaint alleged that plaintiffs had for long cultivated certain land as tenants 
undei defendant, that they had raised a crop of paddy measuring about 6 garces 
and stored it m three heaps on the land, that one of the plaintiffs had paid all the 
cist that was duo to defendant, but that defendant had taken unlawful possession 
of two of the henps of paddy measuring about 5 garces under the pretext that he 
had distrained them The prayei was for an older directing defendant to deliver 
to plaintiffs about 5 garces of gram worth Rs. 250 at Rs 50 per garce m respect 
of the two heaps of paddy of which he had taken unlawful possession The 
distraint was made on 25th Januaiy 1898, and the suit was instituted on 26th July 
of the same year 

Held, that the suit was m subsiance ono for compensation foi illegal dish css or 
attachment and not for tho iccovev} of specific pioperty, and that, inconsequence, 
it was not a suit of the nature cognizable a Couit of Small Causes, and a 
second appeal lay 

Held also y that the suit was bailed The wiong was complete and the cause 
of action arose when the unlau ful distress was made, 

Yamuna Bai Rati Sahib a v Solayya Kaiundan, (LL R , 24 Mad, 339), distin- 
guished 


Suit for compensation for illegal distress or attachment. The 
plaint was as follows* — “The plaintiffs have been asraijats for 
about thirty years, since their father’s lifetime, cultivating the 
jirayati land assessed at Rs. 92-13-0 a year inclusive of cesses, at 
Nimmalova village attached to Madugula zamindari included in 
the moitgage with possession to the plaintiffs The plaintiffs as 
usual cultivated the said lands in the year 1897, raised paddy measur- 
ing about 6 garecs and divided it into three heaps on the said land. 
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The first plaintiff paid Es 92-13-0, the amount of cist including 
land cesses, due to the defendant by the plaintiffs for the year 1897. 
Although no arrears of any hind were due to the defendant in 
respect of the said land, he, without giving any notice of demand 
to the plaintiffs, unlawfully took possession in February 1898, of 
two Jieaps of paddy measuring about 5 garces out of the said three 
heaps belonging to the plaintiffs, saying that he had attached the 
same. The defendant has no manner of right to make attachment 
or to take unlawful possession as above The cause of action arose 
at Nimmalova m February 1898 when the defendant took unlawful 
possession of the heaps of paddy belonging to the plaintiffs, on the 
pretext of having attached them. The plaintiffs therefore pray 
for a judgment directing the defendant to deliver to the plaintiffs 
about 5 garces of grain worth Es. 250 at Es. 50 per garce in 
respect of the two heaps of paddy which the defendant took unlaw- 
ful possession of, alleging that he had attached the same, and which 
the plaintiffs had raised in the year 1897 on the jirayati lands 
included in the cowls of Mushimmanupolam at Nimmalova 
village, together with straw worth about Es. 50 or directing the 
defendant to pay to the plaintiffs Es 300 being the value of 
the said grain and the straw, and also directing the defendant to 
pay to the plaintiffs their costs, and granting such other reliefs as 
the Court may deem to be reasonable and suitable.” 

Defendant denied having distrained any immoveable property 
of plaintiffs and contended that second plaintiff had wrongly sold 
his rights as tenant, that the land so sold had been put up to auction 
on 21st April 1897, and purchased by a person who failed to pay 
the cist due to defendant, and that in consequence the crop raised 
on his land had been distrained on 25th January 1898 and even- 
tually sold for Es. 78. Limitation was also pleaded. The Munsif 
found that the distraint had been made on 25th January 1898, 
and thlt the suit should have been instituted, under section 
78 of the Eent Eecovery Act, at the latest on 25th July 1898, 
whereas it had, in fact, been instituted on 26th July 1898. He 
held that the suit was barred by limitation and dismissed it. 
Plaintiffs appealed to the District Judge who upheld the finding 
and dismissed the appeal. 

Plaintiffs preferred this second appeal. 

Seshagm Ayyar for appellants. 

% $ Tirwenltatachanar for respondents, 
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Judgmmi, — A preliminary objection has been taken that no 
appeal lies in this case since the suit is of the nature cognizable in 
a Court of Small Causes The way in which the plaint is drawn 
shows that the suit is in substance a suit for compensation for 
illegal distress or attachment and not a suit for the recovery of 
specific property. The case relied on in support of the preliminary 
objection (Chakfadharuda v. V enkataramayya(l)) is clearly distin- 
guishable In that case certain attachments had been set aside by 
the Revenue Court and the Revenue Court had ordered that these 
properties should be restored. The properties were not restored 
and a suit was brought to enforce their restoration. In that case 
no question of illegal distress was involved. The preliminary 
objection must be ovonuled. We are of opinion that the suit 
is time bairod. The Distnct ]\£unsif finds that the distraint was 
made on 25th January The plaintiff’s cause of action arose when 
the distraint was made In Yamuna Bat Ram Sahiba v. Solayya 
Kavundan(2) where the Court held the suit was not time barred 
on the giound that the detention was a continuing wrong, the 
property was detained alter the attachment had been set aside, it 
was this detention which the Court held was a continuing wrong 
A state of things in which a party does not restore to its owner 
property which has been released from attachment may be said to 
constitute a continuing wrong as against the owner of the property. 
This case seems to ns to be distinguishable on the facts from the 
case now before us. 

In the case before us the wrong was complete when the unlaw- 
ful distress was made 

"We think the Courts below were right in holding that the suit 
is time barred. 

The second appeal is dismissed with costs 
(X) 22 MtUl.j 457. (2) l.L 11., 24 Mad , 339 
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APPELLATE CIVIL. 


Before Mr . Justice Benson and M) . Justice Bhashyam Ayyangar . 

AEOGYA UDAYAN (Plaintiff), Appellant, 

V, 

APPACHI BOWTHAN and others (Defendants, 

Nos. 1 and 3 to 7), Eespondents / 1 

Court Itet, Act — Act VII of 1870, 8 — Valuation of suit — Sint fo) an account — 

Petition to increase valuation after finding by Commissioner — Increase to 
amount exceeding Court's jurisdiction — Return of plaint for presentation to 
proper Court — Material irregularity 

In a suit foi m account the uyial valuation lor pm poses of Court tees was 
made m i he plaint, hich v, as filed and received m a Munsif’s Court. The Munsif 
appointed a Comnussionci to take an account and the lesult was that plaintiff 
was found by the Commissionei to be entitled to a much laiger sum. Plaintiff 
then applied foi leave to amend tho plaint, which was granted, and the valuation 
of the suit was accoidmgly increased As the amount claimed m the amended 
plaint was gieatei than that ovci which the Couit of a Munsif oidinanly has 
jurisdiction, the Munsif ordered the plaint to be returned for piesentation to tho 
proper Couit 

Meld , that the Munsif had acted with matenal n regularity m poimitfcmg the 
valuation ot the suit to be revised and that he ought to have tiled the case. 

Petition to revise the older ol a District Munsif returning a 
plaint for presentation to the proper Court The suit in which 
the plaint had "been presented was for the taking of partnership 
accounts and for the recovery of Es. 1,400, 'which plaintiff esti- 
mated as the approximate amount of profits which would fall to 
his shaie when the account should be taken. Paragraph 6 of the 
plaint stated that if it should be found that a greater sum was 
due to plaintiff, he was prepared to pay Court fees on the excess. 
The plaint was duly filed and the Munsif passed a preliminary 
decree directing defendants to produce all the accounts in their 
possession and appointing a Commissioner to take an account. 
The Commissioner, in due course, reported that the amount due to 


1901. 

December 3. 


# Civil Miscellaneous Appeal No. 2b of 1901 against fcheordoi of T M. Banga- 
clian, Subordinate Judge of Madura (West), m Original Suit No. 22 of 1899, and 
Civil Bevxsion Petition No 45 of 1901, under section G22 of the Civil Procedure 
Code, playing the High Couit to revise the order of T. Sadasiva Ayvar, District 
Munsif of Dmdigul, m Civil Miscellaneous Petition No 293 of 1899 m Original 
Suit No 1061 of 1896. 
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plaintiff was Es. 8,000. Plaintiff then filed a petition for amend- 
ment of the plaint accordingly and the amendment was made/ 
The Munsif considered that the suit for the larger amount was 
beyond his jurisdiction and returned the plaint for presentation 
to the proper Court. Plaintiff then presented the plaint at the 
Court of the Subordinate Judge who held that the Munsiffs 
jurisdiction had not been ousted and returned the plaint. 

Plaintiff preferred an appeal against the order of the Subordi- 
nate Jndge and also preferred this civil revision petition against 
the order of the District Munsif. 

Sivammi Ayyar for appellant and petitioner. 

Sundara Ayyar for respondents. 

Judgmbnx. — This is a suit for an account and in such a suit 
the valuation for purposes of Court fees and jurisdiction does not 
disentitle the plaintiff to recover in the suit such higher amount 
as the evidence may show he is entitled to. The only restriction 
is that he cannot execute the decree without paying such addi- 
tional Court fee as may be due on the amount decreed. The 
valuation of the suit in the present case was made by the plaintiff 
in the bond fide belief that his valuation was correct, and in law, 
that valuation determined the grade of Court which had juris- 
diction to entertain and try the suit. The valuation made indi- 
cated the District Munsiffs Court as the proper Court and the 
District Munsif was therefore legally seized of the ease. A 
revision of that valuation by the plaintiff cannot be permitted so 
as to onst the jurisdiction of such Court. In the present case the 
revision of the valuation had that effect, and the District Munsif 
returned the plaint and it was presented to the Subordinate 
Judge’s Court Such a revision was unnecessary in the interest 
of the plaintiff, as already stated by us, and the District Munsif 
acted with material irregularity in permitting it. In our opinion 
the Subordinate Judge took a correct view of the law in refusing 
to receive tie amended plaint on the ground that the jurisdiction 
continued in the District Munsif and that he ought to try the 
suit. We may add that to hold otherwise would lead to objec- 
tionable consequences in that it would enable a plaintiff by merely 
altering tie valuation to get his suit transferred even at a late 
i stage (as in this very case) from the Court in which it was rigkfll* 
instituted to another Court in which he might think he Had a 
L chance of success. We allow the revision petition and 
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dismiss the appeal, We set aside the order of the District Munsif 
permitting the amendment of the plaint, direct him to receive 
the plaint, strike out the amendment and lesurne the trial of the 
suit under its original numbei. Plaintiff must pay the costs of 
respondents in the appeal and revision petition in this Court. 


APPELLATE CIVIL. 

Before Mr, Justice Benson and 2Ir. Justice Bhashyam Ayymgm . 

KBISJINAMA CHA.ELAR (Counter-petitioner — 

Plain tiet No. 2), Appellant, 
v 

APPASAMI MU DALI AP and another (Petitioners 

TrANSTEREE-PLAINTITEs), .RESPONDENTS.* 

Civil Procedure Code Act XIV of 1882, $. 244 — Determination of question whether 
yaity qpphjmg for execution is representative of decree holder— Appeal, 

Tlie effect of the last clause of section 244 of the Code of Civil Procedure is 
to give the right of appeal against an order determining whether a party 
applying for execution is or is not the repiesentative of the decree-holder 

Application for execution _ The appellant, a trustee, was plaintiff 
in a suit in which the decree sought to he executed was passed. 
The respondents, as successors of the appellant in the office of 
trustee, from which ho was alleged to have been suspended, 
applied to the District Munsif under section 232 of the Code of 
Civil Proeeduie for execution of the decree as transferees thereof. 
The District Munsif allowed execution, from which the ex-trustee 
appealed. A preliminary objection being taken by the transferees 
that no appeal lay from an order passed under section 232 of 
the Code of Civil Procedure, the District Judge dismissed the 
appeal, holding that there was no appeal, following Sambasiva v. 
8rimvasa{ 1). 

The ex-trustee (plaintiff No. 2) preferred this second appeal. 

V. Krishnasami Ayyar for appellant. 

The respondents were not represented. 

* Civil Miscellaneous Second Appeal Ho 32 of 1901 against the order of K. C.* 
Manavedan Kaja, Distnct Judge of North Arcot, in Civil Miscellaneous, Appeal 
No 13 of 1900, affirming the order of T S. Krishna Ayyar, Acting District 
Munsif of Sholinghur, m Miscellaneous Petition No. 1494 of 1900 in Original 
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^Ohariar 1 ^ udgment. — The decision in Sambama v. 8rmvasa( 1) by which. 

v. the District Judge considered himself bjund was not passed with 
Mudaliar, reference to the last clause of section 244 of the Civil Procedure 
Code, which clause was added by Act VII of 1888. The effect of 
the amendment was considered in Mmikkam Tatayya{2) and the 
decision in Badri Narain v. Jai Ktsficn Das (3) was referred to with 
approval as deciding the question We are of opinion that the 
effect of the amendment is to gh e the right of appeal against an 
order determining whether a party applying for execution is or is 
not the representative of the decree-holder 

We allow- this second appeal with costs and remand the appeal 
to the District Judge for disposal according to law. 


APPELLATE CRIMINAL. 


1901* 

November 22. 


Before Mr. Justice Benson and Mr. Justice Moure. 
KING-EMPEBOP 


ALAGAEISAM1 PAPUAN and another (Accused).* 

Ctiminal Piocahnc Code — Act V of 3 89S, s. 202 — failure to (C tecotd ica'son$ ,i 
f> r postponing ts^ue 01 process and mqumng into cate — Irregularity 

By section 202 of the Criminal Pioceduie Code, if a Magistrate is not satisfied 
as to the truth of an offence he may, when the complainant has been examined, 
record his reasons, and may then postpone the issue of process ” and inquire 
into the case 

Held, that the failme on the part of a Magistrate to recoid his xeasons is at 
most an irregularity, and nnless it m iact occasions a failure of ^justice is not a 
ground for setting aside his order 

Petition to revise an order of a Sessions Court. The order was 
as follows : — “ This is an application to set aside the order, dated 
25th May 1901, of the Second-class Magistrate of Madura Town, 
dismissing petitioner's complaint. The complaint was presented on 
10th April 1901, and on that day, complainant was examined on oath 


(1) I.L.R., 12 Mad., 311. (2) I L It,, 21 Mach, 388 at p, 390. 

(3) I,LE, lb All,, 483 

* Criminal Revision Case No, 367 oi 1901, midei sections 435 and 439 of 
the Criminal Procedure Code, piaymg the High Court to revise the order of 
H. Moberly, Bessions Judge of Madura, m Criminal Revision Petition No. 33 
Of 1^01, setting aside the order of A. R. Rajagopala Chettiar, Second-class Magis- 
tral, in Calendar Case No. 280 of 1901, 
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as required by Criminal Procedure Code, section 200. Thereupon k ikg . 
tlie Sub-Magistrato passed the following order: — ‘Section 406, Bmp ekor 
I ndian Penal Code, preliminary inquiry. Notice to first accused.’ Alagabisami 
On the 22nd April some inquiry was made and the Magistrate PATHAI " 
ordered certain summons to be issued. On the 25th May he 
dismissed the complaint and, throe days later, recorded the following 
extraordinary order ‘ I distrusted the tiutb of the complaint as 
there was a case of assault preferred by one of the accused pending 
against the complainant. I resolved, therefore, to make a pre- 
liminary inquiry under section 202, Criminal Procedure Code. 

The reason should have been recorded before the preliminary 
enquiry began. As it was not done then 1 do it now and utilize the 
information got in the enquiry made already, so that it may not be 
said that the reason not having been recorded the dismissal under 
Criminal Procedure Code, section 203, is not valid.’ Section 202 of 
the Criminal Procedure Code authorises a Magistrate of the first or 
second class, if he is not satisfied as to the truth of a complaint to 
postpone the issue of process against the accused and to enquire into 
the case only if he has recorded his reasons for distrusting the truth 
of the complaint. The words ‘ may then postpone the issue of 
process, &e ,’ show that unless and until reasons are recorded tho 
issue of process may not bo postponed and no local inquiry may 
be made. An inquir\ made without reasons for distrus ting the 
truth of the complaint is illegal, and manifestly it cannot bo made 
legal by the Magistrate making certain remarks after he has 
dismissed the complaint. The preliminary inquiry made by the 
Magistrate was illegal, for he issued process to one of the accused. 

In my opinion section 537 O) of the Criminal Procedure Code does 
not apply to this case, for the inquiry made by the Magistrate was 
not an inquiry under the Criminal Procedure Code, but an inquiry 
distinctly prohibited by the Criminal Procedure Code. If the 
Magistrate had recorded his reasons for distrusting the truth of 
the complaint and then made an inquiry, any error, omission or 
irregularity in the inquiry would have been saved by Criminal 
Procedure Code, section 537 (a ) ; but here the inquiry is illegal ab 
initio. If a Magistrate, not being empowered by law in this behalf, 
tues an offendei or decides an appeal, his proceedings are void. 

In the present case the Magistrate made an inquiry which ho was 
not empowered to make, and he was manifestly not acting in good 
faith. It appears to me that h is proceedings are void* If I am t «i 

wrong in this view, it is certain that the Magistrate has acted on ,ui\i ■ 


*» 





Letters Patent, Art 15 — cc Judgment” — Revision petition against deoee m small 
cause suit — Difference of opinion — Appeal — Civil Pi ocedme Code — Act XIV of 
1882, s 575 — Conti act Act — Act IX of 1872, $ 72 — Right to recover money had 
and received to plaintiff’s use unaffected by section 72 

The plaintiff m a small cause suit having ‘obtained a decree, the defendant 
filed a civil revision petition m the High Court At the hearing by a Bench, one 

{1) Criminal Revision Case Ho 263 of 1901, (unreported). 

* Appeals Nos 1 and 2 of 1900, under section 15 of the Letters Patent, agaihsh 
the judgment of Mr. J ustice Boddam, m Civil Revision Petitions Nos* 59 and 6.0 
of 1899 preferred under section 25 of the Provincial Small Cause Courts Ac% to 
revise the decrees of A. Kuppusami Ayyangar, District Munsif of Shplmghur*iti 
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King- documentary evidence, winch should not have been admitted as the 
Emperor d ocumen ts had not been proved. For these reasons I set aside the 
A p A ATHAN AMI Sub-Magistrate’s order and direct the present Sub-Magistrate to 
make further inquiry into the complaint 5? The ease was heard by 
a Sub-Magistrate who held it to be a false ease and dismissed it 
under section 203 of the Oode of Criminal Pioeeduie 

The accused preferred this criminal revision petition to the 
High Court against the order of the Sessions Judge. 

T. Rangachanar for the accused 

The Public Prosecutor (Mr. R R. Powell) for the Crown. 

Judgment. — This Court has, m its ordei m the case of 
Venkatesalu Ncudu v. Dm ms a Rangayyan(l) pointed out to the 
learned Sessions Judge that his reading of section 202, Criminal 
Procediue Code, is incorrect The Magistrate had jurisdiction to 
act under section 202 and his failure to record his reasons was at 
most an irregularity, and unless it, m fact, occasioned a failure of 
justice it could be no giound foi setting aside his order. The 
Sessions Judge does not suggest that the order was wrong on the 
merits and we see no leason to hold that it was so. 

We set aside the order of the Sessions Judge, dated 5th 
September 1901 


APPELLATE CIVIL. 


Before Sir Arnold White , Chief Justice , Mr. Justice Denies and 
Mr. Justice Moore . 


1901 

September 
2, 3. 


NABAYANASAMI BEDDI (Defendant), Appellant, 


OSUBU REDDI (Plaintiff), Respondent.* 
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learned Judge expressed the opinion that the case should be lemanded for disposal Narayana- 
r according to law after further evidence had been taken, whilst the other held that SAMI Rkddi 

| the case was not one with which the High Court should mteifeie. The defendant 0g v * 

| then preferred an appeal undei aitiolo 15 of the Letters Patent when a pre- Eedd? 

I hmm&ry objection was taken to the hearing of the appeal, on the ground that 

I there had been no judgment withm the meaning of the article 

| ^ Held, that the adjudication by the Bench was a judgment within the meaning 

I o!f article 15 of the Letters Patent 

i # also > ^at the case was governed by section 5V5 of the Code of Civil 

Procedure, and not by article 36 of the Letters Patent 
} Defendant had sought to exercise, as against plaintiff, the special powers 

| conferred upon landholders by section 38 of the Bent Recoveiy Act In fact, 

| the relations between defendant and plaintiff were not such as entitled defendant 

I to exercise those powers Plaintiff, m ordei to aveit the injury which he 

would have sustained if his intei est m the land had been sold, paid the amount 
demanded by the defendant, and now sued to recovei from the defendant the 
sum so paid 

Held, that plaintiff: was entitled to recover the money paid by him as money 
had and leceived by defendant to the use of the plaintiff 

Section 72 of the Contract Act m no way affects the pimciple of law that 
f where a defendant has received money which m justice and equity belongs to a 

j ij|| t Plaintiff, under circumstances which render a receipt of it a leceipt by the defend- 
ant to the use of the plaintiff, the plaintiff is entitled to recover 

Jugdeo Naram Singh v Raja Singh, (I L.R, , 15 Calo , 656), approved 

i 

| Appeal, under article 15 of the Letters Patent, from the judgment 

| passed in a civil revision petition The petition was to revise the 

I decree of a District Munsif m a small cause suit. Petitioner had 

been defendant m a snit brought against him by respondent, 
j wherein respondent (plaintiff) sought to recover a sum of money 
which, he contended, petitioner (defendant) had illegally collected 
| as rent from him The Munsif held that petitioner (defendant) 

; was not a landlord under the Rent Recovery Act, that the payment 

| by respondent (plaintiff) to him had been made under protest ; 

and that respondent (plaintiff) was entitled to the refund which he 
claimed 

>• ^■* ie defendant in the suit then filed a revision petition The % * 

ease first came on for hearing before Subrahmania Ayyak and <, 

Boddam, JJ,, when the former learned Judge was of opinion that 
the decree should he set aside and the snit remanded for disposal 
according to law, after further evidence had been taken ; and the 
latter, that the case was not one in which the High Court' should , 

f- inferfere by way of revision, as the defence set up by the petitioner r 

rL ~ TT.-JL. l - n i i 4 i • .i /■* . , l « I \ ‘./a ; 
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Babayan 4 - First Instance. As a result of this difference of opinion the decree 

SAStliBFDDI ^ ^.] ie ]^ img y gfjQod, 

Bedpi Defendant now preferred this appeal, under article 15 of the 
Letters Patent, 

T. Rangachariar , for respondents, took the preliminary objec- 
tion that no appeal lay, as there was no judgment within the 
meaning of article 15 of the Letters Patent. Fie referred to 
Briramuln v. Ramasar,i{ 1) and Poona CUy Municipality v, 
Ramji(2 ) . 

The objection was overruled 

V. C. Desikachanai , for appellants, contended that the case 
was governed In article 3(5 of the Letters Patent and not by sec- 
tions 575 and (547 of ike Code of Civil Procedure, and that the 
opinion of Mr Justice Subrahmania Ayyar should prevail. He 
cited Husain) Regain v. The Collector of Muzct ffa mag a r ( 3) ; Appa/i 
Bhnrav \. Shivlal Khubchand{A ) ; Sri Gridhanji Maharaj Tickait 
v. Purushotum Go»&amt(~)) ; and Kunhumu v. 8nvallubhan{f ). He 
argued that as the money had been \ oluntarih paid, though under 
protest, it need not be refunded. He referred to sections 15 and 
72 of the Indian Contract Act. 

21 Rangachariar , for respondent was stopped. 

Judgment. — This suit was tried by the District Munsif as a 
small cause suit and judgment was given for the plaintiff. On 
an application to this Court to reverse the District Munsif s decree, 
Subrahmania Avyar, L, was of opinion that the decree should be 
set aside and the suit remanded for disposal according to law after 
further evidence had been taken. Boddain, J., was of opinion that 
the ease was not one in which this Court ought to interfere by wav 
oi revision upon the ground that the defence set up by the defend- 
ant in this Count had not been raised in the Court of First 
Instance and that the petition ought to be dismissed. 
f The defendant appealed under article 15 of the Letters Patent. 

A preliminary objection was taken by the plaintiff to the hearing 
of tho appeal that there had been no judgment within tho meaning 
of article 15, We are of opinion that tho adjudication by Sub- 


CD LL.B., 22 Mad., 109, (2) I.L It , 21 Bom , 250. 

(3) 11 All., 176 at p. 178 (4) 3 Bom., 204. 

(5) 10 Calc , SI 4. 

W Letters Fatent Appeal No. 8 qf 1899, (^reported). 
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rahmania Ayyar and Boddam, JJ., is a judgment within the Harayana- 
meaning of the article and we overrule the preliminary objection. SAMI Ekdci 
T he first point taken on behalf of the appellant (the defendant) Oktmr 
was that the ease was governed by article 36 of the Letters Patent 
and not by sections 575 and 647 of the Code of Civil Procedure, 

^jftbnd that the opinion of the senior Judge, that the decree of the 
Munsif ought to be set aside, should prevail. In our judgment 
the ease is governed by section 575 of the Code of Civil Procedure. 

In the case relied on by the appellant (j Humni Begani v. The 
Collector of MmoflamagarQ)) the Allahabad Court held that the 
Letters Patent and not the Code applied upon the ground that 
there had been no hearing of the appeal within the meaning 
of section 575 inasmuch as the point upon which the Judges had 
differed in opinion was a point taken by way of preliminary 
objection that the appeal was time barred. In the case before 
us there was a hearing of the petition by a bench of two Judges 
who differed in opinion as to the way in which the petition should 
be disposed of. The fact that Boddam, J., was of opinion that this 
Court ought not to interfere by way of revision for the reason 
that the case put forward by the petitioner had not been set 
up in the Court of First Instance is no ground for saying that 
there has been no hearing of the petition 

As regards the merits, the defendant sought to exercise ceitain 
special powers conferred upon landholders by section 38 of the 
Rent Recovery Act. To prevent these powers being put into 
force and his interest in the land sold, the plaintiff paid the 
. defendant’s claim. On the hearing of the revision petition it was 
not contended that the defendant was a landholder within the 
meaning of sections 3 and 38 of the Rent Recovery Act, or that he 
was by law entitled to exercise the special powers conferred by 
section 38. In these circumstances it seems to us clear that the 
defendant having no legal right to sell tho plaintiff’s interest in 
the land, and the plaintiff having paid the money in order to # 

■escape the injury which he would have sustained if his interest 
in the land had been sold, the plaintiff is entitled to recover the 
money paid by him as money had and received by the defendant 
to the nse of the plaintiff. It is not necessary to consider whether 
the course adopted by the defendant amounts to coercion within 
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the meaning of section 15 of the Indian Contract Act. Section 72 
of the Indian Contract Act has no application to this case. The 
section merely says that a person to whom money has been paid 
under coercion must re-pay it. The section in no way affects th5 
principle of law that, where the defendant has received money 
which in justice and equity belongs to the plaintiff under circum- 
stances which render a receipt of it a receipt by the defendant to 
the use of the plaintiff, the plaintiff is entitled to recover. This 
was the view taken by the Calcutta High Court in Jugdeo Naram 
Smgh v Baja 8mgk( 1) and with this view we agree. Subralimania 
Ayyar, J , was of opinion that this money in justice and equity 
belonged to the defendant if it should appear on evidence being 
taken that the defendant was the party to whom the rent payable 
in respect of the land in the plaintiff’s holding ought to have been 
paid We do not agree with this view The money was not paid 
as rent, but as a means of preventing the unlawful sale of the 
plaintiff’s interest m the land. 

The fact that the plaintiff may have been under an obligation 
to the defendant and that defendant may have been legally 
entitled to enforce that obligation seems to us to be immaterial. 
The method by which he sought to enforce the supposed obligation 
was illegal. He purported to exercise certain special rights created 
by a special act, whereas he did not in law possess these rights 

We think the judgment of the District Munsif was right 
and the appeal ought to be dismissed with costs. 
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Before Mr Justice Davies and Mr. Justice Boddam. 

MUTHAYYA (Plaintiit), Appeliaut, 

V. 

YENKAT AR ATN AM and another (Defendants), Respondents * 

Registration Act— Act III of lb; 7, s 17 — Withdrawal petition netting outtervnsof 
compromise filed m Court hut not req is tried— Subsequent sun for land referred 
to in the compromise — Necessity for reiistraUon 

In 1893, plaintiff sued defendants foi possession of pertain immoveable 
property The parties then entered into a compromise by the terms of which 
defendants weie to gno plaintiff a poilion of the piopcity sued foi. They 
then filed a petition in Couit setting out the agieement at which they had arrived 
and asking th it the suit might be withdrawn The Couit thereupon oideied tho 
suit to be struck oh the file, and made an oidei as to costs The agreement 
ivas never lcgisteiod Plaintiff, relying on the agieement, now sued to have it 
established and to rccovei possession of tho piopeity to which ho was entitled 
undei it 

Held, that Hie agieement «hould have been registered and that tho suit; 
bi ought on it must fail 

Suit for a declaration of validity of an agreement which Lad been 
onteied into b> plaintiff and defendant m a formei suit, for the 
recovery of immoveable propeity referred to in that agreement. 
Plaintiff bad, in L893, brought a suit against first defendant and 
otheis for the possession of ceitain propeity. In 1895, pl ain tiff 
and first defendant filed a petition under section 373 of the Code 
of Civil Procedure, setting out an agreement to which they bad 
eomo and requesting that the suit might be “ taken off tho file 
without being heard ” The Munsif passed the following order : — 
“ Suit struck off the file ” He also oidered plaintiff and first 
defendant to pay the costs of second defendant m tha? suit. The 
agreement was not registered It provided, inter aha, that first 
defendant should give plaintiff only a portion of the property sued 
for ; that plaintiff should relinquish the rest of his claim ; that each 
party should bear his own costs, but that if the Court should give 


1901. 
March 5, 


* Second Appeal No. 39 1900 against the decree of J H. Munro, Acting 
District Judge of Godavari, m Appeal Suit No 253 of 1899, reversing the decree 
of 0 Sivaramaknslmamma, District Munsif of Narsapur, m Original Suit No 351 
of 1898 
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Muthayya. costs to the defendants, plaintiff and first defendant should hear 
Venkata- cos ^ 8 secon( l defendant in equal shares, and first defendant 
eat nam. should hear the costs of the other defendants. Plaintiff now sued 
to establish the agreement and to recover the property. The Dis- 
trict Munsif decreed in his favour, whereupon defendants appealed 
to the District Judge, who said : — “ It is contended that the suit 
agreement not being registered, is invalid and that plaintiff cannot 
therefore acquire any interest in the property referred to therein. 
The suit is based entirely on the agreement, and if it is invalid, 
the suit must fail. Tire agreement purports to create rights in 
immoveable property to the value of over Us. 100 admittedly and 
ought to he registered unless for some special reason registration is 
unnecessary. The respondent’s pleader relies upon the observation 
in Bmdesrz Nail v. Ganga Saran Sahu{ 1), that the provisions of 
the Registration Act do not apply to proper judicial proceedings, 
whether consisting of pleadings filed b} the parties or of orders 
made by the Court. These remarks do not apply to this agreement. 
It is a withdrawal application upon which the Court ordered the suit 
to he stiuck off. The Court was not asked to give effect, nor did it 
pass any order giving effect to the terms on which, in the application, 
the parties said they had arranged their dispute. It was open to 
the parties instead of withdrawing the suit to ask for a decree in 
the terms of the compromise. They did not choose to do this, and 
if they intended the agreement to create rights in immoveable 
property, they should have had it registered. The fact found by 
the lower Court that the parties have acted upon it and transferred 
. the property thereunder, even if true, does not affect the question. 55 
Ho allowed the appeal and dismissed the suit. 

Plaintiff preferred this second appeal. 

V Kmhnasmm Ayyar , for appellant, contended that registration 
was not necessary as the petition which had been presented to the 
Court formed part of the pleadings in the case, for which, according 
to Bmdem Natl v Ganga Saran Sahu(L) registration was not 
necessary under section 17 of the Registration Act. It was not 
necessary that it should be incorporated in the j udieial proceedings 
in the sense that the Court should include it iu its ordei* on the 
petition. Judicial proceedings include pleadings filed by parties 
as well as orders passed by the Court. 


(1) I.L.E , 20 All , 171 at p, 180. 


.tilki 
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Sundara Ayyar and K. Subrahmania Sasiri , for respondents, Mtjthayya 
distinguished Bindesn Naik v. Ganga Saran 8ahu{ 1) and referred Venkata. 
to Pranal Anni v. Lakshmt Anm( 2) where the Privy Council 
. defined a judicial proceeding and held that unless the order of 
the Court was pronounced in terms of the agreement, it did not 
constitute a judicial proceeding and required registration if title 
was sought to be derived under it. They contended that the Court 
had not acted on the terms of the petition in the present case, and 
that there was no prayer for withdrawal in it. 

Judgment — We think the decree of the District Judge is 
right. The document on which the plaintiff relics was really a 
petition for withdrawal and was stamped only as such. 

If it is to be relied upon as proof of his case by the plaintiff, it 
requires to be registered under section 17 of the Kegistration Act. 

The second appeal is dismissed with costs. 


APPELLATE CIVIL. 


Before Sir Arnold White, Chief Justice, and Mr. Justice Bhashyam 

Ay yang an 


SABHAPATHI CHETTI and others (Claimants Nos. 1 to 6), 

Appellants, 


v. 


1901. 
April 19. 
September 
9, 10. 


NAEAYANASAMl ^HETTI (Plaintitf), Respondent* 


Civil Procedure Code — Act XIV of 1882, 278, 279, 288 —Claim petition — 

" Some mtei cst ” in piopeity attached — Ordei dismi^mq claim by meitjageeh — 
Letters Patent , ait, 15 — “ Tudjmenb ” — Appeal 

An oicler passed by a Judge sitting on tbe Ongmal Side of the High Court 
dismissing a claim piefened undei sections 27S and 2S2 of tbe Code of Cml 
Procedure b\ the moitgagees of immoveable piojieity -w Inc h has been attached 
in execution of a decieo, is subject to appeil 

Aiticle 15 of tbe Letters Patent is not lestucted by srctions 588 and 591 of 
the Code of Cml Procedmc 

Pom peisons lent money on moit^age, the deed, with the consent of all, 
being piepaied m favour of one of thorn alone. It however specified the amount 


(1) 20 All , 171 (2) I.L/R , 22 Mad , 508. 

* Original Side Appeal No. 33 of 1900 against the decree of Mr. Justice 
Shephard, on Claim Petition m Civil Suit No. 58 of 1900. 


44 * 
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Sabiiapatiii that each bad advanced and piovidod that if tlio nominal moitgagce should 

Chetti iecoive any instalments from tho mortgagors, tlio same should bo distributed 

» . 

Xarayana- between all tho four moitgagot s aecoidmg to tlio amounts advanced by them 
sami The nominal mortgagee died, 1c uving a w ill appointing executoi % w ho had not, 

Chetti, however, taken out pi elute A iudgment-ei editor of tho moitgagois thou caused 

the property to be attached, wheioupon the thiee other cieditois filed a claim 
petition asking that the attachment might 1)0 dcehied to b( subject to the 
moitgage 

Reid, that the applicants wcic competent to piefci the claim and establish, 
withmtbe moaning (£ section 270 ot the Code, £i some mteic sfc m n the property 
attached. If the nominal moitgagee was the agent of tho applicants, they had a 
legal mbeicsb m the piopeiiy attached, and if he was a tiustoo, they h id a 
beneficial oi ctjuitalde mteiest thciem 

A beneficial mteiest is as much an mtoicst withm the meaning oi section 
270, as a legal mteiest m the property attached 


Claim petition under section 278 oi the Code of Civil Procedure, 
by several claimants, as mortgagees of a certain house and ground 
which had been attached by a judgment-creditor of the mort- 
gagor Tho petition alleged that the judgment-creditor (plaintiff) 
had long been aware of the rights of the claimants as mortgagees, 
and of the fact that the interest of the mortgagors (defendants) J 
was limited to an equity of redemption The mortgage dcod had 
been executed by the consent of all the mortgagees in favour of 
one Bamanadan Chetti, since deceased, alone, to secure advances 
amounting to a lath and thirty-seven thousand rupees from four 
persons or firms, of whom Ramanadan Chetti was one, to the 
mortgagors. The deed provided that whenever any part payment 
of the mortgage money should he made to Ramanadan Chetti, he 
should distribute it among the four creditors, in accordance with 
I their shares. It was further provided that Ramanadan Chetti 

should conduct proceedings against the mortgagors for the purpose 


of recovering the moitgage debt. Ramanadan Chetti died, and 
his executors were not joined in this petition, (which was pre- 
ferred by the other mortgagees), it being explained that the 
executors were ignorant of tho attachment and absent, and had 
not yet taken out probate to the will of Bamanadan Chetti, and 
that there had been no time to communicate with them. 

The learned Judge sitting on the original side dismissed 
the claim. He held that the claimants had no interest in the 
property under attachment, and that the claim should only be 
made by the executors of Bamanadan Chetti. 

The claimants preferred this appeal 
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Seshagin Ayyar and Raghava Ayyangar , for respondent, Sabhapathi 
raised tlio preliminary objection that no appeal lay, first, because 
such an order is not included in section 588 of the Code of Civil Nabayana- 

SAMI 

Procedure as one from which an appeal lies, and the right of Chitti, 
appeal, if any, under article 15 of the Letters Patent, is taken away 
by sections 588 and 59 i of the Code; and secondly, because the 
order was not a ££ judgment 55 within the meaning of article 15 
of the Letters Patent. 

lion. Mr P. Anandacharlib and Sundara Ayyar for appellants. 
Judgment. — This is an appeal against the judgment of 
Shephard, J., disallowing a claim prefeired, under sections 278 and 
282 of the Civil Procedure Code, by the appellants as mortgagees 
of a certain house and ground attached in execution of the decree 
in Civil Suit No. 58 of 1900 on the Original Side of this Court, 

The respondent’s vakil takes a preliminary objection that no 
appeal lies against the order disallowing the claim, firstly, because 
such an order is not specified as an appealable order in any of the 
29 clauses of section 588, Civil Procedure Code, and the right of 
appeal, if any, under section 15 of the Letters Patent, is taken 
away by the first paragraph of section 588 and by section 591, 

Civil Pioeedurc Code ; and secondly, because the said order is not 
a judgment within the meaning of section 15 of the Letters Patent 
We are clearly of opinion that neither of these objections is 
well founded. As xegards the first, the mattei ha^ been practi- 
cally concluded by the decision of this Court in Qhappan v. Moidm 
Kutti( 1), which was heard by a Bench of six Judges and in 
which it was held by Mr Justice Shephard. Mr Justice 
Subrahmania Ayyar and Mr, Justice Moore that section 15 of 
the Letters Patent is not controlled b) sections 588 and 591 of 
the Civil Procedure Code This view was dissented from only 
by Benson, J A Full Bench of the Calcutta High Court in 
Tookie Money Dassee \ . Sudevi Dassee(2) unanimously held that 
section 15 of the Letters Patent is not restricted by section 588 
of the Civil Proeeduie Code and dissented from Mr Justice 
Benson’s opinion that sections 588 and 591, Civil Procedure 
Code, do restrict the right of appeal given by section 15 of the 
Letters Patent. The above decisions of this Court and of the 
Calcutta High Court are in conformity with the decision of 


(1) l.L R , 22 Mad,, 68 


(2) I.L.R., 26 Calc., SGI 
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Sabh^pathi the Privy Council in Humsh Chunder Chowdhry v. Kalisuncieri 
ClI ® TTI Debt(l), in which it was held that section 588 of the Code of Civil 
Narayana- Procedure restricting appeals against orders did not apply to 
Chmti. present an appeal to the High Court from the order of a single 
Judge of that Court, and with the canon of interpretation based 
on the maxim genemha spectahbus non denogant , that a general 
later law does not abrogate an earlier special one by mere 
implication, {Thorpe v. Adams{ 2), the Queen v. Champneys(3) and 
Kutner v Philkps{ 4) per A. L. Smith, J., and that when the 
Legislature has already given its attention to a particular subject 
and provided for it, it is reasonably presumed not to intend to 
alter that special provision by a subsequent general enactment, 
unless that intention is manifested in explicit language (per 
Wood, V. C., in Fitzgerald v Champneys {& ), also Maharajah of 
Jeypore v. Papayyammafi)). Both section 540 of the Code of Civil 
Procedure relating to appeals from original decrees and sections 
588 and 591 relating to appeals from orders provide for appeals 
from one Court to another of higher grade. The provision made 
by section 1 5 of the Letters Patent for appeals from one or more 
Judges of the High Court, to other Judges of the same Court is 
entirely foreign to the provisions of the Civil Procedure Code 
relating to appeals from one Court to another. The matter is 
placed beyond all reasonable doubt, by section 597 of the Code of 
Civil Procedure which occurs in the chapter relating to appeals 
| to the King in Council. It is provided in that section, among 

other things, that no appeal shall lie, to His Majesty in Council, 
from a judgment of one Judge of a High Court or of one Judge 
of a Division Court. The obvious reason for such restriction is, 
that the party should not be pei mitted to appeal directly to the 
King in Council, from the judgment of a single Judge of the 
High Court, whether passed m the exercise of ordinary original 
civil jurisdiction or of appellate civil jurisdiction but that he 
should, in the first instance, appeal, under section 15 of the 
Letters Patent, to the other Judges of the High Court. The 
result of holding that no appeal would lie under section 15 
of the Letters Patent, from an order of a single Judge in the 


(1) I L.K , 0 Calc., 482. 
(I) L.B., 6 C.P., 384. 

(5) 2 & & H , 81 at p. 54. 



(2) LB., 6 CP, 125. 

(4) [1891] 2 Q B., 267. 

(6) I.L.K., 23 Mad., 329 at pp. 351, 358-60, 
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exercise of original civil jurisdiction when such order is not a Sabu ifatiii 
decree or an order specified under section 588 of the Code of 
Civil Procedure or from, an ordor of a single Judge, passed in m ^ ANA- 
appeal, from any of the orders, specified in section 588 of the Code Cub/th. 
of Civil Procedure would be that such orders would be final and 
no appeal would lie, either to other Judges of the High Court or 
to the King in Council, although from a final order passed by a 
District Judge in appeal from any of the orders mentioned in 
section 588, an appeal would lie direct to the King in Council 
under section 595 («). The fact that sections 588 and 591 of the 
Code of Civil Procedure are applicable to the High Court, does not 
affect the question now under consideration. They are applicable 
to the High Court, in that appeals from orders of the Subordinate 
Courts lie to the High Court under section 588 of the Code 
of Civil Procedure and section 591 prohibits appeals from such 
Courts to the High Court, except in the cases provided for by 
section 588 

The second contention that the judgment of Shephard, J., 
disallowing the claim is not a judgment within the meaning of 
section 15 of the Letters Patent is entirely untenable and opposed 
to the current of decisions as to the meaning of the word 
“ judgment” in the said section. 

We are unable to concur with the learned Judge, that the 
appellants have no interest in the property under attachment and 
that the only person who can advance a claim is the executor of 
the person in whose favour the mortgage document, exhibit 3?, was 
executed Exhibit P is a mortgage bond for a lakh and thirty- 
seven thousand rupees, borrowed in several shares from four persons 
or firms mentioned in paragraph 3 thereof. The respective amounts 
borrowed from each of these four persons, are specified in paragraph 
3 and an express provision is made, that whenever any part 
payment is made by the mortgagors to the first named of the four 
persons, viz , Ramanadan Chetti, deceased, in whose favour alone, 
the mortgage deed was, with the consent of all the four, executed, 
such amount should be distributed by Mm, among all the four 
creditors, including himself, according to their respective shares. A 
further provision is made in paragraph 4. that it has been agreed 
that the first named person alone should conduct proceedings 
against the mortgagors for the purpose of recovering the mortgage 
debts 
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Narayana- 
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Chetti. 


Paragraph 10 of exhibit F is the only one which relates to 
the house and ground, the subject matter of the attachment in 
respect of which the claim has beon preferred ; and it is therein 
declared by the mortgagors, that the Collector's certificate relat- 
ing to the house and ground is with them and that they have 
not already encumbered, nor shall thereafter encumber the said 
certificate or the house and ground of which the certificate is the 
title-deed. 

With reference to paragraph 4 of the claim petition, it i s 
explained by the learned pleader who appeared before Shephard, J , 
and who now appears also in this appeal, for the claimants that 
the deposit of title-deeds mentioned in the said paragraph refers 
to the Collector’s certificate, m lespect of the house and ground, 
specified in paragraph 10 of exhibit F, and that the same was 
deposited Tby way of security, subsequent to tho execution of the 
mortgage deed 

It is unnecessary to decide in this appeal, whether, so far as 
the appellants are concerned, tho moitgage deed, exhibit F, was 
executed in favour of the deceased Ramanaclan Chetti, as their 
agent or as their trustee; for, in either case, the appellants are 
competent to prefer this claim and establish within the meaning 
of section 279 of the Code of Civil Procedure, “ some interest in 99 
the property attached. If, so far as they were concerned, the said 
Ramanadan Chetti acted as their agent m the moitgage trans- 
action, they have a legal interest in the property attached and if he 
was a trustee they have a beneficial or equitable interest therein. 
And, m our opinion, a beneficial interest is as much an interest 
within the meaning of section 279 of the Code of Civil Procedure 
as a legal interest in the property attached. 

We are wholly unable to accede to the arguments advanced by 
the learned pleader for the respondent, that the appellants have 
only a beneficial interest in their shares of the mortgage debt, as 
a mere debt or personal claim and have no beneficial interest in 
the house and ground in question forming tho security for such 
debt 

For the above reasons, wo allow this appeal, with costs, and as 
the learned J udge has practically disallowed the claim only on a 
pr^limiuaxy point, wo reverse the judgment appealed against 
and remand the claim for investigation and disposal in due course 

*%,. s 
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Before M) Justice iJcivm and Mi. Justice Moote. 

YAPPAKANDTJ MARAKAYAR and another (Dei end ants), September 

Appellants, 12, 24. 



ANNAMALAI CHETTI and another (Plaintiffs), Respondents* 

Contract Act —At t IX of 1872, ss 20, 30, 05 — Advance on nsk ( yogyan ) of si ip — 
Manne Insurance — o ontiart by nay of wagei „ 

In a document, dated 3id August 1896, signed by defendants and addiesscd to 
plaintiff it w as lecited tint plaintiff bad lent a sum of money to defendants on 
the nsk oi socunty (“ yogyam *) of a slnp belonging to defendants “ now under 
sail to tbe Nicobais” fiom Negapatam, and the defendants stipulited tb it “as 
soon as the said ship starts foi and icaches the Nicobar Isles anti thenee sets 
hail and goes to Rangoon, Moulmun and fiom there starts a a am and leachts 
Negapatam . . that is, as soon as the said ship shall come back to the 

Negapatam harbour again, wo shall lepay to jon on the expny of eight months 
fiom 23zcl July 1896 19 the sum advanced -with mteiest The ship bad left 
Negapatam. on 23rd July 1896 and was lost at sea thiee days latci Plaintiff 
sued defendants for the sum advanced, on the ground, among othcis, that as the 
vessel had been lost befoie tho date of the agiceinent, the lattei was void, and 
the defendants weie liable to lefund tlio amount advanced 

Held, that he was not entitled to rocovci. The nsk -which foimed the basis 
of the agieement, accoidmg to its true construction, commenced fiom 23id 
July 1896, as set out m the document, because it was on that day that the vessel 
sailed fiom poit and commenced to mcui the perils of the deep. The agieement 
was consequently not void under section 20 of the Contract Act, noi were tho 
defendants bound, undei section 65 of that Act, to lcstoie to plaintiff tho sum 
they had received under its teims. 

Such an agieement could not bo hold to be in any sense a policy of manne 
insurance. 

Pei Da\ IBs, J .—The suit should be dismissed, undei section 30 of the Contract 
Act, on the further giound that the agreement was one by way of -wager. 

Suit for money. The plaint set forth, that, on the 3rd August 
1896, defendants entered into a written agreement with first 
plp.int.iff providing for a loan to defendants of Es. 1,500 for a 
period of oight months from 23rd July 1896 on the risk of the 
voyage of there ship named H&viTifittGj ElizccbBth then under sail to 


* Second Appeal No. 204 of 1900 against, the decreo of I L. Narayana Eao 
Acting Subordinate Judge of Kumbakonam, m Appeal Suit No 90 of 1896, 
reversing tbe deeiee of J. O Fernandes, District Muneif of Negapatam, in 
Original Suit No, 266 of 3 89V. 
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Vappakandu the Nieobars, and that in pursuance of the terms of agreement 

Marakayar d e f en dant received from plaintiffs Es 1.450 made up of Rs. 

Annamalai 1 150 received on the 4th August 1896, and Rs. 300 received 
Chetti. 1 

on the 8th August 1896, that the said ship set sail from Nega- 
patam on the 23rd July 1896 and sprang a leak the next day and 
foundered at sea on the 26th July 1896, that as the said ship 
foundered at sea before the date of the agreement and as it was 
in an unseaworthy condition when it set sail to the Nieobars, 
the agreement was void, and that the defendants were therefore 
bound to repay the amount advanced with interest. 

The defence was that the contract had been made before the 
ship sailed, namely, on 21st July 1896, though reduced to writing 
on 3rd August 1896, and that, in consequence, it had effect from 
the date on which the ship sailed ; that the ship was in a sea- 
worthy condition when it sailed and was lost through accident ; 
that it was not possible for the ship to have put back to Negapatam, 
that had that course been adopted, it would have been exposed to 
the same danger as that incurred by proceeding on the voyage ; 
and that in consequence plaintiffs were not entitled to recover the 
amount advanced by them. The agreement, which was filed as 
exhibit D, was as follows: — c< Agreement, dated 3rd August 1896, 
executed to [first plaintiff] by us two persons, namely, [first and 
second defendants] on the risk (or security) [‘ yogyam ’] of the ship 
called Henrietta Elizabeth belonging to us and now under sail to 
the Nieobars. We have borrowed from you Es. 1,500 stipulating 
to pay away the same within eight months' time from the 23rd 
July 1896 with vattam or maritime interest at the rate of 12 per 
cent per annum ; and as we have received this* sum of one thousand 
five hundred rupees, from you, we shall, as soon as the said ship 
starts for and reaches the Nicobar Isles, and thence sets sail and 
goes to Rangoon, Moulmein, and from there starts again and 
reaches Negapatam at the Tondi harbour there, that is, as soon, 
the said ship shall come back to the Negapatam harbour again,*— 
we shall repay to you on the expiry of the eight months from the 
23rd July 1896, that is, shall pay to you on the 8th of Panguni 
next, the aforesaid sum of Es. 1,500, with its vattam or maritime 
interest, amount Es. 180, or in all Es. 1,680, when we shall take 
back this agreement from you. If, on the due date stipulated for 
above, the ship abovenamed should be still abroad sailing in sea, 
then yon will have the ship at your risk till it comes to some 
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harbour, and we shall pay the amount with the same rato of Vappakanbu 

maritime interest for so much of that period which shall have Mara ^ ata:p “ 

exceeded the due date given above. If the said ship were to be Annamabai 

Chetti 

staying in any other harbour on the due date fixed herein, then wo 
shall wire to the place where it is, and ascertain the same, and 
then pay you the principal, the interest on the due date! If we 
fail to pay you the principal and the interest thereon within the 
time stipulated for herein, we shall then pay you the amount hereof, 
on demand, with interest at 1 per cent, per mensem, calculating it 
from the said due date up to the date of payment thereafter ” 

This was signed by first and second defendants. 

The ship was, admittedly, lost at sea on 26th July 1896. 

Plaintiffs now sued defendants as above. The District Mnnsif 
dismissed the suit. He held that it had not been shown that the 
vessel was in an unseaworthy condition when she left Negapatam, 
nor that the captain had been guilty of negligence. The Subordi- 
nate Judge, on appeal, held that the date of the contract must be 
taken to be that borne by the agreement, namely, 3rd August 1896 ; 
that the existence of the ship and its safe condition was assumed by 
the parties and was essential to the contract ; and that the contract 
was void under section 20 of the Contract Act, inasmuch as the 
ship was not in existence at its date He disagieed with the finding 
of the Mnnsif that the captain had not been shown to have been 
guilty of negligence, holding that the onus which lay on defendants 
to justify his action in not putting hack to Negapatam had not 
been discharged. He reversed the Munsif’s decree and decreed in 
plaintiffs’ favour for the amount claimed. 

Defendants preferred this appeal 

F. Krishna samy Ayyar , Snndara Ayyar , S. Srinivasa Aiyangar 
and Amnia Krishna Ayyar for the appellants; — The agreement 
in question is one in the nature of marine insurance. Instead of 
paying a premium, the defendants agree to pay vattam or marine 
interest at the rate of 18 per cent, per annum. The underwriter 
advances the money and, besides the ordinary interest at 6 per cent , 
get something more for the risk he undertakes. Such a thing 
was known even in early days. [They referred to Blackstone’s 
4 Commentaries/ volume IT, page 601; Kent’s ‘ Commentaries/ 
volume III, page 551 (bottom paging) ; Smith’s ‘ Mercantile 
Law/ volume I, pages 514-515.] The lower Appellate Court is 
wrong in ^holding that the agreement is void under section 20 
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Marakayar U ^ ie ^ n ^ an Contract Act. If neither party know of the previous 
v. loss of the ship, the policy effected is nevertheless good ( Mead 
A q N hmti! AI v. Davison( 1), The Earl of March v. Ptgoi{ 2), Bradford v. 

SymondsonfS), Stone v. Marine Insurance Co Ocean, Limited , of 
Gothenburg(Aj and Commercial Mutual Marine Insurance Company 
v. Union Mutual Insurance Company (5)). It seems to bo the 
English practice to insert the words “ lost or not lost” in such 
policies. But, as is remarked by Arnould in his book on ‘ Marine 
Insurance,’ volume I, page ^35, the insertion of the words is 
not strictly necessary. The continental practice seems to be the 
other way; and in America the continental practice is followed, 
and the words “ lost or not lost ” do not seem to be generally inserted 
in policies. [They referred also to Insurance Go . v. Folson(6) ? in 
which Clifford, J., remarked ec where the parties mean to insure a 
vessel lost or not lost, the use of that phrase is not necessary to 
make the policy retrospective. It is sufficient if it appear by the 
description of the risk and the subject-matter of the contract, that 
tho policy was intended to cover a previous loss/’] That case is 
on all fours with the present one. The agreement in the present 
case, though dated the 3rd of August, is to be retrospective from 
the 23rd July. Tho money was advanced on the risk of the voyage 
of the ship. The ship having been lost, the plaintiffs arc not 
entitled to recover. Section 20 of the Contract Act cannot, from 
the very nature of things, apply to a ease of insurance like this. 
It is only mistake as to a fact essential to the agreement that will 
bring a case under section 20. Here, neither party knew the 
actual state of the ship and the plaintiffs, for valuable consideration, 
undertook the risk of this unknown matter. If, however, tho 
contract is to be considered as entered into as from the 23rd of 
July, the subsequent loss of the ship will not relieve the plain- 
tiffs from doing their part under the contract [They referred 
to the Specific Belief Act] The Privy Council has held that 
the Contract Act is not exhaustive. See The Irrawaddy Flotilla 
Company v. Bugucmdas{1)). Lastly, the negligence of the master 
of the ship cannot make the defendants liable ( Tnnder , Anderson 
s Go. v* Thames and Mersey Marine Insurance Company (8)) ♦ 


(X) 42 &.R., 401. 

(8) L.R., 7 Q.B.D , 456, 
(5) 19 Howard, 318. 

^ , f 0 ) IL.R., 18 Calo., 620. 

y ’ 


(2) 5 Bmrows, 2803. 
(4) L.E., 1 Ex. D., 81. 
(6) 18 Wallace, 237. 

(8) [1898] 2 Q,B., 114, 
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[Davies, J.— Is not the ■agreement in the present case illegal, Vafpakandu 
as being really a wager ?] The lower Appellate Court appears Maeakayab 
to regard it id that light. [They referred to the judgment ; also Annamaiai 
to 19 Geo. II, cap. 37, as expressly forbidding the making CHEm ' 
of an assurance upon British ships without further proof of 
interest^ than the policies. They contended that the principle 
was applicable to the present case. Asan Kuthu Sahib Mercoyar 
v. Ramcmathan C/ietti( 1) was also referred to as to the meaning of 
the word “ yogyam ” which was translated as “security” in 
exhibit D in this ease.] 

t The Advocate-General (Hon. Mr. J. P. Wallis), Sarikaran 
Nmjar, Seshaehai m and R. Kuppumm Ay yen for respondents.— . 

The agreement in question is not one in the nature of marino 
insurance. No premium has been paid. It contains none of the 
essentials of marino insurance. The parties were both under a 
mistake as to the existence of the subject matter of the agreement. 

So the Indian Contract Act, section 20, applies, and the agreement 
is void. The English cases quoted by the appellant are not appli- 
cable, as in those eases the policies contained the words “ lost or 
not lost.” Those cases were decided with special reference to 
those words. It is submitted that tho English practice, under 
which these words are invariably inserted to denote retrospec- 
tive risk, should bo followed, and not tho continental or tho 
American practice. The reference in tho agreement to the 23rd 
July is made only for the purpose of calculating interest. It is 
submitted that the Subordinate Judge was right. 

The Court delivered the following judgments : — 

Moore, J.— It is shown that, on tho 3rd August 1896, the 
defendants entered into an agreement (exhibit D) with the first 
plaintiff under which it was provided that the first plaintiff should 
lend to tho defendants a sum of Rs. 1,500 on the risk “jogyam ” 

(as to the meaning of this term —vide Awn Kuthu Sahib Mercoyar 
v. Rmnanathan Ohetti( 1)) of a ship called tho Henrietta Elimleth 
which had started from Nogapatam on tho 23rd July 1896 for 
tho Nicobars. The terms of this agreement, as I road them, 
were that the vessel was to sail from the Nicobar Isles to 
Eangoon and Moulmoin and thence to Negapatam, that if sho 
returned safe to Negapatam the defendants should, on the 20th 


(X) I.L.E., 22 Mad., 26. 
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Vappakandu March 1897, repay to the first plaintiff the sum borrowed from him 

Hakakayar j ;0 g. et ] ier interest at the rate of 18 per cent, per annum, but 

annamaiaj that if the vessel did not return the first plaintiff lost his money. 

Oiiiotti. 

There are certain other provisions as to what should happen in 
case the vessel should not have returned to Negapatam by the 
20th March, hut should be ascertained to be safe elsewhere on 
that date, which need not be considered as they do not affect 
the present case. It is admitted that tho vessel was lost at sea 
on the 26th July 1896. The plaintiffs sue for the recovery of 
the amount actually advanced by the first plaintiff (Rs. 1,450), 
together with interest, on the following grounds, that the vessel 
was unseaworthy when she left Negapatam, that the captain was 
guilty of negligence in not at once putting back to Negapatam 
when the vessel sprung a leak on the 23rd July and that, as the 
vessel was lost before the agreement (exhibit D) was entered into, 
it has become void. The District Mnnsif dismissed the suit but 
the Subordinate Judge on appeal gave the plaintiffs a decree. 

Both the Courts have held, and there can be no doubt rightly, 
that it has not been shown that the vessel was in an unseaworthy 
condition when she left Negapatam. The District Munsif found 
further that it had not been proved that the captain was guilty of 
any negligence, but the Subordinate Judge has set aside his finding 
on this point on the ground, as it would appear, that the burden 
was on the defendants to show that the captain was justified in 
not putting back to Negapatam and that they had not done so. 
There is no evidence whatever to show that the captain was guilty 
of any negligence or that he did not exercise a sound discretion in 
proceeding on the voyage. The question is however immaterial 
as the risk of loss through negligence on tho part of tho captain 
was one of the risks to which the first plaintiff was liable under 
the terms of exhibit D. The main ground on which the Subordi- 
nate Judge has reversed the decree of the District Munsif and 
given the plaintiffs a decree L that, as both parties to exhibit D 
were on the date on which it was executed under the impression 
that the Henrietta Elizabeth was on that day safe, while as a 
matter of fact she had been lost some days previously, they were 
both under a mistake as to a matter of fact essential to the 
agreement entered into between them and that consequently that 
agreement was void under the provisions of section 20 of the 
Indian Contract Act. It appears to me that the finding of th§ 
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Subordinate J udge on this point cannot be upheld. He observes Vappakandu 
that it was no doubt the case that the time fixed for the repayment Mae ^ kayar 
of the debt was eight months from the date on which the ship Annamalai 
started from Negapatam, but bolds that it was nowhere stated in 
exhibit D that the plaintiffs undertook the risk retrospectively 
from the date of the departure of the ship. This is clearly a 
mistake. The wording of exhibit D shows beyond all doubt that 
the risk which formed the basis of that agreement commenced 
from the 23id July 1896 as set out in the document, because it 
was on that day that the vessel sailed from Negapaiam and 
commenced to incur the perils of the deep Such, it is clear from 
the wording of the document, was the intention of the parties. It 
follows that it cannot be held that the agreement entered into by 
exhibit D was v oid under section 20 of the Indian Contract Act, 
and that the defendants are consequently, as has been contended 
here, bound under section 65 of the same Act to restore to the 
plaintiffs the sum that they received under the terms of that 
agreement. It does not appear to me to be neeessaiy to refer to 
the several cases relating to policies of marine insurance that have 
been referred to at the hearing of this second appeal, as I agree 
with the Subordinate Judge m holding that exhibit D cannot 
be held to be in any sense a policy of marine insurance The 
Subordinate Judge has given the plaintiffs a decree for the recovery 
of the loan made by them under exhibit D on the strength of the 
provisions of sections 20 and 65 of the Indian Contract Art As 
his finding to that effect cannot, in my opinion, be supported for 
the reasons already given, I would set aside his decree, restore that 
of the District Munsif, and dismiss the suit with costs throughout. 

The memorandum of objections filed by the respondents is 
dismissed with costs. 

Davies, J. — I concur throughout. It appears from Blaekstone 
(volume 2, pages 458 et seq ) that agreements similar to this # 
were in vogue in England up to the time of the passing of 19 
Greo. II, cap. 37, under the names sometimes of famus nauheum 
and sometimes usura mantmia hut as they were considered to 
give an opening for usurious and gaming contracts they were 
disapproved by the said Statute. Fortified by that pronouncement 
it seems to me that the present agreement is an agreement by 
way of wager, and therefore void under section 30 of the Indian 
Contract Aot ? and I would dismiss the suit on that ground also. 


* 
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Befoie Mr. Justice Benson and Mr. Justice Boddam. 

YEDAPTJRATTI (PLAiNTirr), Appellant, 

V. 

AYARA akd otheks (DErBELAEis Nos. 23 TO 26), 

Besponbents * 

lcdcmption and po.seesxonon ceram to kanom a al>t o whose prepuce 

ot the terms ipperied, but they did not ]«m 

tlio terns wore modified on tlm a P pe ^ d that the de< mo made by 

H eU, that the Unomdai uaa a re enable excuse was 

ilie Appellate Gomt in hie absence must ho sot aside 
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Sm, to recover land toned on kanom, togethei with ma*> » 
™t The District Mnnrf go™ plaint,*, the jenrn, a dee.ee 
„ u., -navmff to certain sub-tenants of the kanom- 
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him This decree was subsequently amended D ) 
n Itiff’s application, so as to render the amount due to the sub- 
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of rent due to the jenmi hy the kanomdar The 
appealed to the Subordinate Judge hut omitted to # 
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lospondent. The Subordinate J udge, treating tlie appeal as Yj:d 4 pueatii 
one preferred from the amended decree, said u The question is ^Iea. 
whether the value of improvements due to under-tenants is liable 
to be set off against the arrears of rent due from the mortgagee to 
| the mortgagor No authority is cited in suppoit of the contention 
f that the amounts due for improvements belonging to a sub-tenant 
are liable to be set off against the airears of rent due to the mort- 
gagor fiom the mortgagee. It has been held that such set off is 
allowable wheu tho improvements belong to a kanomdar ( Achuta \ 

Kah{ i)) or a tenant ( Eussa Menonv Shamu Patton 2)), but these 
rulings do not apply in a case v here the improvements are not 
the property of the peison who is liable to pay the rent There is 
not a contract expressly oi impliedly allowing a right to such set 
| off and it would manifestly be unjust to charge the airears of rent 
due by a mortgagee as against a third party who held the land on 
an independent simple lease gianted by the mortgagee.” He 
held that the amount due as eompensation to the sub-tenants was 
f not liable to be set off against tho arrears of rent due from the 
kanomdar to the jenmi, and modified the decree so that it stood in 
its original form The effect of this was to reimpose on the 
kanomdar, in his absence, tho liability for aireais of lent, part of 
which had been removed by the amended decree 
Plaintiff preferred this second appeal 

K B Subuihmama Satfn, foi appellant, contended that by 
the customary law of Malabai the implements, no matter by 
whom effected, are security for rent, and are subject to the lien of 
the jenmi That is an incident of the relation of kanomdar to 
jenmi A jenmi’s right of set off extends to rent that has become 
barred; Eiesm Men on v Shamu Patter (2) ; Kanna Pishatodi v 
Kombi Achen{ 3) followed in Unman v Bama( 4) ; Vasucleia Shenoi 
v. Damoda)an( 5). He also cited Achuta v. Kah{ 1 ), where a 
creditor was only allowed to proceed against the net amount of 
0 improvements In this case, the lent owing to the jenmi exceeded 
the value of the improvements both of the kanomdar and of the 
tenants. He referred to Wigram’s ‘Malabar Law* He also 
took the point that in the appeal to tho Subordinate Judge tho 


(1) I L R , 7 Mad , 545 at p oto (2) I L R > 21 Had , 138 

(8) I L R , 8 Mad , 381. (4) I h E , 8 Mad , 415. 

(5) I L R , 23 Mad > 86 
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Vedapurath kanomdar had not been made a party, as he should have been, 

. v - under section 85 of the Transfer of Property Act. He referred 

AY ABA* _ 


to Vasudeva Nambudripad v The Collector of Malabar{ 1) and 
Kesavan v. Sarikaran Nambudn(2). 

Gonnda Menon, for respondents, argued that the eases only 
go so far as deciding that the improvements due to a mortgagee 
are liable to a set-ofi of the amount due by him for rent. There 
■was no ease "which went the length of deciding that the improve- 
ments of a tenant of a kanomdar are so liable With regard to 
the omission to make the kanomdar a party to the appeal, he 
submitted that the Court might add him as a respondent, and 
failing that he asked for leave to do so. 

Judgment— We must allow this appeal The suit was for 
redemption, and in the Munsif’s Court the lights of all the parties 
were adjusted The plaintiff, the'jenmi, got a decree for possession 
on paying compensation for improvements made by them to three 
sub-tenants of the kanomdar who was himself made liable to tho 
jenmi for a balance of rent duo after deducting the kanom amount 


(1) Second Appeal No 459 of 1S98 (umepoitod) The judgment m this case 
was delivered, on 20tli Junuaiy 1899, by Subrahmam a Ayyar and Dayies, JJ , as 
follows — “We cannot agiee with the Snboidmate Judge m holding that the 
appeal before him could proceed after the ouginal moifcgagees (defendants Nos 1 
to 9) had been struck off fiom the anay of paitics to tho appeal, on the appliea* 
tion of the appealing plaint ff himself The plaintiff s case was that plot A was 
pait of the mortgaged piopeity which the Suboidmate Judge says the defendants 
Nos 1 to 9 had not denod They as the moitgagoes theieof were theicfore 
necessary parties, being interested theiem In then absence the appeal should 
not have been heard and determined, but dismissed Wo theiefoi© reverse the 
decree of the Subordinate Judge passed in the appeal and restore that of the 
District Munsit with appellant’s costs in this and m the lower Appellate Court. 
Time for redemption is extended to 20th Apul next ” 

(2) Second Appeal No. 1423 of 1895 (umepoited). The judgment m this case 

was delivered on 10th Pebiuary 1897, by Subrahytania Ayyar and Benson, JJ , as 
follows — 1 “ The mortgagees were not made parties to the appeal either m this 
Court or m the lower Appellate Court, though section 85 of the Transfer of 
Property Act expressly requires that they should be made parties The 
appellant’s vakil applies that they may now be made paities and explains that he 
was not able to make them parties to this second appeal as they had not been 
made parties m the lower Appellate Court He is, howevei, unable to give any 
satisfactory reason for the omission in that Court In these circumstances we 
think we aie bound to follow the ruling of this Court m Vedapuratti v, Govmdqt, 
T^mon, (Second Appeal No 51 of 1892 (unreported)), and Ramunm Pamkar v. 
Sankara Pamkar, (Second Appeal No 1476 of 3889 (unreported)), and dismiss the 
geoond appeal with costs, on the ground that the appellant has not complied with 
the requirements of section 85 of the Transfer of Property Apt/' * ? 

iSfflBti., , H* . .Hftllllif’-V ' 
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and the value of improvements made by him. After the decree of vjhhf vum 
the Munsif was passed the plaintiff, the jenmi, applied to him to A’mm 
amend it, by making the value of the improvements due to the sub- 
tenants liable for the arrears of rent due to the plaintiff, and the 
decree was amended in this way The three sub-tenants then 
appealed to the Subordinate Judge making only the plaintiff, the 
jenmi, a respondent. The Subordinate Judge held that the appeal 
was an appeal against the amended decree, allowed the appeal and 
set aside the amendment, thereby, in appeal, re-imposing on the 
kanomdar in his absence the liability for arrears of rent part of 
which had been lomoved by the amended decree. It is objected 
that the kanomdar was a necessary party to the appeal under 
section 85 of the Transfer of Property Act, and not having been 
made a party to the appeal the decree made in his absence must be 
set aside as no i easonablc excuse was forthcoming foi leaving him 
out in the lower Appellate Court This was held to be the rule 
of practice m Ramunm Pamkm v. iSrmluoa Panikai(l) and this 
decision has been approved and followed continuously over sinco 
(see Vedapuratti v. Govtnda ; Menon(2)) and we think rightly. 

In view of this decision it is not necessary for us to decide the 
important question which was argued before us of the liability of 
sub-tenants, improvements for rent due by the kanomdar to the 
jenmi. We may, howovei, say that we aie much inclined to 
doubt the correctness of the view taken by the Subordinate Judge 
that they are not liable. His decision seems to us to bo prma 
facie opposed to the principle of the cases quoted by him, vi 7 , 

Acliuta v. Kah{ 8) and Erensa 3 tenon v. Shamu Patter{4) 


(1) Second Appeal 3sTo. 1470 of 1889 (umepoited). The judgment m thn* 
case wasdeliveied, on 13th August 1890, by Shephard and Weir, J.J , as follows : — 

On the ground that m the appeal as brought m the lower Appellate Court the 
^ mortgagees not having been made paities, no effectual relief could have been 
decreed to the appellant, sixth defendant, we uphold the decree of the Subordi- 
nate Judge and dismiss the second appeal without entering on a consideration 
of the questions of law raised on behalf of the second appellant. The appeal is 
dismissed with costs 

(2) Second Appeal Xo 51 of 1892 (unreported) The judgment m this case 
was delivered, on Gth Febiuary 1893, by Parker and Shephard, JJ , as follows s— 
“ The mortgagees were not made respondents m the lower Appellate Court, nor 

i are they made respondents here Xo effectual relief can be given. Following 
j the decision m Ramunm Pamkar v, Sankara P anile ar (Second Appeal Xo. 1476 of 

/ 1$$9 (unreported)), we dismiss the second appeal with costs } 

t 1 1 (3) X.L.E., 7 Mad., 545, <#) UiJSL, 21 Mad., 138 % 1 1 

Liu 4 . < , 
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VEDATORiTTi We allow the appeal with costs in this and in the lower 
Atara, Appellate Court and reverse the decree of the Subordinate J udgo 
and restore that of the Munsif. 


1901. 

October 4, 10. 



APPELLATE CIVIL. 

Before Sir Arnold White, Chief Justice, and Mr. Justice Moote. 

CHINN ARAM I MTJDALI (Piaixtifi), Appell ynt, 

v. 

TIRUMALAI PILLA1 AND TIIE RIGHT HONOURABLE THE 
SECRETARY OF STATE FOR INDIA (Defendant), 
Respondent. * 

Lmd I lavement Loans Act-Act A IX of 1%3, * 7, cl 1 (a) — Reienae 

Reeoieiv Act — Act II oj 1864 ( Ilmiras), s 42 — Advance to ounci on tuo j piece* 
of land — Secuiitu talni rn one alcm —Sale of the othtr piece in /espect of advance 
— Validity 

N hold tv o pieces of land on palta and obt lined a loan fiom Government, 
under Act XIX of 1883. foi the impiovenient of one of them, namely, No. 315 
The othei piece, namelv , No 105-B, was not made collateial secnuty foi 
the loan. Default having been nude m u payment of the loan, pioc_, No. 315 
was in. 1894 attach* d and pu^ up foi sale and (as tnoie weie no bicldei&) bought 
in by Govcrnmoni In 1895, N sold the othei piece ot land, No 105-B, to plain- 
tiff, but tho patta v is not tianstened In IS 96, No 10o-B was attached by 
Government in lespect of N’s unpaid loan Plaintiff objected to its sale, claiming 
title to it as paichasoi, and m 1897, both N and pUmtiff appho 1 for a transfer of 
the patto to plaintiff. The tiansfei was not made as the loan to N had not been 
repaid The laud w is ultimately sold bj Government to fh»t defendant, vheie- 
upon plaintiff brought this suit foi a cancellation of that sale 
held, that plamhff uaa entitled to the lelief claimed 

Suit for a declaration that a sale of certain hncl l>y Government 
was null and void, and for an order directing its cancellation, 
Muthu Annathai Naiek held two pieces of land on patta, namely, 
No. 315 and No, 105-B. Ho obtained a loan on the security 
of land No. 315, for the purpose of digging a well thereon, 
under Act XIN of 1883. Land No. 105-B was not included as 
collateral securily for the loan. Default having been made in 


# Second Appeal against the decree of E. D. Broadfoot, District Judge of 
South Arcot, in Appeal Suit No, 164 ot 1899 presented against the decree of C. 
SrirangaChariar, District Munsif of Tmdivangm, in Original Suit No, 367 of 1898, 
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repayment of tlio loan, land No 315 was attached and sold by Chimnasami 
Government in 1894, and, as no ono bid for it. was bought in Ml ^ ali 
by Government. Muthu Annathai Naick sold land No. 105-B, 
on November 12th, 1895, to plaintiff, the sale-deed (which was andti b 
filed as exhibit EE), being duly registered. The patta was not, ho^bTblk 
howevor, transferred. In 189t>, this land was attached bv Govern- TIIE 
ment with a mow to realising the amount of the loan which still or statt 
remained unpaid by Muthu Annathai Naick. Plaintiff objected l0RlNDIA 
to tho sale of the land, and claimed it by right of purchase 
No sale took place at that time, but the land lemained under 
attachment. In March 1897, plaintiff and Muthu Annathai Naick 
jointly petitioned that the patta for the land should he trans- 
fened to plaintiff, but the matter remainel in abeyance as Muthu 
Annathai Naick was still in default. The land was subsequently 
sold in respect of that default by older of the Collector. First 
defendant became the purchaser ; and plaintiff now sued for a 
cancellation of the sale. The defence wa^> (a) that the to alo to 
defendant was valid and nidefeasible, and (b) that the sale under 
exhibit EE, on which plaintiff's claim was based, wa& fraudulent. 

Idio Munsif upheld both defences and dismissed the suit 

Tho District Judge, on appeal, held that^ale evidenced by the 
registered deed exhibit EE was fraudulent On the first point 
he said* — “ With, lcgaxd to (a) weka\e to considei. fiist, whether 
the proceduie of the Revenue authorities is justified if the debt 
were an airenr of land revenue ; second, whether an arrear under 
the Loan* Act is an arrear of land revenue. Now as between 
Government and the pattadar the patta is conclusive proof of 
ownership. If the pattadar parts legally with his propeity and 
the transferee will not take the tiouble to get tiomsfer of patta, 
the land in his hands remains liable loi any arrear ot land 
xe venue due under that patta Tho liability is not restricted to an 
arrear due on tho field transferred, The patta is tho unit, and if 
transfer of patta L not got, tho legal owner is qua Government 
only in tho position of a claimant who may save liis interest if he 
chooses by payment of the an ear Next, in the Loans Act it is 
provided that the loan is recoverable as il it weie an arrear oi 
land revenue. I am awaie ol the decision in Ilamachendra v. 
Pitcktlanni( 1). That decision was the reason why in later Acts 


(1) T.L.tt , 7 Mad , iCl, 
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Chinnasami the Legislature altered the form of words Now Act XIX of 
Mu £ VLI 1883 is subsequent to that decision and I have no doubt that the 
Tieumalai intention of the Legislature was that such loans were to be 
and thf deemed arrears of land revenue. I think also that the words 
Honourable employed will bear that construction. Hence I find point (a) in 
thf favour of defendants ” 


THF 

Secretary 
of State 
for India, 



He dismissed the appeal. 

Plaintiff preferred this second appeal. 

P, S. Sivasmmi Aii/ar for appellant. 

The Government Pleader for second respondent. 

Judgment. — Muthu Annathai Naiek obtained a loan under 
Act XIX of 1883 to he expended in digging a well in land No. 
315 held by him on patta. Land No. 105-B was also held by 
the borrower on patta, but it was not made collateral security 
for the loan under section 7, clause 1 (d) of the Act. As the 
loan was not repaid on the date on which it fell due, land No. 315 
was attached and sold by Government. No one bid for it and the 
land was bought in by Government. On the 12th November 
1895 Muthu Annathai Naiek sold land No. 105-B under a 
registered document (exhibit EE) to the plaintiff. In 1896 
this land was attached by Government in order to realise the 
amount of the loan still duo by the plaintiff’s vendor. The 
plaintiff on tbo 25th July put in a petition to the Revenue 
authorities objecting to the sale of land No. 105-B on the 
ground that he had purchased it from the defaulter. The sale 
was estopped, but the land, as it appeals, remained under attach- 
ment. In March 1897 the plaintiff and the defaulter put in a 
joint petition requesting that the patta for No. 105-B might be 
transferred to the plaintiff, hut the Revenue Inspector ordered that 
this application should “ remain in abeyance ” as it appeared that 
Muthu Annathai Naiek had not completed the payment of his 
loan (oxhibftrF), — S&k gequentl^ , under the orders of the Collector, 
1 °: Dd J N J > ; 105 '' B was sold on ac °ount 

plaintiff s vendor and was purchased by the first rWo i ^ ^ 
plaintiff has brought the pint suit pfa The ^rft ^ 
the sale and declare that it is null and void The I ° ° anCel 
have dismissed his suit and he has preferred a 21 a 1 ° 0nrta 
It is clear that it is impossible to uphold the A** 2 *® 1 here< 
District Judge that the sale under exhibit BP’ ° f th ® 

The Judge has arrived fl+ f , * EE was fraudulent. 

S arrived at this conclusion solely on tbe ^<3 ' 


* r i j » 
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that the plaintiff, when he applied for transfer of the patta for Chintusami 
land No. 105-R, suppressed the fact that Government had ]V ^ ALI 
attached the land with a \iew of recovering the balance of the Tirumalai 
loan still due by the plaintiff’s vendor. The attachment bad been and the 
made by the Revenue authorities and it must be held that the ho^urable 
plaintiff, when he applied to the same authorities for transfer of 
patta, was entitled to assume that they were not ignorant of what of Siate 
they themselves had done. It is impossible to hold that any fraud F ° R lNDIA * 
has been proved. In the present case it is clear that the Collector, 
when he attached land No. 105-B and brought it to sale, was 
attempting to recover the loan granted to Muthu Annathai Naick 
under section 7, clause 1 (a) of the Land Improvement Loans 
Act and not under clauses 1 (6), (c) or (d). Clause 1 (a) provides 
that the amount of the loan, inteiest, costs, &e, shall he recover- 
able from the borrower as if they were arrears of land revenue 
due by him. The question to he decided is therefore whether, 
when the borrower’s patta land was sold under the provisions 
of that clause, the purchaser (first defendant) at the sale took 
free of all encumbrances as he would do under the provisions of sec- 
tion 42 of Act II of 1864 (Madras) in case of a sale for arrears of 
land revenue, or, in other words, has section 42 been extended by 
section 52 of the same Act to sales for recovery of loans under Act 
XIX of 1883? The decision in Ramachendra v Pitchtkanm (1) 
is a clear authority for the negative of the above proposition unless 
it can he shown that there is such a difference between the wording 
of section 10, Act III of 1864 (Madras) and section 7, clause 1 ( a ) 
of Act XIX of 1883 as to render this decision inapplicable to the 
present case. We are of opinion that there is no such difference. 

In tie old Abk&ri Act it was provided that a Collector could 
proceed for the recovery of abk&ri arrears due in like manner as 
for the recovery of arrears of land revenue, while in the Land 
Improvement Loans Act it is laid down that arrears shall be ? 

recoverable from the borrower as if they were arrears of land 
revenue due by him. We cannot see any real difference in re- 
covering arrears as if they were arrears of land revenue and ' 

proceeding for the recovery of them in like manner as for tie 
recovery of arrears of land revenue. The District ^fudge is of 
opinion that the decision in Ramachendra v. Pitchikanm( 1) led 

(1) I.L.E , 7 Mad., 434, 5 * ' | 
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APPELLATE CIVIL, 


Before Mr. Justice Davies and Mr , Justice Bhashyam Ayyangar . 
LAKSHMINABASAYYA SETTI (Petitionee. No. 2), Appellant, 


VENKANNA SETTI and others (Oounter-petitionbes), 
Bespondents.* 

Companies Act— Act VI of 1882, s, 109— Appeal from order in winding up— Ex. parte 
application for extension of time— Service of notice iv it kin the extended time — 
Validity ' of extension made on es parte application— Might of respondents to 
raise objections at hearing of appeal. 

By section 1G9 of the Indian Companies Act, 1SS2, appeals are provided for 
orders and decisions made in the winding np of companies, subject to 
the restriction that no such appeal shall be heard “unless notice of the same is 
given within throe weeks after any order complained of has been made in 
manner in which notices of appeal are ordinarily given under the Code of Civil 
rooeduro, unless such time is extended by the Court of appeal” 

(1) I.L.R., 1 ilacl., m, ™ 

* Civil Miscellaneous Appeals Nos. 1 to 4 8 ond IQ mm . , ,, 
JJ?” ^^nct^eofBeUary, '£ 

100, lol, loS, 1»0 ami 102 of 1000, respectively. ' 

' ' 1,1 ' : m 

^ : " . .. - , 
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° Mtml S ti UI th6 Le S islature to alter tiie foi ' m of words used in cases where it 
v, was intended that action should he taken under Act II of 1864 to 
PiitAi recover arrears other than land revenue. This decision, however, 

ifcoHT 13 cannot have iu an y way influenced the Legislature in enacting 

Honouhable section 7 of Act XIX of 1883, for it will be found that that 
Secretary Act received the assent of the Governor-General on the 11th 
TOB India ^ eto ^ er 1888 > while the judgment reported at Ramachendra y. 
Pitehihanni(l) was not delivered till the following March. 

For the foregoing reasons we must hold that the provisions of 
section 42 of Act II of 1864 (Madras) do not apply to the sale 

of land No. 105-B by order of the Collector on account of sums 

duo by Muthu Annathai Naick under the Land Improvement 
Loans Act and wo accordingly allow this appeal, set aside the 
decrees of the lower Courts and give the plaintiff (appellant) a 
decree as prayed for. The second defendant (second respondent) 
will pay his own costs and those of the plaintiff (appellant) and 
first defendant (first respondent) throughout. 
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v against delinquent T 
u fc gainst the order of rasayya 
plication was made by Setti 
: g which notice of the Vek £ KXa 
was in fact Setti* 

Upon the appeal coming 

not have been extended 

extension, if granted, should be 

raised at the hearing : 

application for extension of time was unnecessary 
granting an extension had been made ex parte, the 
objection to it, at the hearing. Such <m 


" “ S1V ™> 1111 oraer tor extension was made, apd notice 

given to the respondents within the time so extended, 
on for hearing it was objected that the time should 
without notice to the respondents, and that the 
subject to objection bein< 

Keld,. that notice of the 
but, inasmuch, as the order 
respondents were entitled to raise 

appeal must, under section 169, be filed within three weeks of th< 

order, at the latest. 

on « rBH "f « ' AYYAKGA ^ J -™ refraining from expressing 
on the point, the terms of section 169 of the Companies Act , 
complied with by lodging the memorandum of appeal. 

Applications, under section 214 of the Indian Companies Act 
against directors and office-bearers, in the Bellary Bank. The 
petitions were dismissed by the District Judge. 

Petitioner Ho. 2 preferred this appeal. 

1 • D ? 8 - S '°™ inadha »’ for respondents, took the preiiminarv 
objeetaon that the appeals should not he heard, as, though the 
appeals themselves had been filed within the three weeks provided 
iy section 169 of the Indian Companies Act, the notices were late, 
as they had not been served on the respondents until after the 
three weeks period had lapsed. It was true that an extension of 
time had been granted by the High Court, but the application 
for that extension was made after the three weeks bad expired. 

V. Knshmsami Ayycir. for respondents, in a similar interest 
supported the preliminary objection. He contended that although 
an extension of time may take effect retrospectively, (. Ramanappa v. 
The Official Liquidator, Bellary-Brucepetta Stock and Loan Transacting 
Company (l)), exceptional circumstances must be shown, and the 
order should be obtained after notice to the other side, and should 
be granted subject to objection at the hearing of the appeal. He 
cited In re Sarawak and Hindustan Banhing and Trading Company, 
jimted^), and submitted that the <! notice ” required by section 
169 was notice of an appeal already lodged. That case had been 
c.ecided before the Act had been passed, and the Leei'sktu™ mnot 
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Lakshmina- be taken to have approved it. He referred, to the corresponding 
K gETTi A section in the English Companies Act. 

VeJanna Stvaswami Ayyar , for appellants, contended that notice of an 
Sftti application for extension of time was not necessary, and that the 
ex pcate order which appellants had obtained was good. Ho 
referred to Wall v. Howard( 1) and In ie National Funds Assurance 
Company{2) and the Annual Practice 

The preliminary objection was overruled and the appeal 
heard on the merits. 

Davies, J. — The respondents were served with notice of the 
appeal within the extended time allowed by a Bench of ibis Court, 
but the lespondents allege that the time should not have been 
extended without notice to them, or at any rate that they should 
now be peimittod to uige their objections to the extension. I am 
of opinion that no notice was necessary in the first instance, but us 
the order extending the time was passed ex paite, I think the 
respondents are now entitled to object thereto 

As m my opinion, however, the appeal against the order must, 
under section 169 of the Indian Company’s Act, 1882, itself be filed 
within three weeks of the date of the order at the very latest, it 
makes it practically impossible to have the notice of the appeal also 
served within that time It follows that the Court could not 
reasonably have refused the extension applied for. The prehmi- 
nary objection is therefore overruled. On the merits, I consider 
the Judge was right in dismissing the application, for the charges 
therein made are too vague, and there is nothing tangible to go 
upon. Further, there is no distinct averment of any loss. This 
appeal is therefore dismissed with two sets of costs— one for the 
first respondent and the other for the fifth and seventh respondents. 

♦ Biiashyam Ayyaxgaij, .T .—I agree But the point having just 

been raised and argued not fully I leiram from expressing any 
opinion on the question as to whether the latter part of section 169, 
which prescribes a period of three weeks from the date of the order 
complained of for giving notice of the appeal, reduces the ordinary 
« period of appeal given by the first part of the section to the making 

of the appeal, viz., 90 days plus the time requisite for obtaining copy 
’ of 4110 order appealed against to a period being the difference 
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weeks in serving notice "nf +i,„ r , 

the appeal has been filed subieetf^H, ^ ? res P 011< 3ent after Laksumina- 

order of the Appellate Court be extended .TITe^”" 1 T '™“ 
opmon tiiaHhe notice of appeal referred to in the latter 'pLTf ^ * 

tbe section, if it means notice to the other nartv of nr, • 1 a •, 
appeal, should necessarily be served through the Court ' Tho 
solution of the former question depends upt the ooZl ml 
pretation to be put upon the expression “ notice of the same ” , e 
notice of the rehearing or appeal which occurs in the latter part of 
he section If it means notice to the other party of the appeal 
which has been made or filed the appeal of course should have Teen 
preferred m sufficient time before the expiration of the throe weeks 
But if its correct interpretation having regard to the former part 

le sec ion le notice of appeal to be made or of the appeal 
if any already made ” then the ordinary period of limitation^ 1 
making the appeal apart from the period of three weeks preset Z 
by the section for giving notice of the appeal whether the amThls 

mly htodea *•*•“* ■— 
also refram from expressing any opinion as to whether the giving 

notice of appeal within three weeks in the manner m whief 
ices of appeal are ordinarily given under the Civil Procedure 
Code is not simply the lodging of the memorandum o p pea 
and not the service of the notice of hearing of the appeal on the 
respondent or of giving him notice of the intended appeal Even 
f this were the correct interpretation of the section T 
oW to thinh that it ia, flj were w b^,“ thTel 
or ortonmonoJ tie three weeta presoribed by the letter part 
ot the aeetab uraemueh ea the general impreaeien, eupp rt d w 
the aee^nptrone made in judicial deeiaioue of ttls High Ce^rt »nd 
of the Calc* High Court ie that the appeal i J U 
made withm three w eeks and notice of hearing of anneal ala a 
*«pon thereabout withie the three 
three weeks he extended by an order of the Court ? 
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DAEGAVABAPU RABBAPU (Depends No. 3), Appellant, 

r. 

BAMPBATAPU and others (Plaintiffs and Defend ants Nos. 2 

AND 3), EeSPONDENTS.* f 

Sale oj (jCKVb — oi/ot>'>o/ a note accepted by luidci jo > then value — Suit la the 
pnee oj goods •-old and dchvciul and not on the dotes — Maintainability — 
Paitnciship— Piowibsoiy note signed by one cj tuo pai tne) s for the puce of 
gvodv purchased — Suit by unl» ctjtnn^t botfi paitne^-, 1 a$ed on the oj ijm >1 
conUact — Liability of both paiine/^ 

iM 

Plaintiffs liacl sold and delivered opmm to defendants on diffeicnt occasions, 
taking a promissoiy note dl cacli sale for the \aliie of the parcel sold. Thc'-e 
piomissoi\ notes had been, wgned by one of- iwo paitneis, they were made pay- 
able on demand to plaintiffs otiheir older ond they had not been negotiated. 
Plaintiffs now sued all the paitneis* foi the amount due, fiaming the suit as one 
for the price of goods sold and delivered and not basing it on the notes. Tiio 
partner who had not signed the note* emtended that the suit did not lio as 
framed, and that it should luu been biought on the notes and not for the goocN 
sold and ddhcicd 

Held, that plaiactiK wcie entitled to sue for the pneo of the goods sold and 
dolhoiecl, and that both of the partuoxa weie liable 

Run for the value of goods sold and delivered. Plaintiffs alleged 
that defendants Nos. 1 and 2 were undivided brothers, and that they 
had traded in opium jointly with an elder brother Vcerabhadrudu. 
since deceased, — the latter having been managing member trading 
jointly with his brothers for the benefit of the family . Defendant 
No. 3 was alleged to have been a partner in the business. Defend- 
ants had purchased opium from plaintiffs from time to time from 
15th Tunc 1896 forward, and plaintiffs said that when a purchase 
was made, a promissory note was always executed by whichever of ^ 
the defendants happened to bo present, sums being subsequently 
paid on account from time to time. Defendants Nos. 1 and 2 
pleaded that the suit would not Ilo as framed, inasmuch as promis- 
sory notes had been executed for each parcel of opium which defend- 
ants had purchased. They contended that plaintiffs should have 
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* Appeal No. 100 of 1900 against fclie decree of J, K, Munro, Acting Distant 
T of Godavari, in Oiiginal Suit No* S of 1899. 


Before Sir Arnold White , Chief Justice, Mr, Justice Benson 
and Mr. Justice Bhaslnjam Ayijangar. 
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based their suit upon the notes and not upon the sales. They Dabgava- 
denied that Veerabhadrudu had been managing member of their saerapu 
family or that he had traded with them for the benefit of the family, ^ 
and alleged that he -was divided from them and had traded sepa- 
rately. They also denied that they had ever taken opi um from 
plaintiffs or executed promissory notes for its value, or made pay- 
ments on account of such purchases. Defendant No. 3 denied 
having been a partner with Veerabhadrudu at any time, and said 
no contract had ever been entered into between him and plaintiffs. 

He admitted having executed a promissory note on 15th June 1896 
jointly with Veerabhadrudu, in plaintiff’s favour, but said that he 
had done so merely to enable Veerabhadrudu to give security to 
plaintiffs, and that the said promissory note had boon duly met 
by Veerabhadrudu. Plaintiffs had not, he said, delivered opi um 
subsequently to 15th June 1896 either to him or to anv one else 
at his request or on his responsibility. He also set up the defence 
that inasmuch as a promissory note had been given at each purchase, 
plaintiffs could only sue on the notes and not for the value of 
the goods sold and delivered. Of the notes, one filed as exhibit 
0, dated 15th Juno 1896, was signed by both Veerabhadrudu 
and third defendant in respect of the price of the first supply of 
opium. Other notes, filed as exhibit D series, were executed at later 
dates by Veerabhadrudu alone, who did not purport to sign on 
behalf of, or as agent for, defendant No. 3, nor was it suggested 
that the name Veerabhadrudu was the name of the partnership. 

Though these notes (exhibits D, Dl, D2) bore tho signature 
of Veerabhadrudu alone, they stood in the names of both 
Veerabhadrudu and defendant No. 3 It was admitted that the 
promissory notes had been made and given by the purchasers for 
tho value of opium ; that they were payable to the plaintiffs, tho 
vendors, or their order ; and that they had not been negotiated by • 
plaintiffs, and had been produced by them in the suit. 

The District Judge held that it had not been proved tha t 
Veerabhadrudu was divided from defendants Nos. 1 and 2 ; that the 
business had been carried on by Veerabhadrudu on behalf of the 
family ; that defendant No. 3 had been a partner of Veerabhadrudu 
and was liable to plaintiffs’ claim ; and that the suit was maintain- 
able as framed. He passed a decree against all the defendants 
for the amount claimed. 

Defendant No. 3 preferred this appeal. 
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D «gav \- Seshagiri Ayycu\ for appellant, argued (os) that the opium had 
1)6611 supplied to Veerabhadrudu alone, and that appellant was no* J 
v - a partner with him in the purchase of opium from the plaintiff, 
and ( b ) that even if appellant should he held to he a partner, 
plaintiff could not sue for the opium sold and delivered but could 
only sue upon the promissory notes which had been given to him 
in payment of the price of the opium as and when it had been 
supplied On the question whether the suit was maintainable as 
framed, he contended that it should have been brought on the 
promissory notes, even though they had not been negotiated. He 
referred to section 50 of the Contract Act Tho notes had been 
given in consideration of the opium and for no other consideration. 
He cited Oamtigev AUenby(Y) where tho talcing of notes as money 
for the price of goo Is was held to he a payment, and tho debt was 
held to be discharged ; also to Peacock v Bussell(2) where it was 
held that default in presentation of a bill taken as collateral 
security for a debt prevents the creditor from afterwards suing his 
debtor either on the bill or on the original consideration ; also to 
Lindley on ‘Partnership,’ pages 180 and 187, and Leake on 
‘ Contract, ’ page 7G8 

K. Bamachandra Atycn, for respondents. 

[On questions of fact their Lordships concurred in the findings 
of the District Judge that defendant No 3 was a partner with 
Veerabhadrudu, and that plaintiff had sold the opium to both 
jointly. The judgment thon pioceeded as follows ] 

Judgment — .... The second contention raised on 

behalf of the appellant that the plaintiff cannot sue for the balance 
of the prico of opium sold and delivered between the 15th June 
1896 and 12th September 1896, and that his cause of action, if 
any, is only upon the promissory notes which he obtained for the 
value of the opium, is clearly untenable upon the admitted facts, 
viz., that the promissory notes were made and given, for the value 
of opium, by the vendees themselves, payable on demand to the 
plaintiff— the vendor or order— and the notes have not been nego- 
tiated by tho plaintiff and have been produced by him in the suit. 
, i M 1 When a bill or note is given for the price of goods sold and 
u (fj j delivered, the presumption is that it is only a conditional payment 
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with a recourse to the original debt ( Goldshede v. OoUreH(V) } Dargava- 
MaiUard v. Argyll{ 2), and Bottomlei/ v JYuttall(S)). So far as' 
exhibit 0 is concerned, it is a promissory note made and given 'T' 1 
by both Yeerabhadrudu and the third defendant in respect of the Rawra1apij ' 
price of the first supply of opium. The subsequent promissory 
notes D, D 1 and D 2 were signed by Yeerabhadrudu alone; he 
did not purport to sign on behalf of, or as agent for, the thir d 
defendant also ; and it is not alleged that the name Yeerabhadrudu 
is the name of the partnership The promissory notes are all pay- 
able on demand to plaintiff or order. Though D, D 1 and D 2 
purport to be executed by both, yet as the promise to pay is only 
by Yeerabhadrudu, who alone signed them, the third defendant 
cannot be sued upon these promissory notes as such. If two 
partners are indebted on the partnership account and one of them 
alone gives a promissory note for the debt and it is not alleged or 
shown that tho creditor intended to substitute the liability of the 
one giving the promissory note for the joint liability of tho two 
{Evans v. Drummond(4) and Reed v. W7ute(5)), the partner who 
has not joined in the promissory note will continue liable only 
on the original cause of action and he cannot be sued upon tho 
promissory note In respect, therefore, ’of the prices of the supplies 
of opium covered by exhibits D, D1 and D2, the third defendant 
as one of two partners, can be liable only on the original cause of 
action, ! c , the price of tho opium supplied on those occasion®, and 
the promissory notes given therofor by the other partner Veera- 
bhadrudu will in no way affect such liability ; and the very fact 
that the promissory notes were intended to be promissory notes 
given by both clearly establishes that the creditor did not intend 
to substitute the liability of one partner for the joint liability of 
the two. 

So far as exhibit 0 is concerned— and the same would hold 
good in respect of D, D1 and D2 also even if the third defendant 
were liable to be sued thereon— the third defendant as one of the 
two joint-makers of the promissory note is primarily liable, and it 
therefore lies upon him, when resisting a claim for the original debt 
(the price of opium, covered by exhibit 0), to allege and prove 


(1)8 314 W., 20. 

(3) 5 O.B.N.S., 134 j 28 L J.C.P , 110. 
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Daroava- that the note is still running or that the plaintiff has endorsed 
Sarrapu it over in favour of a third person and that it is not in his hands 
v. ( Price v. Price(l) and National Savings Bank Association, Ld. v. 

Jf AM PR AT APU • 

Tranah{ 2)). It is only- when the debtor is but secondarily liable as 
drawer or endorser that the delivery of the bill or note is sufficient 
primd facie answer to the claim founded upon the original cause of 
action and that it lies upon the creditor to account for the non- 
payment of the bill or note in a way to revive the liability of the 
debtor ; for. as holder of the bill or note, he is bound to take all 
• steps necessary to obtain payment and to preserve the rights of his 
debtor upon it, i.e., such steps as due presentment for payment, 
and notice of dishonour, in default of which (where it 13 necessary) 
the debtor is discharged not only from his liability upon the 
bill or note, but also from the original debt ( per euro Price v. 
Priced 3), Bridges v. Berry{ 4), Somrd v. Pahner{o), and PKmley v. 
JVestley(6)). 

The case of Ca midge, y. Allenbg{7) and Peacock v. Russell(8) 
cited on behalf of the appellant fall under the latter class of cases 
above and are entirely inapplicable to the present case. In the 
former case the vendor of goods, who accepted from the purchaser 
m payment of the price certain promissory notes payable to bearer 
on demand, made and issued by a bank, was guilty of laches in 
not circulating the same or presenting them to the banker (who 
became insolvent) for payment, and it was held that the vendor 
had thereby made the notes his own and consequently that they 
operated as a satisfaction of the debt. In the latter case, the 
creditor took a bill of exchange from his debtor as collateral 
security for the payment of his debt, and when the time for pay- 
ment came the bill was not paid by the acceptor, but the creditor 
nevertheless gave no notice of dishonour and the bill consequently 
became worthless, and it was held that he could not afterwards sue 
his debtor either on the bill or on the original consideration. 

The appeal therefore fails and is dismissed with costs. 


(i) lfi if. & W.P., 232, at p. 241. 
(3) 16 M. & W., 232, at p. 241. 

(5) 8 Taunt, 277. 

( ><? , & 0., 373 ; 30 ILK., 358. 


(2) L.E., 2 C.P., 556, 

(4) 3 Taunt, 130. 

(6) 2 Bing*. N.C., 240. 

(8) 32 L.J. (n-s) C.P., 266. 
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Before Mr. Justice Benson and Mr. Justice Bhashyam Ayyangar 
SUBRARAYA TAWKER (Plaintiff); Appellant, 


RAJARAM TAWEEB and otkers (Defendants Nos, 
4 to 14), Kesponden'i s.* 

of family property -Agreement that share of o 
should he paid him by managing member— Suh 


Hindu Zaw — Division 
income of village , 
for partition. 

By an agreement entered into by the members 
was one, the parties became completely divided 
their property, but so far as a certain village was 
plaintiff should receive one-fourth of the net ineo 
share in the village) from the eldest member of th 
it. t lamtiff now sued for partition by metes and fc 
in this village : 

Held, that the agreement was no bar to the suit, 

Suit for partition. Plaintiff and defenda: 
of Ii dece;iscd. In 1684, the parties effe< 
family property, entering into an a greet 
with defendants, which provided as folio 
to a certain village, plaintiff should reee 
the profits (on account of his share of 
managing member of the family; and tl 
family house, if plaintiff should not wish 
receive Rs. 500 in lieu of his right of joini 
now contended that this agreement was 
eo-paroeners (being in restraint of their rig] 
and he claimed that inasmuch as aliened 
the shares of some of the members, lie w 
partition, which he accordingly did. Ti 
defence was that the plaintiff was debarr 
agreement from claiming partition of th 
that if he did not wish to reside in the 
entitled only to claim the Es. 500, agreed u 


'• 339 of 1900 against the deer 
in Appeal Suit No, 235 of 1 
ryar, District Mansif of Tr|( 
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The Munsif held that with regard to the lands exhibit A was 
not binding, as the alienees would be entitled to enforce partition, 
and if they did so, the arrangement airived at m exhibit A would 
become impossible With regard to the house he held that exhibit 
A was binding and that plaintiff could only claM the Us. <100 
He decreed in plaintiff’s favour foi possession of his one-fomth 
share m the lands, and dismissed his claim for paitition of the house. 

The Dish ict Judge, on appeal, said* — “ The only giound on 
which the Munsif s finding is attempted to be supported is that 
exhibit A is invalidated m the ease of the lands because the 
anangement which it evidences with regard to them has becomG 
impossible Theie is nothing to show an) impossibility cithoi 
with regard to the one item or the other. The law as at present 
established w r ould seem to be that theie is no decision that an 
agreement against partition should not be valid as against the 
parties making it. Jt is an agreement entered into Irv certain 
men m on]ojment of joint piopeity to restiam mv individual 
from exercising his light to sepai ate en]oyment and the consult i- J 
.ition foi it would naturally be the common welfare And I can 
see no i< ason why such an agieement should be void m essence, v 
01 voidable at the dneetion of one of the parties.” He refeired 
to Maynr’b c Hindu Law / 1th edition, section 445, and held that 
plaintiff was not entitled to avoid the agieement (exhibit A) 
with regard either to tin land oi the house He allowed the* 
appeal and dismissed the suit. 

Plaintiff preferred this second appeal 

C Sankma A r an , Z 3 . 8 ftwemoamt Ayym and R Krishna Ayycn 
for appellant 

T Balal u^hna Bhat foi first and second lespon dents 

J udgmenjt — W o aie unable to agiee with tho decision of the 
District Judge 

Under exhibit A the members of tho family became completely ^ 
divided m interest m respect of all their property, but so far as the 
village now m question is concerned it was agreed that the plain- 
tiff was to receive one-fourth of the net income (on account of Ms 
o&e-fourth share of the village) from the oldest member of the 
j family who was to manage the village 

an agreement cannot bar the plaintiff’s right to sue for 
) ?7 metes and bounds of his one-fourth share of the 
f tira four tenants in common. * * f > * . L * &' 
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As rogaidt. th-e house, the plaintiff agieed to receive Es 500 ScbMa^w 
m lieu of hit. shaio in the ovont of his refusing to live mtlie house. r "v*s s ^ 
lie is not entitled to a paitition of it if the eo-shaieis are willing - Kajara« 
to pay him the Es 500 

We thoiefore set aside the dcciee of the lo\su Appellate 
Oornt, and modif} the deciee of the District Mimsif by dnecting* 
that the plaintiff do reeotei ono-foixith share of the house unless 
the co-sliaiem oi any of them, deposit in Count for payment to the 
plaintiff Es. 500 within tlnee months fiom this date. In other 
respects we restoio the decree of the Distuct Munsif. 

Plaintiff must have his rost& in this and in the loner Appellafo 
Comt. 


APPELLATE CIVIL. 


Before Mu Justice Benson and Mr Justice Blmhyam Ayyangar* 


TFT S ZAM1NDAR OF YIZIANAGPAM (Di 1 endvn i ), 

Api El r ATST1, 

K 

BHHARY ^Uin \NABAY ANA EATKTJITT fPniMin), 

111* SPCVN DIA 1 5 

Lumtoho i id — vlc f \f c/ls77, sd < l II cut m Put / / c t ct m t tiny 
tegxsteiel — Leave oj nHajo — la hue b y Ic s e fi put l > n possession — 

1 (spentcni conti act to dehve ) sue i pc 9 vsion r 9 tl nttinc of the pnopeity 
acl mfs — Mp p c^p uhort of Ipcivp of % Hayes not a del e / cf posses ion 

By a legisieiod document cUtetl 11th Ho\ombei 1S93, dfimdait leased 
ceitam ullig’os to pi untift foi a teim ot seven veais and eight months On 
5th Deeemboi 1893, plaintiff applied ro he pit into possessi n ol the villages 
lmt m m 1 obtained possession On lli.li NfvcrnbalVJO pi untiff hionght this j 

suit Cox possesion and m the ilfcimtivc 1 01 the dam w Inch he lud sustained 
^ by the Culm c on the put >f deltndi t to \ nt him 1 to possession On the plea 
6? limitation b 11 g c efc up 

¥ 

IT eld that the claim foi d images w as 11 it baued, u b< mg governed, by aihcle 
11b of schedule IX to the I mntiO n V t Both m the cise of a sale and of a 
lease, the icg’i fcei < u mstmment bj which suh silc 01 le ise is effected not only 
operates is a giant, but m the licence < 1 \ n nfte< fc lo theunhaiy is also 
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construed and operates as an executory contract to deliver to the vendee or 
lessee such possession of the property as its nature permits; and the breach 
of such an obligation is a breach of a contract in writing registered within the 
meaning of the article referred to. 

It was also contended by the defendant that inasmuch as the ryots were in 
actual < ccupation of the villages which formed the subject matter of the lease, 
the defendant had, in fact, by the meie execution and delivery of the lease, given 
plaintiff such possession as the subject matter of the lease permitted and that 
plaintiff could have collected the rents without any further act on the part of the 
defendant : 


Held, that possession had not been given. 


Suit to recover possession of certain villages and for damages, and, 
in the alternative, for damages in lien of possession. The follow- 
ing statement of facts is taken from the judgment of the High 
Court : — u Respondent, as the lessee under the late Maharajah of 
Vmanagram, the predecessor in title of the defendant, under a 
registered instrument in writing, dated 11th November 18,93, for 
a term of seven years aod eight months ending with June 1901, 
brought this suit on the 11th November 1899, alleging that he 
has not been put in possession of the villages let to him and that 
in February 1898 defendant had recovered possession of the 
villages from the vendor who, on the 23rd October 1893, executed 
a registered s ile-deed in favour of the late Maharajah of Vma- 
nagram, and praying that he may be put into possession of the 
villages for a term of eight years (meaning apparently seven years 
and eight months) either from the date of the plaint (11th 
November 1899) or from February 1898. Fie also claimed 
Rs. 2,000 for damages from February 1898 to the end of July 
1899, presumably in the event of the term commencing from 
February 1898 He also claimed in the alternative that, in the 
event of the Court holding that he cannot recover possession of 
the villages for the said term, he may be awarded as damages a 
sum not exceeding Rs 9,000, in addition to the Rs 2,000 already 
referred to. The defendant, while admitting the lease sued upon, $$ 
resisted the suit by alleging that the plaintiff, who was the 
manager of the vendor of the villages in question, instigated the 
vendor to contend that the sale-deed was false and inoperative 
and in collusion with the vendor prevented the vendee, the lessor 
of the plaintiff, from getting possession of the villages and that 
the plaintiff also forfeited the lease by his misconduct. The 
defendant also pleaded that, even if the lease is to be enforced, the | 
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plamtifl cm be put into possession or,],. till June 1901 and that 

wrelZedT- *“ “ following i„ ues 

. ^ Whether the lease in favour of plaintiff has w 

" 0Pe ™ *ed denial of title, T 
(■*) Whether it is forfeited ? 

damages *“■ ll “ ”‘““ d "W -4, « »,what 

tbe tern of ? if " V * M “ d lindi ”i5 0,1 defendant, whether 
me teim of eight years can now be enforced ? 

ri ‘ & What relief is plaintiff entitled to ? ” 

The District Judge passed a decree directing defendant to 

eliver of possession of the villages to plaintiff for eight years 

from February 1898, together with profits fortheyear 1899-X 

and subsequent profits till delivery and Es. 2,000 as damages 

Against that decree defendant preferred this appeal 

P t r n 7 ^ 0n d T ■ for appellant. 

7 ? mu t m a ’ a Thirumikataehariar and V. 

Ranusam for respondent. 

The contentions raised and the material portions of the docu- 
ments relied on are given m the judgment. 

JuDGMEXT.-tAfter setting out the above statement of facts 
the judgment continued On the 23rd April 1900, the District 
Judge passed a decree in favour of the plaintiff directing the 
defendant to deliver possession of the villages to the plaintiff for 

S mo d r t raary 1898, togetIier Wlth profits for tbe >’ Gar 

1899-1900, and subsequent profits till date of delivery besides 
paying Kb. 2,000 on account of damages for the plaintiff having 

T/nTu xt* ° f P ° SS8&sioQ from February 1898 to the date of the 
suit (11th November 1399), 

Against this deoree the defendant appeals and the chief conten- 
s tl0ns raised m support of the appeal are— 

(1) that the deciee for possession for eight years from 

February 1898 is in any event dearly wrong ; 

(2) that it was owing to the plaintiff’s obstruction that the 

lessor (the defondant) was unable to get possession 

rom the vendor and put the plaintiff in possession of 
the villages > 

(3) that the plaintiff (respondent) has forfeited the lease by 

reason of his conduct both before and during the 
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piosooution by the defendant of Original Sxiit No 34 
of 1 89 f instituted by the defendant against the vendor 
for ike recovery of the villages; and 
( that the suit is haired bv the law of limitation 
The first contention is well founded and we are unable to see 
on what piinciple the District Judge converts a lease tor a touu ol 
seven years and eight months ending with June 1901 into ono for 
an equal peiiod ending with February 1900. The tact that the 
lessor obtained possession troin the vendor only in 1 898 can ho no 
reason lor substituting a new lease m lieu of tho one actually 
agiwl to between tho paities and given. .The finding, therefore, 
of the District Judge oil the tourlh issue and the decree as given 
aro manifest h untenable and the respondent’s vakil is not able to 
suppoit the same. So far as tho plaintiff s prayer lor possession 
is concern* d. he can recover possession only lor the unoxpired 
poition of the term ending with Juno 1901 ; but as that also has 
expired dining the pendency of tins appeal and the execution of 
the diorcc has been staved until the disposal of this appeal— the 
veal question to be determined in the case is whether the alter- 
native claim advanced bv the plaintiff, on which aloue he now 
puneipally relics, ib sustainable. 

Wc agree with the District Judge in his finding on tho first 
issue that no collusion between the plaintifi and tho vendor, snoli 
as would make the lease inoperative, has been established, nor that 
the plaintiff prevented the vendee — his lessor — from getting 
possession of the villages. And wc also agree with Mm in his 
findiug on the second issue that no specific denial of the lessor’s 
title by the plaintifi has been made out and that the plaintifi not 
# having been put into possession, there has been no forfeiture, by 
Mm, of the lease. We cannot accede to the contention of the 
appellant’s pleader that having regard to the peculiar terms of the 
lease sued upon, tho legal relation between the plaintiff and the * 
predecessor in title of the defendant should not be regarded as$| 
that of an ordinary lessor and lessee whoso mutual rights and 
liabilities are regulated by the principles of law enunciated, among 
others, in sections 108 and 111 of the Transfer of Property Act. 

transaction is essentially one of lease and it is not the less so 
because tho lessee represented that he would be faithful to and 
the favour of tho late Maharajah, and would gi’ve Mm ; 
i, things that tako place and, among other 
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stipulated, in view to ensuring the punctual payment of rents to 
the lessor out of the actual collections, that he would hold his 
eutcheriy in the building provided for the Sircar cutcherry iu tho 
principal village and secure the collections in a box under a joint 
&eal of himself and the lessor’s clerk and albo undertook to give 
sub-leases only to solvent persons and to act as the lessor’s agent 
in respect of certain repairs of tanks, Ac , and In regaid to ceitain 
descriptions of land not included in the lease, receiving a remunera- 
tion of 15 per cent, on the income derived from such lands fco 
lar there! ore as the lease of the villages in question is concerned — 
and the suit is only in regard to the lease —the plaintiff is, in the 
absence oi any justification on the part of the defendant, clear!} 
entitled to damages for not having been put into possession of 
1 ho villages comprised in the lease although by his petition, exhibit 
HI (/>), dated 5th December 1893, he brought to the notice of the 
late Mahaiojah of Ymauagram that his Mukt>ar Jagammtha 
liaju Pantulu (jam and others were delaying the* registration 
of the lease and did not put him into possession of tho villages 
leased, hut on the conti aiy were issuing orders directing the i} ols 
and others in the villages comprised in the lease not to pay to 
anybody the rents due for the current year without the eiders 
of the lessor’s Birear, and lequested tire Maharajah, immediately 
on receipt of the petition, to have the eow le registered, to put him 
in possession of the villages leased to him and to issue orders not 
to obstruct him in the collection of rents in the different villages 
leasod to him. Jt is urged on behalf of the appellant that as the 
plaintiff was only an ijaradar or lessee under the late Maharajah, 
the ryots being in actual occupation of tho land, the lessor by 
tho mere execution and delivery of the lease, did put the plaintiff 
in such possession as the subject-master was capable of and that 
without any further act on the part of the lessor, it was open to 
the lessee to collect the rents and recover the same, if necessary, 
by instituting legal proceedings against the ryots. This argument 
may seem plausible, but no more so than in the case of a lease 
of land itself, for even if tho lessor does not put tho lessee into 
possession of the land it would he open to tho lessee to recover 
possession of the land by instituting, if necessary, a suit in ejectment 
against the person who wrongfully withholds possession from the# 
lessee. The subject-matter of the lease was capable of delivery 
in a manner analogous to the mode indicated by sections &64 and 
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The 319 of tie Code of Civil Procedure. According to the common 
oFVml- ^ aw tllD l aiK l winch special- v prevails in Zammdaiis and similar 
nagbam estates, the delivery of possession, when the owner transfers the 
Uehaba estate or a portion thereof, by sale, gift, lease or otherwise, is by 
nabavana tlie l 81511 ® of orders or notices to the karnams and other village 
Paibciv. 0 ffi eers whose duty it is to collect rents from the persons in occupa- 
tion of the land and also, though not invariably, by a general 
proclamation addressed to the ryots and other persons m occupation 
of the land, giving intimation of the transfer in question and 
requiring them to attorn and pay rents to the trausfeiee. It is 
really this customary law that is embodied in sections 2b4 and 
319, Civil Pioeedure Code, and adapted for the delivery, by 
Court, to the decree-holder or purchaser in execution of a decree, 
of all descriptions of immoveable property in the occupancy of a 
tenant or other person entitled to occupy the same and not bound 
by the decree to relinquish such occupancy. Admittedly no such 
rotices or or lers were issued to the village officers or ryots of all 
or any of the villages in question by the late Maharajah or his 
officials. 



It is next urged that the plaintiff himself in conjunction with 
the vendor, whose maniger he was, prevented the lessor from 
obtaining possession of the villages from his vendor. The argu- 
ment on this part of the ease proceeded tacitly on the footing that 
the lease was not ouo independent of the sale transaction, and 
that the vendor himself was really the lessee under the vendee, 
the plaintiff being mer ly the nominal lessee. If that were really 
so the aigument would have been conclusive. The plaintiff 
however, brought the suit as the real lessee and paragraph 3 of the 
written statement expressly treats the plaintiff as the person who 
applied for the lease and to whom the lease was given and intended 
to be given ; and it is nowhere suggested, either in the written 
statement or even in the examination of the witnesses, that the 
plaintiff was only a benami lessee ; and the issues proceed on the 
express footing that the plaintiff himself was the lessee. If he was j. 
tho real lessee it would prmd Jocte be certainly detrimental to his 
interests that he should prevent his lessor fiom getting possession 
of the villages from his vendor and the onus lies very heavily on 
.the defendant to establish that he really did do so and to suggest 
some motive for his doing so. The sale took place on the 23rd 
October 1898 and the lease was granted to the plaintiff almost 
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immediately thereafter on the 11th November following. If the ThS 
lessee was taking steps to prevent the Zamindari officials from 
collecting the rents, in order that he might obtain possession and nagram 
collect ieuts as lessee, the lessor cannot complain that he was Behara 
prevented from obtaining posstssion from his vendor and that bv , SuKTA * 
I’eason oi such conduct ou the part of the plaintiff: he was unable to Patrulit* 
deliver possession of the villages to him. It will not be enough 
for the defendant simply to show that the plaintiff tried to obtain 
possession. He mnst show that he actually assisted the vendor 
and in collusion with him prevented the late Maharajah of Yizia- 
nagram from getting possession and did so in order that 
possession might be retained by the vendor himself. The evidence 
on behalf of the defendant, such as it is, falls far short of this and 
is indeed very meagre. 

[Their Lordships then dealt at length with the evidence.] 

The plaintiff examined certain witnesses to show that the 
plaintiff did not prevent the late Maharajah from taking possession 
of the villages and some of them say that the plaintiff assisted the 
Maharajah’s officials in taking possession and asked the tenants to 
execute muchilikas in favour of the Maharajah, but that it was the 
vendor who obstructed possession being tax on. It is unnecessary 
to consider the evidence on behalf of the plaiutiff on this point, as 
the defendant, on whom the onus lies, has entirely failed to estab- 
lish, by any credible evidence, that the plaintiff, in collusion with 
the vendor, prevented his lessor— the vendee— from taking possession 
of the lands bought by the latter or that he wrongfully induced 
the vendor not to deliver possession of the villages sold by him. 

The third contention that the lease has been forfeited and that 
the plaintiff is not entitled to any damages is equally untenable. 

If the lessor was in default in not delivering possession of the 
property let to the lessee, it is difficult to see what is the condition 
in the lease which the plaintiff has violated. The lease provides 
that in default of the lessee paying .the different instalments of 
P' rent on the due date, the lessor may re-enter and either continue- 
the lease in favour of the lessee or give a lease of the villages to 
others. The lease after imposing certain other conditions upon the 
lessee, every one of which presupposes that the lessee has obtained 
possession, provides as follows If it should come to your 
notice and if it is proved positively that I have violated any of the 
aforesaid conditions or that I have proved faithless to Sircar and 
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acted eonfciaiy to their interest and authority, the Sircar may lease 
out the taluk to others as it pleases without having anything to 
do with the conditions hereinbefore set forth 57 The appellant’s 
pleader argues that the plaintiff deposed against the interest of the 
defendant, in Original Suit No. 34 of 1894, that his evidence was 
disbelieved and that therefore it must he taken that he has proved 
faithless to the defendant and acted contran to his interest and 
authority. That was a suit brought by the defendant against the 
\endor, In that ease, the vendor — the defendant therein — xahed 
various pleas in answer to the suit, among others, that the sale- 
deed was really intended to operate only as a mortgage-deed and 
that the vendee did not pav (-he full amount of the consideration 
ior the ti ansae tion The \endor s minor sons also, who were joined 
in the suit, raised special pleas in resisting it Eventually the 
suit v as decided against the a endoi and in favour of the plain! ill 
m that suit — the defendant herein The condition m tho lease that 

the plaintiil should be faithful to his lessor and not act contrary to 
his interest or authority, can bo cons tiued as having reference only 
to their relation as lessor and lessee of tho -ullages comprised in 
tho lease. The lessor not having done all that was in his power to 
deliver possession to the lessee, plaintiff cannot lie clnaged with 
lumng acted conti ary to the interest of his lessor in the matter ot 
the lease. La deposing in favour of tho vendor, whether falsely oi 
truly, as a witness in Original Suit No 34 of 1891 His deposi- 
tion in that suit has been maiked as exhibit If heroin and he . 
there distinctly stated as follows “ PbintiJf s [lessor’s] men 
prevented me from getting possession ; plaintiff sent notices to the 
ryots not to pay rent either to first defendant [vendor] or to mo ; 
first defendant also issued notices not to pay either to plaintiff or 
to me. Thereupon I sent registered letters to the plaintiff saying 
that I had not been put in possession and that unless he put me 
in possession, he would be liable for any losses T sustained thereby. 
No reply was sent .... I did not try to collect rents on 
*bohalf of first defendant ; I tried to collect rents on my own 
behalf. I don’t know if my brother tries to collect any ronton 
behalf of the first defendant About three months after tho sale- 
deed, first defendant told me not to collect rents as renter. The 
i^aintiff collected the rents of some villages in October 1893, first 
defendant also collected the rents of some villages.” Even if the 
lessor had done all that he ought to have done to put the plaintiff 
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into possession, it has not been shown how the deposition of tho 
latter in Original Suit No 34 of 1894 would subject him to a 
forfeiture of the lease merely because his evidence was advene to 
the contentions raised in that suit by Ins lessoi. Even assuming in 
for the sate of argument that the plaintiff incurn d a foifeitiuo ol ^ 
the loase, either bocau&e he bioko an expiess condition providing ^ >A 
that on breach thereof the lessor may ro-enter or the lease shall 
become void or because he renounced his character as lessee by 
setting up a title in a third poison, there is nothing to show that 
the lessor did any act showing his intention to determine the lease 
From tho very commencement and before au\ foifutuie could 
possibly have been incurred by the lessee, the lessoi completely 
ignored the lease After recov ering possession of the villages fiom 
the vendor in 1898, tho defendant issued a notice to the plaintiff 
(exhibit B, dated 14th Februai} 1898) informing him that the 
lease under which ho was claiming to get muohihkas fiom the rj ot i 
ceased from tho date that the estate was taken under management 
by the Government and warning him from fuithei interference 
with the samasthanam and its ryots This notice elcailj shows 
that there was no forfeiture of a lease and that the same was not 
determined by reason of any such forfeitiue The plaintiff, there- 
fore, is clearly entitled to damages on the alternative case sc t up 
by him in the plaint He mav elect to claim eitliei profits ot 
immoveable property to which lie was entitle 1 but which have 
been wrongfully received by the defendant or damages lor breach 
of the obligation to put him in possession of the villages, subject 
of course to the law of limitation applicable to each. 

The defendant obtained possession from the vendor only in 
February 1898 and the plaintiff can claim mesne profits against 
the defendant only from that date, until the expiration of the 
term of tho lease m Juno 1901. The defendant no doubt obtained 
a decree, in ejectment, against the vendor, in Original Suit 
No. 34 of 1894, with mesne profits prior to February 1898 and 
if he did realize the mesne profits awarded, from the vendor who 
was wrongfully receiving the profits of the land, subsequent to 
the sale by him and to the lease by the vendee in favour of the 
plaintiff, the plaintiff may possibly be entitled to recover the same 
from the defendant. But it does not appear that the defendant 
did recover the mesne profits awarded to him in tho decree in 
Original Suit No. 34 of 1894 or any portion thereof and the A 
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Zaminwb a PP e ^ ant ’ s pleader states that the same has not been realized and 
thSre “ D0 likelillood either u£ its being realized. However this 
\“ AM may be, in any event, under article 109 of the second schedule 
StfRYA- to the Limitation Act, the plaintiff cannot claim mesne profits 

Pmmm f ° r &EJ Peii ° d pri ° r t0 llttL Nov ember 1896 and the respondent’s 
vabil, therefore, prefers that damages should be assessed on the 
footing of the lessor’s breach of obligation to put the plaintiff into 
possession either on the llth November 1893, when the lease was 
completed, or on the 5th December 1893 [the date of exhibit III 
(i)] when plaintiff requested to be put in possession. It is, 
however, contended on behalf of the appellant that the claim for 
damages on this footing is barred by the law of limitation and 
that article 116 of the Limitation Act prescribing a period of 
six j ears is inapplicable to the case and that the period of 
limitation applicable is only three years, though it is not specified 
under what article of the Limitation Act. In our opinion, the 
case is governed by article 116 and it is immateiial whether the 
period of six years is to be reckoned from the llth November or 
the 5th December 1893, inasmuch as the suit was instituted on 
the llth November 1899. The lease is in writing registered and 
the plaintiff’s claim for damages is, wiihin the meaning of article 
116, one for compensation for the breach of a contract in writing 
registered. In Coe v. Glay{\), the defendant had agreed to let the 
plaintiff certain premises ver verba depraesentt and the action was 
brought for the recoveiy of damages for not letting the plaintiff 
into possession, which, a preceding occupier having wrongfully 
refused to quit, the defendant was unable to effect. It was con 
tended on behalf of the defendant that the plaintiff had shown 
no breach, m that, the agreement amounting to an actual demise 
of the premises, the plaintiff had an interest upon which he 
might have brought an ejectment, and it was no default" in the 
defendant, if a person not claiming under him committed a wrong 
or which the plaintiff had a distinct remedy by ejectment. This 

• Plea Was 0verruled aDd ik was held that he who lets agrees to give 
possession and not merely to give a chance of a law suit. This deci- 
sion was followed m J in h v. Edaards { 2) on the ground that the 

f ' !!fTf 111 0386 ° P6rated ’ 38 “ Coe v ’ Cl °y^ as ^ lease 

|1 ' rt J?, r a0t a mere agrecmcut t0 g ive a lease. We may also refer 
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(1) 5 B. & B., 612, 25, L.J QB„ S. 
(3; I.L R , 21 Mad., 8. 

(5) I.L.R., 24 Mad., 233. 


(2) 5 Bing , 440. 

(4) I.L.R., 22 Mad., 14. 
(6) X.L R., 25 Mad., 55, 


to Drury v. Macnamara( 1) •which was distinguished from Coe v. the 
Clay (2), on the ground that the instrument relied on in the rase did 
not operate as a lease, but was merely an executory agreement, nagram 

Section 108 (6) of the Transfer of Property Act simply lays down the Behara 
law as it existed prior thereto in accordance with the above decisions, karayana 
B oth in the case of a sale and of a lease, the registered instru- Pajbbulxt. 
ment by which such aile or lease is effected not only operates 
as a grant but in the absence of a contract to the contrary, is also 
construed and operates as an executory contract to deliver to 
the vendee or lessee such possession of the property as its nature 
admits and the breach of such obligation is a breach of a contract j 

in writing registered, within the meaning of article 116 of the 
Limitation Act. The present case is stronger as to the application 
of article 116 than Knshnan Nambiyar v. Kanmn( 3) which is relied 
upon by the respondent’s pleader. The appellant’s pleader relies 
upon Vaimvan v. Ponnaiyi/a(A) and Avuthalay Dcthumma (5) and 
draws particular attention to section 55 (5' ( b ) of the Transfer of 
Property Act in connection with the latter case. The first of the 
two cases cited on behalf of the appellant has no bearing upon the 
question under consideration. In the second, it was held that 
article 116 was inapplicable to a personal claim against tbe vendee 
for payment of tbe purchase money, when it was sought to apply 
that article by reason of the registered sale-deed having acknow- 
ledged receipt of tbe payment of purchase-money, and the claim 
for purchase money was made not under the document evidencing 
the sale-deed but in spffe of it. Referring to the case of Knshnan 
Nambiyar v. Kantian ( 3) — now cited on behalf of the respondent — 
the learned Judges observed as follows : — “ The obligation on the 
part of the buyer to pay tbe purchase money is different from 
the obligation arising under a covenant for title, such as was in 
question in the case cited ( Krhhnan Nambiyar v. Kannan{ 3)). 

The obligation to pay arises from the contract between vendor 
and purchaser, whereas the covenant for title is implied or ex- 
pressed in the conveyance ” In a recent judgment of this Court 
(Seshachella Naicler v. Varadacha7tar(fi)) the decision in Am- 
thala v. Dayumma{ 5) was considered and followed. It was 
there explained that a recital in a sale-deed that the c moderation 
had been paid to and received by the vendor cannot be construed 
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as a contract to pay the consideration money ; but that if tbe oral 
agreement or contract of sale which preceded tbe actual sale had 
also been reduced to writing, as is voiy often the case, in the 
registered deed of sale itself, the case might be different and article 
Ilf. might apply. The appellant’s pleader argues that the decision 
in Atuthcik v Dayumma (1) governs this ease because it was there 
held that article lib did not apply to a suit for the recovery of 
purchase money notwithstanding that it is provided m section 
55 (5) (/>) of the Transfer of Piopoity Act that the buyer is bound 
to pay or tender at the time ami place of completing the sale, the 
puichase mono} to the seller or such person as ho directs The 
answei to this argument is furnished by section 55 (1) (cl) of the 
Transfer of Piopeity Act which provides that, m the absence of a 
contract to the contrary , the sellci is hound to executo the conveyance 
only on payment or tendei of the amount due in lespect of the 
pi ice Though the pav rneiit of the purchase money ha^ to he made 
at the time of completing the sale and in that sense the payment 
and the sale take place simultaneously, }et the payment immedi- 
ately precedes the execution of the conve}ance, wheioasm thecae 
of dehverv of the piopeity sold or leased to the vendee or lessee as 
the ease may ho, such deliverv , m the absence of a contra ot to the 
contrai \ , has onlv to follow the completion of the sale oi lease and 
not precede the same 

In our opinion, therefore, the claim for damages foi bleach of 
the obligation to put plaintiff m possession of the villages is not 
barred by tbe law of limitation, and the only question wlueh 
remains to ho considered is the amount of damages to he awarded 
The measure of damages is the amount of profits with interest 
thereon at 0 per cent pei annum which would have accrued to the 
plaintiff if he had been put m possession of the villages and was 
in enjovment of the same during the term of the lease 

As the parties do not agree as to the amouut of damages 
to he thus assessed, the District Judge will try the following 
issue on the evidence already on record and such further evidence I 
as may he adduced ou both sides and submit his finding within 
six woeks from the date of receipt of this judgment — 

“What is the amount of net profits, with interest thereon, 
i ns ulated as afoiesaid, which the plaintiff would have derived 
the villages leased to him, if he had been in possession of 4 


es during the term of tho lease ” ? 


\i V ■ ! -*-W ; * 


(Jt) LL.B., 24 Mad,, 2; 
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Before Mr. Justice Benson and Mr* Justice Bltashyam Ayyangar. 

SIYA PANDA (Defend visa), Ait:mlvnt, 

l ] 

v 

JUJUSTI PANDA (Pliiiiondp vnd Pr \imufi), Besdondent * 

Ooninbvtim as lelveen , id nent d Ito/s—D ci e a emit hi o defendants j inthj 
- Satisfaction hj ora clo r— Puma facie rap onach If jiohnluncf 
judgment and cerh I e t tj ti fail un Joint tot*/ cue n 

Wheic the amouni rf deeux nas been ieto\eiod fiotn oim cl in o jud^mi nf . 
ckltoisngamst whom it was jointly parsed and he sues ihcothn judgmcnt-dehtoi 
loi conn ilmtion i p mi fane < iso is madi Iw the pi eduction of fcho judgment 
aiul the t utiticale of sitisfiction That judgment is condusm as between the 
judgment -dehfcois m the soi so tli it it will not he open to eithei of tlu in to cm tei I 
th a the loimoi suit should have boon dismissed 01 thai one of the paitics &liould 
not hno benf held luble to tlio decn e-holclei theiun, 01 that 4 ho amount 
dteiocd excessive 01 based on pi mci pies enoneous on the face of the judamcnt 
But it will bo open io the pait\ fioni whom ( onmhution is sou 0 hi without 
impugning the piopiufy of the judgnn nfc to pleid and ( st iblish tint is between 
ibo joint dobtois the plamiiff is solrh h ibh fn Hie debt 01 that tbe defendant * 
is not orpulh Inble with the plnntiff 01 tluf the suit is not nnmtain d ]e 1 v 
1 cason < i tbe fir l that tbe plaintiff and tlu deluidint no joint toir-ft isns in 
t sense in ninth, on public gi minds, the light to dun oonti lbutiou is no^aHved 
And Onngti it nn\ have l ecu ugliih h Id m the Limei suit th it both 
judgment dcbtois weic jointly liable in the mesne piohts of Ian l foi thae 
^eais, it will still be open to the defend un mthc suit foi eontirbiuun to show 
that the plamhfi. alone enjoye d those piofiis and m lliat ease the pi nntiff will 
j not be entitled to conti lbntion 

\ Whethei the principle laid d in n ui M unit at] i \ \ i con (S T B ] St ) should 

| be followed m India.— Qu'dte 

f Claim foi contribution Plaintiff and defendant weie sued m 

f Original Suit No 150 of 1899 on the file of the Distiirt Munsifs 

[ Court at Aska, and a deeiee -was passed against them jointly 

' directing them to deliyci ovei ccitam land to the plaintiff in that 

suit and io pay him Es 43-15-10 0 n account of profits and Es. 
31-3-6 as costs The sum of Bs 82-6-4 was recovered from the 
present plaintiff a\ execution of that decree, and plaintiff now 
brought this suit for contribution, contending that defendant was 


• Appeal undei ailiclo 15 of the Lottos Intent against the judgment and 
older of Mi. Justice Davies, dated the 18th July 1901, in Civil Revision Petition 
No. 06 of 1901 preferred from the decree of K. Eamahng'a Sastri, District* 
of Aska, in Small Cause Suit No 386* of 1900, ; * ^ 4 ^ 

figMh , 


1901. 

December 10, 
Id 
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Siva Panda liable to repay him one-half of the aforesaid amount, namely, 
Jotsti ® 8 * 41-3-2. The defendant, in his written statement, pleaded 
Panda, that he had remained ex parte in Original Suit No. 156 of 1899; 
that plaintiff had set up a false statement in that suit ; that the 
question at issue was referred to panchavatdars befoie whom 
defendant made a statement that he had no concern in the suit ; 
that at plaintiffs request the Court had in Origin il Suit No l’;6 
of 1899 decreed agreeably to an oath which was taken by one of the 
plaintiffs therein; and that the mesne profits decreed in that suit 
related to faslis 1306, 1307 and 1308, which wore received and enjoyed 
by plaintiff alone The only issues framed were whether the suit 
lay on the small cause side of the Court (the Munsif holding that it 
did) and whether defendant was bound to con^rib he This issue 
the Munsif decided in favour of defendant. He said : u Defendant 
is not bound to contribute He was the first defendant in Original 
Suit No 156 of 1899 ; he left that case (x parto . That ease was 
deeded by the first plaintiff’s special oath. The pleas raised in the 
original suit show that the present defendant had no interest in 
that case. r i he foundation of the action thus fails.” He dismissed 
the suit, but without costs 

Plaintiff preferred this Civil Revision Petition, which came 
hofore Davies, J , who set aside the District Munsif s decree and 
passed a decree in plaintiff’s favour on the ground that the District 
Munsif was wrong in going behind the deciee which made the 
defendant jointly liable with plaintiff He held that plaintiff was 
entitled to the contiibution claimed 

Against this judgment defendant preferred this appeal under 
article 15 of the Letteis Patent. 

V. Krishna swami Ayyar for appellant. 

T. R. Venhatarawa Sasti i for respondent. 

Ji DGMhsri —In Oiiginal Suit No. 156 of 1899 a decree was 
passed jointly against the plaintiff and the defendant in the 
present suit directing them to deliver to the plaintiff in the 
former suit certain lands and to pay Es 43-15-10 on account of 
the profits of such land and Rs 31-3-6 for costs of the suit. 
The defendant in the present suit did not appear and defend the 
former suit. In execution of the said decree the whole amount 
decreed, with costs was recovered from the present plaintiff alone 
he now sues the defendant for contribution and claims 
payment of Rs, 41-3-2 being one-half of the amount realized frong 
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Iiim. The defendant resists the claim on the following grounds : 

(1) That the decree in Original Suit No. 156 of 189!) was passed 
against him ex parte] (2) that he had no concern in that suit 
and that he appeared and stated so before certain Commissioners 
appointed in that suit under the Indian Oaths Act to administer 
a special form of oath to he taken by the plaintiff therein, by 
'which oath the present plaintiff the second defendant therein 
agreed to be bound ; (3) that the present plaintiff put forward a 
false contention in that suit; (4) that the decree was passed 
against both the defendants therein in accordance with the oath 
taken by the plaintiff therein; and (5) that the mesne profits 
decreed related to faslis 1306, 1307, 1308, and were received and 
enjoyed by plaintiff alone. 

Upon these pleadings and with reference to the pleadings and 
judgment in the former suit, the District Munsif held that the 
defendant was not bound to cpntribute and dismissed the suit. 
His decision seems to be based on the first, second and fourth 
pleas raised by the defendant as above set forth The above 
decision of the District Munsif was set aside in revision by Davies, 
J., and a decree was passed in favour of the plaintiff as prayed 
for, on the ground that the District Munsif was wrong in going 
behind the decree which made the defendant jointly liable with 
the plaintiff, and that being so, the plaintiff was entitled to claim 
contribution from the defendant for the moiety. 

In our opinion the plaintiff has made out a prima jacie case by 
the production of the judgment in the former suit and of the 
certificate of satisfaction thereof by him alone. It is immaterial 
that, so far as the present defendant is concerned, it was passed 
against him ex parte, and it was not competent to the District 
Munsif to go behind the decree in that case and hold that the 
foundation of the present action fails because the former suit was 
decided by the special oath of the plaintiff therein and the 
pleadings in that suit show that the present defendant, who did 
not appear and defend that suit, had no interest in that ease. 
Whether the judgment in that case was m factand law right or 
wrong, it has become final and it is not now open to the defendant 
to contend that that suit ought to have been dismissed as against 
him and no decree ought to have been passed holding him 
jointly liable with the plaintiff. In a suit for contribution by 
one joint judgment-debtor against another, the decree passed 
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against them jointly in the former suit is conclusive, not only 
as between them on the one hand and the decree-holder on the 
other (who is no party to the contribution suit), but also as 
between the judgment-debtors inter se. It is not conclusive 
on the question of the liability to contribute or the extent of 
such liability, but it is conclusive in the sense that it is not 
open to either party to contend that the former suit ought to have 
been entirely dismissed or that at any rate he ought not to have 
been held liable to the decree-holder therein or that the amount 
decreed was excessive or fixed on principles erroneous on the 
very face of the judgment. Without impugning the propriety of 
the judgment, it will, of course, be open to the party from whom 
contribution is sought, to plead and establish that as between 
the joint-debtors the plaintiff is solely liable to the debt or that 
he is not equally liable with the plaintiff or that both being joint 
tort-feasors in a sense in which, on public grounds, the right of 
contribution is negatived, the suit is not maintainable. 

The fifth plea raised in this case might, if established, have 
been a valid defence to this suit. Though, m the former suit, 
both may have been rightly held jointly liable to the then 
plaintiff, yet, if as between the plaintiff and defendant heiem, 
the former alone received or enjoyed the profits for fashs 1306 f ^ 
1307, 1308, which were decreed in the former suit, the defendant 
cannot bo called upon to contribute 

No plea having been raised against the maintainability of the 
suit on the ground that the plaintiff and defendant were joint 
tort-feasors it is unnecessary to consider how far the rule in the 
English ease of Merryioeather v Nixon{ 1 J, which Lord Hersehell 
in Palmer v. W andP . Steam Shipping Co (2), felt bound to say 
did not appear to him “ to be founded on any principle of justice 
or equity or even of public policy, which justifies its extension 
to the jurisprudence of other countries” should be followed 
in India or to consider the extent to which it has been limited 
in England by the subsequent cases of Adamson v, Jarvies{ 3), 
Palmer v. W« and P . Steam Shipping Cb.(4) and Burrows v. Rhodes | 
and Jameson(5), ? 
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evident*-’™ * ?* t * ° the 8mt ’ ifc is not allc ged that any * 

evidence was tendered or rejected. J p** 

The appeal therefore fails and is dismissed with costs 


PRIVY COUNCIL. 

SUBRAMANIAN CHETTIAR (Piumtut), 

» 1902. 

ARUNAOHALAM CHErTIAR (dependant), 

[On appeal from the High Court of Judicature at Madras.] 

Sff ' , ‘SlT7 D TrV 0!Jato,J ° lea ' e V property— 

mTTz ; ; f o/1877, 6 *"*»« A't-ZXf 

,/ prop** to 

Claims now due owing or fay able” 

An agreement to pay Rs 500 a month to alessor m considerat.on of receiving 
from him a parmanent lease of poitious of his aammdaii, winch agi cement wot 
come to before, but reduced to writing after, the execution of the lease win held 
to be not affected br section 92 of the Evidence Act, nor to require legislation 
ei-ber under the Registration Act, section 17, or tho 1 ransfc, of PropLy L 
section 107, where ,t was not inconsistent with the lease, its provisions formed 
uo part of the holding aider the lease, the payment bu gamed loi was no charge 

on the property, and it was not rent or recoverable as lent, but a mere person'll 
obligation collateral to the lease P 1 

Sdd ^ 0 , that the lessoi’s rights undei the agreement did not pass under a 
settlement subsequently executed by him for the benefit of his son, by which he 
assigned to a trustee his sammdan with its moments, and also “ all the outstand 
mg debts, arrears of rent, mesne profits, claims, demands, and sums of money of 
whatsoever description, now duo owing 01 payable to the settlor on any account 
wiatsoever, and all rights to prosecute any suit 01 othei proceeding existing m 
favour of the settlor at the date of these presents . except and always 

reserving to the settlor all outstanding debts, ariears of rent and other olauns aid 
femands payable and to become payable to the settlor, and all rights to prosecute 
any suit or other proceedmgs now existing, etc.” The use m an Indian document 
of the words now due owing or payable” m defining the claims transferred 
coupled with the words that follow restricting the transfer of rights of suit in 
respect of such claims to those existing at the date of the deed, showed that 
rights of the nature of those in the agreement, accruing as they did after the 

DaV0y * Sir F ° rd * 0lth ’ 8iz Andrew Sooble, and Sir Arthur 
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Sobramanian date of trast deed, were not mte nd.e& to pass Tinder it, and this view was 
Chettiar strengthened by the employment of the phrase “ demands payable and to become 
Abfna Payable ” in the exception and reservation which followed. 

chalam; Where, therefore, the lessor had, after execution of the trust deed, assigned 

Chettiar Mg nghts under the agreement : 

Hold , that the assignee could maintain a suit upon it to recover the amount 
due. 

Appeal from a decree (28th. August 1900) of the High Court at 
Madras reversing a decree (loth October 1898) of the Subordinate 
Judge of Madura (East) which decreed the appellant’s suit. 

One Ramasami Chettiar, since deceased, the fatherj of the 
present respondents, was about to take a permanent lease from the 
Raja of Ramnad of certain villages in the Ramnad zamindari. 
During the negotiations for the lease it was agreed^, ^between 
Ramasami and the Raja that Ramasami should enter into an agree- 
ment to pay the Raja Rs. 500 a month for 10 years beginning with 
July 1895 with interest on any overdue instalment at 12 per 
cent, per ann um The reason for this arrangement was that the 
Raja had then m contemplation the settlement of his zamindari 
estate on his three minor sons for their benefit, and wished to 
reserve the payment of Rs. 500 a month for his personal and 
exclusive use. 

On 4th July 1895, the Raja executed the proposed lease to 
Ramasami Chettiar, who, on the 5th July 1895, executed a counter- 
part of the lease to the Raja. This lease and counterpart were 
duly registered. 

On 9th July 1895, the oral agreement as to the payment of 
Rs. 500 to the Raja was put into writing and duly executed J by 
Ramasami Chettiar and delivered to the Raja. This document is 
| set out in their Lordships’ judgment It bore an endorsement by 

the Eaja, dated 10th July, to the effect that it is “ herewith sent 
to the Huzur Kacheri Treasury for safe custody. This amount 
relates to my own allowance : it does not relate, to the allowance 
payable from the samasthanam.” It was notified as having 
been received in the treasury on 15th July. 

On 12th July 1895, the Raja, whose property was much 
encumbered, executed a duly registered deed, whereby for the pro- 
tection of his sons’ interests he assigned to Rao Bahadur Yenkafe^ 
Mfigayyar the whole of his zamindari (including the village* 
permanently leased to Ramasami Chettiar), and also land in the 
tow* of Madura on certain trusts therein specified. 

# 
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L’he portions of this deed material to this appeal are set out subeamaniak 


m 


in their Lord ships judgment Cm 

< ^ December 1895, the Baja, in consideration of Bs. SO, 000, Ai 

assigned his rights under the agreement of 9th July 1895 to chi 
E amanadhan Chettiar, the father o£ the plaintiff, with whom he 
was joint in estate, and due notice of the assignment was given to 
Bamasami Chettiar ' c 

Bamasami having failed to pay the instalments under the 
agreement as they fell due the present suit was, on 20th September 
1897, brought by Eamanadhan Chettiar and Subramanian Chettiar 
against Bamasami and his sons, the present respondents, for 
Bs. 14,724, the amount of instalments then dne with interest. 

The stipulation as to the payment of the sum of Es. 60,000 
payable in equal monthly instalments of Bs. 500 was stated in the 
plaint to he one of the terms of the lease agreed to before the 
execution of the lease along with the other terms of the lease ; and 
it was further alleged that it was agreed that the said term of the 
lease was not to be embodied in the deed of lease. 

J he defendant admitted the execution of the lease and coun- 
terpart of 4th and 5th July, respectively, hut denied that any 
agreement was made “at the same time” to the effect stated in 
the document of 9th July 1895. Amongst other defences he 
pleaded that the alleged agreement of 9th July was invalid for 
want of registration ; that it was void for want of consideration, 
and was inadmissible in evidence ; and even if valid and admis- 
sible the plaintiff had no right to sue upon it, as the Baja had, by 
the deed of 12th July 1895, assigned all his rights in his property 
to Venkatarangayyar, who, as trustee under that deed, was the 
only person who had a right to sue. 

The Subordinate Judge overruled these grounds of defence 
and gave the plaintiff a decree for the relief prayed for. 

The defendant appealed to the High Court, a Divisional Bench 

of which (bHEPHAED and Davies JJ.) reversed the decree of 

the Subordinate Judge and dismissed the suit. They said : 

“ In our opinion it is perfect]}' clear that the claim, whatever it 

may he, arising under the document, dated the 9th July 1 895, did pass 

to the trustee under the trust deed executed on the 12th July. The 

general words used in the deed ai i large enough to include such a 

claim, and there is no reason whatever for restricting their operation. 

There is a clause by which the Raja reserves to himself certain 

nroperty, but that clause does not include the present claim. It is 

» * 48 

f ^ l * 4 1/C 1 Vi 

j Jtj ^ ' r 
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said that by his note -written on the 10th July, and kept by the Raja 
with the document of the 9th July, he indicated his intention to ke ep 
to himself the benefit accming to him under the document. If that 
was the Rija’s intention on the 10th July, all 
failed to give effect to it on the 12th July 
hold that the f rmal trust deed then executed 
mere memorandum such as we have here, 
on behalf of the appollants is that the term 
sued on is one of the terms of the lease, and thet it 
lease that a suit can be brought to 
part of the rent. 

facts are as stated in the 3rd, 4th and 5th piragi 
The case is not one in winch by a su‘ 
agrees to p^y a further stun by wny of rent 
pay IN 500 a m mth is 
some re i son, it was not inserted 


we can say is that he 
and it is impossible to 
can be controlled by a 
The second point argued 
expressed m the document 
is only upon the 
recover a sum which is in fact a 
In considering tho point ne must take it that the 

aphs of the plaint, 
nbsequent ariangement the tenant 
Here the stipulation, to 
agree 1 up n as a term of the lease though, for 
m the instrument of lease. We think 
it amou its to an additional lent though payable in lespect of a period 
prior to the due on which tho lease is to take effect The cases of 
subsequent ag. cement winch have been cited have therefore no 

relevance. Avoiding to the Transfer of Pi operty Act sec ion 107 

a lease such as was exor ited in the present ease must be made by a 
reg stered msh ament, and a lease is defined as a transfer of immoveable 
property for a ceilain time or for peipetuity m consideration of a price 
paid < r piomised All the terms must necessaiil, be exposed in the 
registered document, and therefore any term not appearing therein 

T U VTrr V eP T° llm ' egist ‘ lcd * ,a l Jer must he inoperative’ 
To hold that pait of the bargain regarding rent may he put in a 

separate paper and not registered would deteat the obieet of the 

Transfer of Property Act, which clearly is to have the whole H 

action with all its terms expressed in a registered i istrument. There 

is no gonad for holding that the instrument is a sale and not a lease. 

u +i A™ 1 ' WaS m SUC ^ a P osit ion that he was compelled* to 

t J h “ t ; et,pul ; ti ” ,™ * ,em ot tie ie «> i* w.»u 
to Z 1 .r f f “ de, “ d “ b ho* 1 P»ito w tonk 

me appeiiaats sue* eed and therefore we allnw Q i i •» 

the suit with costs throng mat. ’> anpeal ^ dlSmiss f 

On this appeal ; 

T*r°"’ f0r W'lant, 

of Re; MO mn Jk ,° , 1 ..f 7 1895 to P a ? the instalments 
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the lease being granted to the respondent and was valid and binding Subeamanian 
before it was pnt into writing, and that it was collateral to the Chetti * r 
lease. The Evidence Act (I of 1872), section 92 ; the Transfer of 
Property Act (IY of 1882), sections 9, 105, and 107 ; the Registrar 
tion Act (III of 1877), section 17 ; Lmdley v. Lacei/( 1) ; Morgan v. 

Griffith (2 ) ; Martin v, Pyeroft( 3) ; Palmer v. John$ou( 4) ; and Bank of 
New Zealand v. Smpson( 5) were referred to. They also contended 
that the Raja’s claim m respect of the instalment of Rs. 500 a 
month did not pass to the trustee ot the deed of 12th July 1895, 
but was validly vested m the appellant It did not come within 
the words of the first part of clause 5 of the deed, as the instalments 
did not become payable until after the date of the deed ; and it 
was reserved to the Raja by the reservation portion of that 
clause, Biddle v. Bond[6 ) ; Rogers fy Co, v Lambert S? Co . 7) and 
Farqaharson Biotheis v. King Sf Co (8) vere referred to 

Mr J, I). May/ie , for the respondents, contended that the 
document of 9Kh July 1895 was invalid as being unregistered, and 
as having been made without consideration ; and that it was in* 
admissible in evidence under section 92 of the Evidence Act (I of 
1872). It required registration under section 107 of the Transfer 
of Property Act (IV of 1882). It was also invalid because all 
the rights purporting to be assigned by it ha 1 already passed to 
the trustee of the deed of 12th July 1805 They passed to the 
trustee under the words of clause 5 of the tru*t deed, and did not 
come within the things reserved to the Raja by the latter part of 
that clause. 

Counsel for the appellant were not called on to reply. 

On 9th July 1902, the judgment of their Lordships was 
delivered by Sir Arthur Wii son 

Judgment. — The material facts of this case were not in dispute 
before their Lordships, and they can he briefly stated, 
u The Raja of Ramnad was the proprietor of the zamindari of 
the same name. On the 4th July 1895, he executed a reversionary 
lease of portions of his zamindari in favour of Ramasami Ckcttiar. 

The lease recited that there were subsisting leases affecting the 
properties demised, some of which would not expire till the fasli 


ABUffA* 

CHALAM 

Chettiar, 


(1) (1861) 34 LX, C P., 7 at p 9. 

(8) (1852) 2 De (lex Mae & Gor., 785 
y(6) (1900) L R., A O , 182 at p. 187. 
46) (1865) 34 L J., Q.B , 137*, 6 R. & g., 
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year 1318, corresponding to A JD 191 L The new lease was 
accordingly made to commence with the fasli year 1319; it was 
expressed to he perpetual, the animal rent was fixed, its recovery, as 
well as that of road-cess and other charges, was provided lor ; and 
the rights and obligations of both parties defined. A counterpart 
of the lease was executed ; . and both lease and counterpart duly 
registered. 

During the negotiations for the lease it was agreed between 
the Eaja and Bamasami that, in consideration of his obtaining 
the lease, Bamasami should pay to the Baja a sum of Es 500 a 
month for a period of ten years from July 1895. 

On the 9th July 1895, the arrangement with regard to the 
payment of Bs. 500 a month was put in writing in the form of a 
letter addressed by Bamasami to the Baja in the folio-wing 
terms 

“ Varthamana Kadutkasi 
4 4 Sivamayam (God everywhere) 
u To M.B.Ry. Bhaskaba S&thupathi Maharajah Avergal 
“ Yarlhamaua Kaduthasi (letter) written by A. L. A. E. Bamasami 
Ohettj of Devakoilak. 

“ You have let to me on permanent lease on tlie 4th day of the 
current month of July, the villages of Kannangudi Vagaira Division 
for a sum which represents the average income ot ten fashs together 
with one-eighth thereof. As agreed to by mo to pay as consideration 
therefor, I shall pay yon at the xate of five hundred rupees per 
mensem for ten years, that is, for one hundred and twenty months, 
(beginning) from J nly current. In default of payment in any one 
month, I shad pay the sum in respect of which default was made with 
interest at 1 per cent, per mensem from the date of default. 

lk (Signed on one anna stamp) 

({ TniEUvurHAEAxosAMAXGAi, Bamasami Chetti. 

“9-7-95 ” 

On the 12th July, the letter was sent to the Huzur Treasury 
with a note that “ it should be kept in the treasury for safe 
custody ?? ; and on the 1 5th its receipt was registered. 

On the 12th July 1895, the Baja executed a trust deed in 
which he recited that ho was possessed of his zamindari subject to 
subsisting debts charges incumbrances and leases, and that he Was 
desirous of making a settlement for the benefit of his heir apparent 
^|d elder minor son. The deed assigned to Yenkatarangayyar 
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debts arrears of rent mesne profits claims demands and sums of « 
money of whatsoever tinrl a,. ,i„ . SvBEAMAMAi. 


money of whatsoever kind 7 ^ SUmS ° f 

cr Jvln<1 01 description now duo owinsr or Chk ™ak 

Z a ” J “ omt 

piosecute any smt or other proceeding exist mo- m chaiaw 

r° rai 

s*rr’” y ?-- *» m » W ni rr 

? T '”'> offl “ Eanmad and i„ ft, Kvem ] Ta] , 

Treasuries m the muninuari and also all securities for such debt, 
rrears o lent mesne profits claims demands and sums of money 
»S aioresaid or any of them and other document, in respect of the 
““ rospeetneh and ata all other documents records ..“lit 
ence and other papers now in the Bccord Office Hum and Taluk 
Ota, respectively in fte ^ ^ » 

produced by or on behalf of the settlor or his agents officers oleZ 
" P«Mfo Offlao or Court in confection " t T nlffi 

proceeding or matter and which relate in any wise to Z 
properties herembefore expressed to be he»by granted conveyed and 

weapons belts and badges now held or used b } any peons or other 
servants of the settlor and also all furniture fixtures and other 
articles m the Huzur and Taluk Offices in the said zamindari and 
^ the estate right title and interest claim and demand of him the 
01 m o and upon the same premises respectively hereinbefore 

ZTl* 0 6 hC1 ' eby gl ' anted C ° UVeyeJ ^ «*gied respectively 
except and alwais reserving unto the settlor out of the said 

Id’e lTta md ’YTT' “ a ““ B "“ 1 ‘ a “ d “foment hereby 
Zllll 1 Wanams Chatrams and Kattalai, with 

mdJ 2 tippurtenmeeB situate in the said ramindari and now 

under the superintendence and control of the setHor and the lands 
. " 6nd »™»nts of whatsoever description attached thereto respect 
"2 Z ““'l” “» « d —<*1 «d all onttiZta lebt 

payabUthe ^tfY* <,I “ ms “ cl demMlds payable and to become 
payable to tb, settlor m respect oi the said Devastanams Chatrams 

Eitanna Magamai m d 
“ g ™“ payable m respect of Devastanams and CWitiesl .„o 

ZT 8 Z° mfo th0S8 “ lOT ■"*» *» — Zy ta 

oft^proseedinga now e^ingin respect „f the same and to or ffi 
mh he is a party or is otherwise interested and also all moveable 

Z°Z 7 baildin S s P™s erected J W . A 

d^beTin tSe 8 thirdly and fonrthfy 

dtmbed m the said first schedule hereto and 'wa***, alsounto . - 





C-'i* 




t respect to the first of these questions, that going to the 
Lidity of the agreement for the payment cf Ka. 500 a 
t is necessary to refer to certain of the terms of three jSLtsfet 
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Subeamanian the settlor during his life the right at all times to reside with the 
Chettiar mem T 3ers 0 | family in the several palaces and buildings com- 
arusa- prised in the said lands and the zamindari and in the said premises 

CHALAM t * * 

Chettiar. described in the said first schedule hereto bnt without prejudice 
nevertheless to the rb&t of the said Eaja Eajeswara Dorai other- 
wise called Muthu Bamalinga Dorai or his heir to reside with the 
members of bis family m all or any of the said palaces and 
buildings,” 

The trusts were declared, which included the payment of a 
monthly allowance to the Eaja himself 

iso payments having been made by Eamasami m respect of his 
agreement to pay Es 500 a month, the Eajah on the 9th Decem- 
ber 1895 assigned that agreement for value to Kamanadhan Chcttiar ; 
ana noxice of this assignment was at oneo given to Eamasami. 

On the 21st September 1897 the present suit was filed in the 
Court of the Suboidmate Judge of Madura East by Bamanadhan 
Chettiar, since deceased, and his son Subramanian Chettiar, the 
present appellant, against Eamasami since deceased, and others 
who now represent him and who aie the respondents. The 
claim was to recover twenty-six monthly instalments at the 
rate of Rs. 500 a month with interest 

It i3 only necessary to lefer to two grounds of defence. It 
was contended first that the onginal agreement for the payment 
of Es. 500 a month was void in law as not being in writing 
registered, and that the plaintiffs weie not entitled in law to 
4 prove the existence of such oral agreement. It was contended 

secondly that whatever right the Eaja might have had under 
the agreement to pay him Es, 500 a month had been transferred 
by him under the trust deed of the 12th July 1895, and that 
therefore neither Eamanadhan nor his representatives had any 
right fco sue upon the agreement. 

The feuboi dmate J udge decided in the plaintiff’s favour upon 
both points and made a decree in accordance with the claim of 
j ^ the plaint. An appeal was filed in the High Court of Madras, • 
t and tJiat Court reversed the decision of the lower Court and 
dismissed the suit, holding that both the grounds of defence were 
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Section 92 of the Evidence Act (I of 1872) enacts that : — 
“ When the terms of any such contract, grant, or other disposition 
of property, or any matter required by law to be reduced to the 
form of a document, have been proved according to the last section, 
no evidence of any oral agreement or statement shall be a dm itted, 
as between the parties to any such instrument, or their lepresent- 
atives in interest, for the purpose of contradicting, varying, 
adding to, or subtracting from, its terms.” 

The Registration Aet (III of 1877), section 17, includes 
amongst the documents requiring registration, “ leases ol immove- 
able property from year to year, or for any term exceeding one 
year, or resolving a yearly rent ” 

The Transfer of Piopcrty Act (IV of 3882), section 105, defines 
a lease thus : — '* A lease of immoveable property is a transfer of a 
light to enjoy such propcitv, made for a ceitam time, express or 
implied, or m perpetuity, m consideration of a piiee paid or pro- 
mised, or of money, a share of ciops, service or any other thing of 
value, to he rendered periodically or on specified coeasions to the 
transferor by the transferee, who accepts the transfer on such 
terms.” And section 107 says that • — “ A lease of immoveable 
property from year to year, or for any term exceeding one j ear, 
or reserving a yearly rent, can be made only by a registered 
instrument.” 

The agreement for the payment of Rs 500 a month for ten 
yeais from July 1895 is in no way inconsistent with the lease of 
the 4th of that month. Its provisions form no part of the 
terms of the holding under the lease ; their effect will he exhausted 
some years before the lease takes effect The payment bargained 
for is no charge on the property ; it is not rent nor recoverable as 
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The Rs. 500 a month not being rent, tho right to it could not 
pass under the grant of the zamindari with its incidents con- 
tained in paragraph 4, But it was contended that the right was 
conveyed by the more general words of paragraph 5, by which the 
settlor assigned “ the outstanding debts arrears of rent mesne 
profits claims demands and sums of money of whatsoever kind or 
description now due owing or payable to the settlor on any account 
whatsoever and all rights to prosecute any suit or other proceeding 
existing in favour of the settlor at tho date of these presents ” 
The use in an Indian document of the words u now due owing or 
payable” in defining the claims transferred, coupled with the 
words which follow restricting tho transfer ot rights of suits in 
respect of such claims to those existing at the date of the deed, 
appear to their Lordships to show that rights of the nature of that 
now under consideration, accruing after the date of the deed, 
were not intended to pass, a view which is somewhat strengthened 
by the employment of the phrase “ demands payable and to 
become payable ” in the exception and reservation which follows. 
And it appears to their Lordships that under the agreement 
between the Raja and Ramasami all the instalments now sued 
for accrued due after the date of the trust deed 

It was further suggested that the words in the same paragraph 
<4 all monies hundieb cheques currency notes or other securities for 
money now in the Huzur Treasury Office at Ramnad ” included 
Ramasami’s letter of the 0th July, and that therefore the Raja’s 
right to the Es. 500 a month passed undei the trust deed. As to 
this suggestion it is sufficient to say that there is no evidence that 
the letter m question was m tho heasiny when the deed was 
executed. All that appears is that on the 12th July, the day on 
which the trust deed was executed, but whether before or after 
the execution does not appear, the letter w T as bent to the treasury 
for safe custody, and that its receipt was recorded on the 15th 
Their Lordships will humbly advise His Majesty that the 
decree of the High Court be reversed with costs and that of the 
Subordinate Judge restored The respondents will pay the costs 
of this appeal. 

Appeal allowed . 

Solicitors for the appellant * Messrs. Ftank Richardson 4" 
Solicitors for the respondents : Messrs. Law/or d , Waterhouse 
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FVU. BENCH. 


Before Sir Arnold White, Chief Justice, Mr. Justice ShashyotM 
Ayyangar and Mr. Justice Home. 


SHANMUGA. MUDALY AND OTHERS (DEFENDANT AND HIS 
Representatives), Appellants, 


PALNATI EUPPU OHETT£ (Plaintm), Respondent 


Rent Recovery Act— Act VII of 1S63, <?, 10— Suits to eufcnce acceptance of patta— 
Necessity for tende ofpatta aftei jurtj nent nhcie patta ougmally tend^ed is 
either upheld Oi amended 

Where a tenant hag been oideied by a -judgment passed undei section 10 of 
the Kent Uecovtij Act to accept the patta, which has been tendered to him, or 
guch amended patta as the judgnu nt declares ought to be offered to him, and to 
execute a muchihka m accoidan^e with it, the tenant io not liable to be ejected 
under section 10 unless the landloid proves that within a leasonable time after 
the date of the judgment, not exceeding ten da) s theiefrom, he tendered to the 
tenant the pntta as approved, oi as amended by the Couit, and that the tenant 
did not accept the same and execute a muchihka before the expiration of the 
said period of ten di)s 

Coint cf Wants v Daimcdmja (I L It, 8 Mad , 2), commented on 


Petitions to ojeefc tenants under section 10 of tlie Rent Recovery 
Act. In Second Appeals Nos 1095 and 1096 of 1900 plaintiff’s 
pattas had been modified, and defendants agreed to aeoept the 
pattas so modified. Plaintiff filed these petitions complaining 
that defendants had not accepted the pattas within the time 
allowed and sought to obtain orders for their ejectment Defend- 
ants appeared before the Head Assistant Collect oi and stated 
that they had been waiting until the landholder should amend the 


% In Second Appeal No 100b o[ 1900 the second appeal was preferred by 
th* defendant Thandiaya Mudaly, the respondent being the plaintiff Palnati 
Kuppu Chetty Jn Second Appeals Nob 1271 and 1272 oi 1900 the plaintiff 
P. V Krishna gamy Che'tiar wxs appellant and the defendant Tnuvengadatha 
Mudahar respondent Second App< ils Nos 1095 and 1096 were preferred 
against decrees of K 0 Mwmedan Raja Distnct Judge of Noith Arcot, m 
Appeal Suits Nos S9 ant 90 ot 1808 against the decisions of E II, Wallace, 
Head Assi-dint Collectoi ot Noith Vuot, m Summary Suits Not. 1063 and 1070 
of 1896 Second Appeak Nos 1271 md 1272 of 1900 were piefened against 
the deciees of V 0 Tate Acting Distucl Judge ot Chmgleput, m Appeal Suits 
Nos. 45 and 46 against the oi dei & ot Mu Sultan Mohidcou, Deputy Collector of 
Tiruvallur division passed on Ejectment Petition No 29 of 1897 in Summary 
Suits Nos. 134 amd 135 of 1S97, 
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Shanmug a pattas in conformity with the judgment The Head Assistant 
Mugaly 0 0 ii ec tor held that the excuse was not sufficient, the judgment 
Pamuti itself being equivalent to patta. He ordered wan ants of ejectment 
Own?, to issue. An appeal was preferred to the District J udge, who 
dismissed it, following Mahomecl Yakub Sahib v. Mahomed Jaffir 
Alt Sahib {1) on the ground that no appeal lay This ruling was 
reversed b} the High Court, following Naramiha&mnn v. LaUh- 
mamma( 2} and the applications were remanded to bo dealt with 
according to law. The District Judge followed The Court of Wards 
v. Darmalmga{3 ), and upheld the decision of the lower Court 
* that a fresh tender of the amended patta was unnecessary. Tho 

defendants preferred this appeal 

In Second Appeals Nos. 1271 and 1272 of 1900 defendant 
had been ordered to accept patta and execute muchilika to plain- 
tiff. This he failed to do Plaintiff thereupon filed a petition 
for ejectment. The Deputy Collector issued an order as prayed. 
On appeal, the then District Judge considered himself bound 
by Mahomed Yakub Sahib v. Mahomed Jaffir Ah Sahib{ 1), and 
dismissed the appeals, which woie, however, remanded by the 
High Court for disposal, Narasimhasuamt v. Lakslmamma( 2), 
being again followed. On the ease coming again before the 
District Judge, it was not asserted that pattas had been tendered ; 
but it was contended that tho Deputy Collector's judgment was 
sufficient, and that no subsequent tender of patta -was necessary. 
The District Judge held that as there had been no tender of patta 
subsequent to the ex-pai te judgment there was no wilful default 
on the part of defendants He set aside the order of ejectment. 
Against this order, plaintiff preferred this appeal 

Second Appeals Nos 1095 and 1096 of 1900 came before 
Bhashyam A^yangar and Mooie, JJ , on 28th April 1902, when 
their Lordships made tho following 

Oeder of Reference to the Poll Bench — In these cases 
the landlord brought a suit against the tenant under section £) 
of the Rent Recovery Act to enforce the acceptance of a patta. 
The Head Assistant Collector of North Arcot considered that 
the patta tendered was not a proper one and, as required by 
section 10, he modified the terms of the patta and passed a 


If t (i) IL.E , 4 Mad , 167. (2) I.L.R , 22 Mad , 437. 
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judgment ordering the defendant to accept the patta as modified Sn A \ibcA 
and to execute a muehilika in accordance with it. No patta Mr ^ AJjT 
having been accepted, nor muehilika executed, within ton days PaxnvtiJ 
from the date of judgment, the landlord applied to the Head Cnmr, 
Assistant Collector and obtained an order for ejecting the tenant 
The tenant appeared before the Head Assistant Collector and 
objected to the order applied for, on the ground that he was waiting 
until the landlord amended the patta in conformity with the 
judgment. The Head Assistant Collector, however, overruled the 
objection, holding that the excuse was not sufficient as the judg~ 
ment itself was equivalent to the patta. Against this order the 
tenant preferred an appeal to the District J udgo, and in support 
of his appeal he relied upon the decision of this Court in Maho- 
med Yakub Sctfob v Mahomecl Jaffir Ah Sttlnb{ 1). In that ease also 
a soeond appeal was preferred to the High Court against an order 
ejecting a tenant under section 10. While the High Court 
dismissed the appeal on the ground that no appeal lay from an 
order passed under section 10 of the Rent Recovery Act, it pointod 
out that “ there is strong ground for the reasonable construction 
placed by the Collector on the term c default, 5 viz , that it means 
4 wilful default 5 and not a default which may have been unavoid- 
able. 5 ' On behalf of the landlord reliance was placed npon the 
decision of this Court in Court of Wards v. Darmahnga{ 2), in which 
the question raised was whether a suit for the recovery of rent, which 
was brought against the tenant after judgment was given amending 
the patta which had been tendered by the landlord and directing the 
tenant to accept the patta as amended and execute a corresponding 
muehilika, could he maintained, notwithstanding that the landlord 
did not, after such judgment, tender a patta amended in accordance 
with the j udgment. In deciding that such a suit was maintainable, 

Sir Charles Turner, C J., and Muttusami Avyar, J., held that the 
t|j! judgment itself was a 44 sufficient tender to entitle the landlord to 
Enforce the terms of the patta 55 and 44 the law nowhere imposes on 
the landlord the obligation to make a tender after judgment, but * 
that, on the other hand, it does declare the tenant liable to ouster 
if he fails to execute a muehilika within ton days from the date of 
the Collector’s decision." The District Judge, considering himself 
bound by this expression of opinion, dismissed the appeal. 


(1) 4 Mad., 167. (2) I JOB., S Mad , 2. 
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(■wliicli has 66 ^ “ it deoided that an order of ejectment tinder 
mamna{ 2) m feo tar as to have been cited or 

section 10 was Darmaiga{ 3). Thongh the pdnt 
considered inCowto/WcU Da) , mahnga ^ waS only that 

actually decided m Court of Wor tender of 

• rtocoea , 

patta after judgmen , yc { to applications made h> 

generally been of the tenant. The 

the landlord under section ID ' 1 ^ 1Q ig in the nature 

forfeiture n-hich a tenon jeu^ ^ ^ landlold that the tenant 
of a penalty and it is pena i ty by not accepting 

should not accept the pa a m , ir hilika In "our opinion a 

it and executing a 

tenant does not incur p . iudament, offered to the 

or amended by ^ tenant does not then accept the 

tenant by the landlord ana ^ section 

“» “f “ M t , TieLent is to ho passed only 
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mndhilifca within the prescribed period at ten J 
. Collector is .moated in passing an order for eje meat 

In our opinion the draft of the muchilika which the landlord 
JL tha/the tenant should execute, should also he tendered 
(vide section 261, Civil Procedure Code) to the tenan a ong w 
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the patta, and such tender ought to be made as early as practicable Shanmuga 
after the date of judgment so as to give the tenant reasonable time ^ UDi ^ Y 
r and opportunity to consider and comply with the landlord’s demand Palnati 

before the expiration of the extremely short period of ten days chktt?. 
prescribed by the Act, if the patta tendered and the draft of the 
muchilika are in accordance with the judgment. This we take 
to he the view taken in Mahomed Yalub Sahib v. Mahomed Jafflr 
Ah Sahib{Y)i and the construction there placed upon the word 
“ default 5; occurring in the section. 

We may here point out that in cases in which the patta 
tendered is not approved by the Collector he ought not only to 
indicate in the judgment the nature of the amendments to be 
made m the patta, but he should actually incorporate in the 
judgment the exact form of such amendments, whether they consist 
of omissions, alterations or additions. Though the suit is simply 
for enforcing the acceptance of a patta, the judgment should 
» invariably order the defendant not only to accept the patta as 

tendered or as modified, hut also to execute a muchilika in 
accordance therewith — a direction very often omitted. 

If the decision in Court of Wards v. Darmahnga{ 2) had been 
followed only in regard to suits for recovery of rent from the tenants, 
it would certainly have been productive of no hardship to the 
tenants, but would only have secured to the landlords the rents 
justly due to them. But when it is applied to cases in which the 
landlord seeks to enforce the extremely penal provision enacted 
by section 10 for the ejectment of the tenants, it is certainly 
productive of serious and unmerited hardship to them when they 
are not guilty of any wilful default. 

So far as the claim for rent is concerned, section 72 expressly 
provides that a judgment given for the delivery of a muchilika 
shall be evidence of the amount of rent claimable from the tenant, 
but only if the tenant lequired by the decree to execute the 
1 muchilika shall refuse to do so ; and it also provides that in such 

a case the judgment or a copy of the judgment shall operate as a 

muchilika executed by the tenant. This provision confirms the 
J interpretation we place upon the penal provision enacted by section 

S 10 and is made to enable the landlord to recover the rent due 

to him notwithstanding that after judgment under section 10 the 

(1) LL B. f i Had., 167 (2) JLL.R, 8 Mad., 2. 
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tenant fails to accept the patta and execute a muchilika and thus 

incurs liability to forfeit his holding. 

There being a conflict between the decisions of this Court in 
Mahomed Yakub Sahib v. Mahomed Jajfir Ah Sahilf 1) and Court 
of Wards v. Darmalinga{ 2) and the question raised being one of 
great importance, we desire to refer the following question for the 
opinion of a 3?n 11 Bench : — 

« 'Whether a tenant who has been ordered by a j udgment passed 
under section 10 of the Bent Recovery Act, to accept the patta 
which had been tendered to him or such a patta as the judgment 
declares ought to be offered to him and to execute a muchilika 
in accordance with it, is liable to be ejected under section 10 unless 
the landlord proves that within a reasonable time after the date of 
the judgment not exceeding ten days therefrom be tendered to the 
tenant the patta as approved or amended by the Collector and that 
the tenant did not accept the same and execute a muchilika in terms 
of the said patta before the expiration of the said period of ten 
days.” 

Second Appeals Nos. 1271 and 1272 of 1900 came before Davies 
and Benson, JJ., on 30th April 1902, when their Lordships re- 
ferred the same question to a Full Bench. 

The cases came on for hearing in due course before the Full 
Bench constituted as above. 

V. C. Seshachariar and R. Kuppusicamy Ayyar for appellants 
in S.As. Nos. 1095 and 1096 of 1900. 

T. V. Seshagiri Ayyar for respondents. 

P. R. Sundara Ayyar and A. S. Balasubramania Ayyar for 

appellants in S.As. Nos. 1271 and 1272 of 1900, 

V. Viswanadha Sastri for respondents. 

Sir Arnold White, C.J . — In Second Appeals Nos. 1095 and 
1096 of 1900. — The construction of the last paragraph of section 10 
of the Rent Recovery Act, 1865, seems to me to be clear. The 
section enacts that if within a given period from the date of the 
Collector’s judgment the defendant does not accept the patta as 
approved or amended the defendant may be ejected. The word 
LAaccepted ” implies an offer and the use of the word “default” also 
| shows that the Legislature intended there should be an offer as a 
. .condition precedent to an order for ejectment being obtained. In 
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v ~ w ^ VA V v ?** U J rraras v. uar mating a{l) tire suit was for rent. Sha mmu. 
I cannot adopt tiie view that the judgment of the Collector MuIULY 
amending the patta constitutes a sufficient tender to entitle the 
landlord to eject the tenant and if the decision is to be regarded as 
an authority for this proposition, I respectfully dissent from. it. 

The provision in section 10 is a penal one and ought to be construed 
strictly. It seems to me impossible to adopt the construction for 
! which the plaintiff contends without doing violence to the express 
words of the section. The question of the right to eject when there 
had been no offer of the amended patta was not discussed in the 
case of Muniscmii Naidu v. Perumal Eeddi(2). I think our answer 
to the question which has been referred to us should be in the 
negative. 

In Second Appeals Nos. 1271 and 1272 of 1900. — In these cases 
it was contended that where the Collector is of opinion that the 
patta is a proper one and passes a judgment directing the defend- 
ant to accept it, an offer of the patta after judgment is not 
a condition precedent to ejectment. The argument was that 
whatever may be the true view when the Collector is of opinion 
that the patta tendered is not a proper one and decides, under 
paragraph 4 of the section, what patta ought to he offered and 
passes a judgment ordering the defendant to accept it, when the 
Collector is of opinion that the patta is a proper one and passes 
a judgment, under paragraph 3 of the section, directing the 
defendant to accept it, the defendant is bound, as from the date of 
the judgment, to accept the patta which has already been offered 
to him and consequently no tender after judgment is required. I 
am certainly not disposed to apply this doctrine of constructive 
offer by relation back in construing the plain words of a penal 
enactment. The last paragraph of section 10 draws no distinction 
between a patta as 4C approved ” and a patta as “ amended ” and I 
think the word “ accepted ” must be construed in both eases in the 
same way as indicating that an offer after judgment must be made 
by the landlord before he can eject. 

I think our answer should he in the negative. 

Bhashyam Ayyangak, J. — After a full consideration of the 
arguments advanced by the learned pleaders for the landlord in • 
these eases, 1 see no reason to change the opinion which I have 
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formed in the Order of Reference made m Second Appeals Nos. 
1095 and 1096 I shall only notice the special arguments which 
have been advanced before the hull Bench. 

The position taken on behalf of the landlord is that in a suit 
instituted under section 9 of the Rent Recovery Act, if the Collector 
be of opinion that the patta which had been tendered to the tenant 
is a proper one, it is not necessary under section 10 that the 
landlord should, after judgment, make a fresh tender of the patta 
but that the tenant should tw motu signify to the landlord his 
acceptance of the patta which had been tendered before suit but 
which he then did not accept, and should execute a muehilika in 
accordance therewith and that if he neglects to do so within ten 
days from the date of the Collector’s judgment, the Collector is 
bound to eject him on application made to him by the landlord. 
If in such a suit the Collector should be of opinion that the patta 
which had been tendered is not a proper one, he should decide 
what patta ought to ho offered by the landlord, but that even in 
such a ease there need be no tender, after judgment, by the 
landlord, of a patta as settled by the Collector but that the 
judgment itself operates under section 72 as tender of such au 
amended patta and that if the tenant neglects for ten days to 
signify to the landlord his acceptance of the offer made by the 
judgment and to execute a muehilika in accordance therewith, the 
Collector shall pass an order for ejecting the tenant on application 
made to him by the landlord. 

It is urged that the execution by the tenant of a muehilika in 
accordance with the terms of the patta as approved or amended by 
the Collector and the deli-very of the same to the landlord will 
amount to an “ acceptance ” of the patta In order to realise the 
full force of the argument, I put to tho learned pleader for the 
landlord in Second Appeals No. 1271 and 1272 the specific question 
as to whether a tenant would incur a forfeiture of his holding 
under section 10 if, after judgment which approved of the patta 
tendered to him, he communicates to the landlord his acceptance 
of the terms of the patta and desires him to send him the patta, 
hut the landlord does not do so and the tenant does not execute a 
tonchilika and send the same to the landlord within ten days. 
’His answer was that he would incur tho forfeiture unless it could 
W shown that he could not possibly execute a muehilika by reason 
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It can scarcely era: be held that the tenant would not be m a 
position to deliver the muchihka by reason of the landlord not 
sending him the patta after judgment ; for the patta which had 
been tendered or a copy thereof would of course be an exhibit m 
the suit and the judgment would show that it had been appioved 
by the Colleetoi\ It in cases in which the Collector has not 
approved of the patta. hut settled what it ought to be, the conten- 
tion he upheld that the judgment itself operates as a tender of the 
patta as thus amended, it will follow that the landlord need not 
tender the tenant such an amended patta even if he applies to him 
for it. The argument therefore amounts to this, viz., that in no 
ease need a landlord grant a patta to the tenant after judgment, 
even if the tenant applies to him for it, but that the tenant will 
be ejected if he fails to execute and deliver a proper muehilika 
within ten days from the date of judgment 

The whole argument, in my opinion, proceeds upon a mis- 
apprehension of the scheme and policy of the Rent Recovery Act 
as to “ pattas and muchilikas ” and of the meaning of the word 
“ accept ” in section 10 of the Act. Pattas and muchilikas aio 
documents, the former being executed by the landlord and the 
latter by the tenant which, at the option of the landholder , shall 
be a counter-part of the patta or a simple engagement to hold 
according to the terms of patta (vide section 4). The policy of 
the Act is that, as far as practicable, these documents should be 
exchanged between the landlord and the tenant unless both 
parties shall have agreed to dispense with them (section 7). If a 
tenant does not accept a patta and execute a muehilika, the land- 
lord tenders to the tenant such a patta as he is bound to accept 
(vide section 7) and the tender is made by delivering a copy to 
the tenant or to some adult male member of his family at his 
usual place of abode or to his authorised agent or where such 
service cannot be effected, by affixing a copy of the patta on some 
conspicuous part of his last known residence or on some conspicu- 
ous part of the land to which it refeis (vide section 39). Pattas 
and muchilikas should not be confounded with “ proposal and 
acceptance” as they are understood in the Law of Contracts. 
Each is a formal record in writing of the terms of a pre-existing 
tenancy, whether such terms be the result of a contract or 
otherwise. Such documents as a general rule are exchanged 
annually, though they need not [necessarily be for a term of one 
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Mudaty annnally . The exchange of those documents necessarily implies 
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that the tenant receives the patta and the landlord ‘the muchilika 
and the provisions of section 10 are in fuitheratLce of this policy 
of the Act by directing the tenant to accept the patta as approved 
or amended by the Collector and to deliver to tho landlord a 
corresponding muchilika If a fresh tender after judgment and 
acceptance of the patta so tendered were not intended by the 
Legislature the judgment would be only one directing the defend- 
ant to execute and deliver a muchilika in accordance with the 
patta as approved or amended hy the judgment. There would 
really he no object in directing the defendant to “ accept ” the patta 
if such acceptance means his signifying to the landlord his accept- 
ance of the terms of the patta which had been tendered to him 
before suit. When the judgment itself declared that the terms of 
the patta are binding upon the tenant, why should the Legislature 
require him to signify his assent thereto The argument appa- 
rently proceeds on tho supposition that the patta contains the 
terms of a proposal made by the landlord, that there is a continu- 
ing offer by the landlord of those proposals both befoie and after 
judgment and that the tenant fulfils the obligation imposed on 
him by the judgment by signifying to the landlord his acceptance 
of those terms and executing a muchilika in accordance therewith. 
The word c * accept ’’ in section 10 really means “ receive ” which, it 
will he seen, is the word used in section 8 when it refers to the 
grant by the landlord of “ such a patta as his tenant was entitled 
to receive The tenant of course cannot receive a patta after 
, judgment, unless the landlord then tenders it to him, whether such 
patta be the one which was tendered to him before the suit but 
was refused or a patta as amended by the Collector He then 
executes a muchilika in accordance therewith and thus exchange of 
pattas and muchilikas is ensured at the risk of the tenant forfeiting 
his holding if he does not receive tho patta and execute the muehil- 
ika within ten days from date of judgment. 

The “very definition of “muchilika/ 7 viz., that it may be p. 
counterpart of the patta or a simple engagement to hold according 
to the terms of the patta, at the option, not of the tenant, hut of 
&& Ifmpord, is deoisivo of the question under consideration. If the 
is not to stir in the matter after judgment had been given 
e patta as oiiginally tendered or amending the same* 
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tow is the tenant to know whether the muchilika to be executed 
by him is to be a counter-part of the patta or simply an engage- 
ment to hold according to the teims of the patta Even if there 
was nothing in the section about the acceptance of a patta sub- 
sequent to judgment and if the judgment is to be one simply 
directing the defendant to execute a muchilika m accordance with 
the patta as approved or amended by the Collector, I should be 
prepared to hold that the landlord should tender a draft muchilika 
to the tenant within a reasonable time before the expiration of 
ten days and that if he does not do so, the tenant will not forfeit 
his holding by reason of his not executing and delivering a 
muchilika 

Section 72 in my opinion strongly suppoits the above inter- 
pretation of section 10 Its object is to enable the landlord to 
recover ai rears of lent notwithstanding that the tenant has not 
accepted the patta subsequent to judgment, and executed a 
muchilika in accordance therewith and notwithstanding that he 
has thereby incurred a forfeiture of the holding* It declares that 
if the tenant refuses to execute the muchilika, the judgment shall 
be evidence of the amount of rent due by him and a certified copy 
of the judgment shall take effect as a muchilika executed by the 
tenant Under section 10 the landlord has to tender the patta and 
the draft muchilika, — whether it he at his option a counter-part 
of the patta or a mere engagement to hold according to the terms 
of the patta — within a reasonable time before the expiration of ten 
days from the date of judgment ^and the “ refusal 55 of a tenant 
to execute the muchilika referred to in section 72 is a refusal to 
execute the muchilika on requisition made by or on behalf of the 
landlord. The use of the word “ refusal ” clearly shows that it is 
not a case of mere “ omission 15 or“ neglect on the part of the tenant 
without any demand or requisition on the part of the landlord. In 
the immediately preceding section 71 the corresponding phrase 
“ refuse or delay” in cases in which judgment has been given 
against a landlord for the delivery of a patta to a tenant. 
Whether or not for the purposes of realizing arrears of rent judg- 
ment given under section 10 alone constitutes under section 72 of 
the Eent Eecovery Act a sufficient tender of the patta as amended 
by the Collector under section 10 as held in (The Court of Wards 
v. Dawnahnga(l))> a point which does not arise for decision in these 

~~ — * 

(1) I.LR., 8 Mad, 2, | 
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&ha!smlga eases, there can ho no doubt that under section 7 proceedings 
mumiy £ or reeover y 0 f arr ear8 of lent whether by a suit or by summary 
proceedings under the Act may be validly taken quite independ- 
ently of sections 10 and 72 of the Aot if the patta tendered to 
the tenant before the institution of a summary suit under section 
9 was such as the tenant was bound to accept ; if the same has 
been approved by the Collector under section 10 the landlord need 
not prove again in his suit or proceedings for the reeovery of rent 
that the patta tendered by him was such as the tenant was bound 
to accept nor need he prove a further tender of patta after 
judgment. 

I would therefore unhesitatingly answer the question referred 
to the Full Bench in the negative. 

Moobk, J. — I concur. I have nothing to add to what has been 
set forth in the order of reference in Second Appeals Nos. 1095 
and 1096 of 1900. 
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APPELLATE CRIMINAL. 


1001. 

September 10. 


Before Mr. Justice Benson and Mr . Ju^Uce Boddam , 
ICING-EMPEROR 


AYYA ANNAS AMY AIYAR and nine others Accused.* 


Indian Penal Cod(—Act XLV of 18b0, s 143 — Unlawful assembly — Defence by 
accused tenons of property m their possession. 

Paddy belonging to a society, to which the first accused belonged^ was stored 
m si granary m a street. It was found as a fact that this paddy had been m the 
possession of the fust accused for some time prior to 5th November 1899, and was 
in his possession on that date. Complainant, on 5th November 1899, attempted, 
as treasurer of the society, to forcibly take possession of the paddy with his 
servants, whereupon all the accused resisted him, and maintained the possession 
of the first accused, some blows being struck. On a charge being preferred 
against the accused for rioting 

Held , that no offence had been committed. 


# Criminal Revision Case No. 168 of 1901 under sections 485 and 439 of the 
Criminal Procedure Code, praying the High Court to revise the judgment of 
CL Hanumantha Row, First-class Sub- Divisional Magistrate of Tanjor© division, in 
jfgfcpfhp Case Ho. 8 of 1900, 
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Ohabge of rioting and theft against eighteen persons belonging to &ia<^ 
the village of Sulamangalam, Tan j ore. The First-class Sub-Divi- 
sional Magistrate, before whom the accused were tried, discharged Ayya Anna- 
seven at an early stage of the ease. The other eleven were convicted. SAMY Aiyar * 
The main facts of the case appear from the following judgment of 
the Sessions Judge at Tanjore, to whom the first accused, who 
was fined Jus 100, preferred an appeal : — “ The theft is said to have 
been committed in respect of some paddy belonging to the Maha- 
jana Sabha of the village to which the appellant belongs, and the 
rioting is said to have been committed when the complainant, who 
says he is the treasurer of the sabha, attempted to take possession 
of the paddy on 5th November 1899. The paddy was stored in the 
granary in the village street, and the Magistrate finds that the 
appellant, a member of the sabha, was in possession of it for some 
time before 5th November. There can be no doubt that this finding 
is correct. The evidence shows very clearly that, for some time 
before 5th November and on that date, the appellant was in 
possession and that he appointed two of his men to watch the 
paddy; one of his watchmen was at the place when the complain- 
ant went there and tried to take possession of the paddy. The 
ninth witness for the prosecution, one of the men who accompanied 
the complainant, says : * Govindan (one of the tw o watchmen 
employed by the appellant) was at the receptacle when we w ent 
there. Govindan objected, but we did not listen to him There 
was a big row between complainant and Govindan, hearing the 
noise of which, the other accused came. 5 The complainant, in 
spite of Govindan’s remonstrances, climbed on to the top of the 
granary and opened it in order to lake out the paddy. The 
appellant and others then arrived at the scene and the complainant 
was pulled down, and it is said that he received two blows. This, 
according to the evidence, is all that happened, and it appears to 
me that no offence was committed. The appellant, I consider, did 
no more than maintain his own possession, and use such force as 
was necessary to maintain it, and to resist the complainant's 
attempt to deprive him of that possession lie did not commit or 
abet the commission of theft or rioting. The finding and sentence 
of the Magistrate are reversed and the appellant is acquitted. The 
fine will be refunded/ 5 r ihe complainant had, previously to the 
occurrence, sent a written notice to the first accused, in which he 4 
acknowledged that first accused was in possession of the paddy, 
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and warned him that he would be held responsible for any damage 
that it might suffer The Sabha had authorized the complainant 
to endeavour to remove the paddy peaceably, and directed him 
to resort to a Civil Court if he met with any resistance. 

The remaining ten accused (who had been sentenced to pay 
fines of Bs 25 and under) preferred this criminal revision petition 
against their conviction. 

Mr D. Glimmer , for petitioners, contended that the conviction 
was wrong, as the accused had only defended their possession. 
The person, who had attempted to “ enforce a right or supposed 
right,” was the complainant, who, as treasurer to the Sabha, 
endeavoured to late possession of the paddy which w^as in the 
possession of the fiist accused. Complainant, in his letter to first 
accused, acknowledged the possession of the latter, and the Magis- 
trate found it as a fact Complainant had attempted to take the 
paddy and the accused had prevented him, that is, they had 
defended their possession. This was not an offence under 
section 143, sub-section 4 of the Indian Penal Code The offence 
defined m that section was the enforcement of a right, or the taking 
possession of property , by means of criminal force. A construction 
of the section as including a defence of possession of property or 
6f a right would he inconsistent with the right of private defence 
of property which is permitted in section 97 of the same code. 
He referred to High Court Billing, 10th August 1869(1), and to 
Shunker Singh v. Bwnrnh MaMo{ 2). The conviction for theft could 
not he supported, as the evidence did not show conclusively that 
any paddy had been in fact lemoved by the accused, and even if 
it was removed, there was no criminal intent, the object of removal 
being to protect their possession of it. 

The Public Prosecutor (Mr E B Powell ) m support of the 
conviction, dealt with the facts and contended that the accused had 
been properly convicted. 

Judgment. — The First-class Sub-Divisional Magistrate found 
that the petitioners all acted in accordance with the direction 
of the first aceusecl. He found that, before and at the time of th© 
alleged offences, the first accused was m possession of the receptacle 
containing tie paddy contributions and had appointed his#^f| 
i>mtahmen, two of whom are amongst the petitioners, and that the 
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complainant had sent a notice to the first accused, whereby he KimJ „ 

acknowledged the first accused’s possession and stated that ho would 

be hold responsible for all damage. The Sabka only anthemed 

the complainant to endeavour to remove the paddy peaceably and SAm AmK ' 

if he mot with any resistance directed him to resort to a Civil 

Court. The complainant endeavoured to take possession of the 

paddy forcibly with his sonants and the acts complained of were 

done by the first accused and the petitioners in resisting this 

attempt to take possession and m maintaining the possession of 

the first accused. 

In the circumstances no offence was committed and the peti- 
tioner and the firt accused should have been acquitted. 

We set aside the convictions and acquit and discharge all the 
petitioners. ° 

The fines, it paid, will be refunded. 


APPELLATE CRIMINAL. 

Befot-e Mr. Justice Danes and Mr. Justice Moore. 
KING-EMPEROR ( Appem, vnt), 

V. 

ALEXANDER ALLAN (Accused'), Elspovdi’m * 

Wa&ras Dirinct Mumupahtus Act— Act IV of ISil, s G.3 (3)- Mad, as Dutnct 
Munmpaht es Amendment Act— Act III of 1897, 3 W- « Land, -use l solely far 
agnculticial pu, poses’’— L, a hl tj to ta 

By Sub-section (3) of section t>3 of the JMias Disfcnet Mnmcipulitics Act 
1884, as amended by the Madias Dinnot MnmcpahUes Amendment Act 1897 
lands used “solely for agricultural put poses ” aie exempted fiom the enhanced 
rates of taxation that maj be imposed m ceitam cases under that snb-scotion 
Bold, that lands on which potatoes, giaio, -vegetables, &c , ale grown, as well 

as pasture lands, are used “ solely for aguoultn.al purposes ” within the meaning 
of the sub-section, 6 

Appeal by the Public Prosecutor under section 417 of the Code of 
Criminal Procedure against an order of acquittal. The ease had 
come before a Bench of Magistrates on a previous occasion ydien 
defendant was a cquitted. An appeal was then preferred against 

„ # «,?TZ!^ PPeal frW “ an ° rder of m Summary' 

Fo. 848 of Xu 00 by a Bench of Magistrates at Ootacamund. 


1901. 
August 7, 
October 38. 
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that acquittal, when the High Court set aside the order of acquit- 
tal and remanded the case for trial, as there were questions which 
the Bench had left undecided (Queen- Empress v. Allan( 1) ). 

The facts, which are more fully set out in the report of the 
previous ease, were that the defendant objected to a demand made 
by the Ootacamund Municipality for land, water and drainage tax 
for the years 1897—98 and 1898-99, amounting to about Rs. 335 
on lands which were admittedly not appurtenant to any building 
or attached thereto for any purpose, but which were held by 
defendant within municipal limits. The chief ground of objection 
was that the lands were used solely for agricultural purposes, and 
were consequently exempt from taxation by reason of the proviso , 
to clause 3 of section 63 of the Madras District Municipalities Act 
of 1884 (Madras Act IV of 1884), as amended by the Madras 
District Municipalities Amendment Act of 1897 (Madras Act III 
of 1897). A statement containing a description of the lands was 
made by the Municipal overseer and filed as exhibit D, the cor- 
rectness of which was not traversed by the defendant. In this, 
certain lands, over 44 acres in extent, were described as “waste.” 
These were said by the defendant to be under grass— a state- 
ment which the prosecution did not deny. After considering the 
meaning and application of the term a agricultural purposes ” the 
Bench found that 44*56 acres were let for cultivation, of which 
35*05 were in actual cultivation, chiefly with potatoes and korali, 
a species of grain, ono acre only was being* used for growing market 
vegetables, and 9*51 acres were waste. They also found that four 
fields Nos. 117, 118, 119 and 120, aggregating 44* 07 acres were 
“given for cattle grazing to Mrs. Reynolds.” A majority held 
that the 44*56 acres let for cultivation as' well as the 44*07 anres 
let for pasturage were lands used solely for agricultural purposes 
and were not liable to taxation. They accordingly acquitted the 
defendant under section 245 of the Code of Criminal Procedure. 

Against that order of acquittal the Public Prosecutor preferred 
this appeal. 

The Public Prosecutor .for appellant. 

Air. TV. Barton for respondent. 

*7 udgment. — This is an appeal preferred on behalf of Govern- 
ment from a judgment of the Bench of Magistrates in Ootacamund 
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acquitting the defendant Mr, Allan who had been proseeuted by 

the Municipality under section 103 of the Madras Municipalities Emp ^ ros 

Act (IY of 1884 as amended by Act III of 1897). 

The only question which has arisen for decision at the hearing 
of this appeal is as to whether all or any portion of the lands 
owned by Mr. Allan, the details as to which are given in exhibit 
D, should be held to be lands used solely for agricultural purposes 
and as such exempted from the enhanced rates of taxation that 
may be imposed in certain' cases under section 63, sub-section 3 of 
the Madras Municipalities Act. 

The expression “ agricultural ” is not defined in the Act. 

The only decisions of this Court to which our attention has been 
drawn in which an attempt has been made to define the word 
;t agricultural ” are that of Eunhayen Hajl v. Mayan (l), where it 
was held that a lease of a coffee garden or a lease of certain 
coffee plants in a garden, for as to this the judgment is not very 
clear, is not an agricultural lease within the meaning of section 
117 of the Transfer of Property Act and the judgment in Civil 
Revision Petition No. 337 of 1900 ( Murugesa Ghetti v. Chinna - 
thambi Goundan(2)) in which it has been decided that a lease of 
laud for betel cultivation should be held to be an agricultural lease 
in so far as that section is concerned. 

On referring to the Agricultural Rates Act (59 and 60 Viet., 
cap. 16) passed in 1896 for the purpose of exempting the 
occupiers of agricultural lands in England from paying as high 
rates on such lands as those levied on buildings and other here- 
ditaments we observe (section 9) that “ agricultural land ” is there 
defined as follows : — The expression “ agricultural land ” means 
any land used as arable, meadow, or pasture ground only, cottage 
gardens exceeding one-quarter of an acre, market gardens, nursery 
grounds, orchards, or allotments, but doe3 not include land occupied 
together with a house as a park, gardens other than as aforesaid 
pleasure grounds or any land kept or preserved mainly or exclu- 
sively for purposes of sport or recreation or land used m a 
race course. * " ’ ' •’ 

We also find that in the Oxford English Dictionary edited * ^ 


We also find that in the Oxford English Dictionary edited 
by Dr. J. A. H, Murray, i which is admitted to be the standard 
authority in such matters, agriculture is defined as follows;*^ 4 * The 




630 


THE INDIAN LAW REPORTS. 


[VOL. XXV. 



King- science and art of cultivating the soil, including the allied 
Emperor p urgu ^ s 0 f gathering in the crops and rearing livestock, tillage, 
Alexander husbandry , farming (in the widest sense). ” We also note that 
it is there pointed out that the restriction of the woid agriculture 
to tillage, as in the following quotation, is rare. The lands were 
not fields for agrieultuie but pastures for cattle. We believe that 
we cannot do better than follow these definitions in attempting 
to decide what, for the t purposes of sub-section 3 of section 63 
of the Municipalities Act, are or are not lands used solely for 
agricultural purposes. "Referring again to exhibit D, we have no 
hesitation in holding that land on which potatoes, grain, vegetables, 
&c , are grown are lands used solely for agricultural purposes. 
We do not consider that any distinction can be drawn between 
large and small plots of lands on which roots or grain are culti- 
vated. All such land must be held to be land used solely for 
agricultural purposes. We have next to consider the lands over 
4t) acres in extent entered in exhibit D as 44 waste.” Mr. Barton, 
on behalf of Mr. Allan, has urged before us that these so-called 
waste lands are pasture lands and as such should he held to be 
lands used solely for agricultural purposes. Turning again to the 
definition of the word 44 agricultural ” which we have accepted we 
find that agricultural lands include lands set apart as 44 pasture 
ground only” and also lands used for 44 rearing livestock.” If, 
therefoie, it conld be shown that these so-called waste lands were 
in reality pasture grounds or lands used for rearing livestock, 
v r e should certainly decide that they were lands used solely for 
agricultural purposes. We cannot, howover, hold on the evidence 
on the record that it has been shown that they are so used. All 
that we can find in the papers sent up hearing on the question as 
to how these lands are used is the following statement of the 
defendant Mr. Allan 44 Nos. 117, 118, 119 and 120 are in the 
occupation of Mrs. Reynolds ; defendant receives no rent. Mrs. 
Reynolds pay the Government quit-rent ; he nses it for grazing.” 
If this is all the evidence that is forthcoming as to how the lands 
are used, we should most certainly hold that they are not pasture 
grounds 44 or lands used for rearing livestock.” It is, however, 
urged by Mr. Barton that attention was not clearly drawn to this 
question when the case was before the Magistrates and that if 
opportunity he given to his client he will be able to put forward 
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used. As it is most inadvisable that we should decide this question, Klsa . 

L w nch is one of some general importance, in a case in which all EiiI> f R0R 

[ the evidence available as to the manner in which the lands are Alexandre 

I “ sed ls not on tte record, we, under section 428 of the Criminal A%L ™' 

I -Procedure Code, send back the case to the Bench of Magistrates 

and direct them to take such further evidence as may be put 
| forward by the Municipality and Mr. Allan as to the purposes for 

which the land show^in exhibit D as waste is used, the fullest 
details possible being given, and to submit the same for tho 
[ consideration of this Court. 


The evidence of two witnesses, called for the defence, was taken 
by the Magistrates This showed that tho lmds in question were 
used as pasture land. 



I he case again came before the same Bench, when tho Court, 

after hearing the arguments of tho same counsel, passed tho 
following 

JunGMENr. The further evidence shows clearly that the 44 
acres odd regarding which we had some doubt are pasture lands 
and the learned Public Pioseeutor does not dispute the fact. 
That being so it follows from the views we have already expressed 
that the land is used solely for agricultural purposes and is 
therefore exempt from taxation 

The appeal is therefore dismissed. 



THE INDIAN LAW REPORTS IVOL. XXV, 


APPELLATE CIVIL. 


Before Sir Arnold White, Chief Justice, and Mr. Justice Moore. 

1901, SEETAMRAJU KONDAL ROW (Second Plaintiff), Appellant 
December 4 


THE COLLECTOR OF GODAVARI ON BEHALF OF THE 
SEC RE TARY OF STATE FOR INDIA (Dh^ndant), Respondent* 

Indian Railway Act— Act IX of 1890, as. 7, 10, 11— Compensation for damage 
earned, by railway works — Suit to enforce construction of a channel to irrigate 
land — Maintainability . 

Plaintiff alleged that the execution of certain works by a Bailway Company, 
under section 7 of the Indian Kailway Act, had interfered with his right to 
the flow of water to his land Hedid not suggest that the Company had 
exceeded the powers conferred on tfem by that section, but claimed that they 
had failed to discharge the obligation, imposed by section 11 ( b ) of the Act, to 
nicvke the necessary accommodation works, and sought a decision of the Court 
that such works should be executed 

Held, that he had no light of action The effect of section 11 of the Indian 
Bailway Act is that the opinion of the executive, with lefeience to the sufficiency 
of accommodation works, is final 

Suit for a decree directing the defendant to construct a new 
channel for the purpose of irrigating plaintiff’s land. The plaint 
alleged that, owing to the works made by the railway authorities, 
the usual flow of water from the Yatlur tank had been checked 
and that his land had in consequence been lying fallow. He 
claimed that a channel should be constructed to irrigate the land, 
and sought to recover the amount of profits which he had lost 
by reason of defendant’s interference The defendant admitted 
that some obstruction had been caused to the irrigation of plain- 
tiff’s land but pleaded that as soon as plaintiff had complained, the 
railway department had done all that he had required. He also 
alleged that a dam had been properly constructed for plaintiff in 
masonry and that he had offered to give any further relief that 
plaintiff might reasonably require but that plaintiff had not availed 
himself of that offer Ho contended that, under section 10 (2) 
the Indian Railway Act (IX of 1890), no suit lay for the 


'vjgfCCiid Appeal No. 882 of 1900 against the deciee of T H. Munro, Acting 
Jft&ge of Godavari, in Appeal Suil No. 695 of 1899 confirming the 
m of V. Lakshmmarasimham, District Munsif of Ellore, m Original Suit No, 
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recovery of the compensation claimed An issue having been Sebiamrajtt 
framed on this point, the District Mnnsif said': — Kondal Bow 

C£ I am of opinion that this suit must fail The suit for that CoL ^ TOR 
portion which relates to compensation is not maintainable under or Godavari 
article 2 of section 10 of the Railway Act (IX of 1890). Plain- thf LF 
tiff's remedy must, in case of dispute, be determined on appli- ^fItat? 
cation to the Collector. Also, the other portion of the suit relating roR India. 
to the accommodation work is prohibited by section 41 of the Act. 

Section 11 of the Act lays down the pro'cedure to be observed by 
the Railway Administration in regard to the works intended for 
the accommodation of the occupiers of lands adjoining the railway 
like plaintiff. If any owner or occupier feels dissatisfied with the 
works made for him, the only course open to him is to apply to 
the Railway Administration for such further accommodation works 
as he thinks necessary and are agieed to by that administration, 
or, m case of diffeience of opinion, as may be authorized by the 
Governor- General in Council If the work done for him was 
really insufficient for the commodious use of plaintiff's land, he 
ought to have applied for further works instead of rashly proceed- 
ing to Court, especially m this matter in which the Collector 
deputed a subordinate to ascertain plaintiff's wishes (a fact not 
denied for plaintiff), but he did not avail himself of that oppor- 
tunity, and he alleges his illness as an excuse. If he was really 
then ill, he might since have asked for the same as the Collector 
seems to have been inclined to attend to plaintiff’s reasonable 
wishes.” He dismissed the suit. Plaintiff appealed to the District 
Judge who dismissed the appeal 

Plaintiff preferred this second appeal. 

P. Nagabhushnam for appellant. 

The Government Pleader for respondent. 

Jtiogmbnt,— T he plaintiff apparently asks for a decree direct- 
ing the defendants to construct a new channel for the purpose of 
irrigating his land. The Railway Company, m the execution of 
the works authorized by section 7 of the Indian Railway Act, 
have, the plaintiff alleges, interfered with his right to the flow of 
water to his land. It is not suggested that the Company acted 
beyond the powers conferred on them by section 7. If, as the 
result of the exemse of these powers, the plaintaff has sustained 
damage, he can i ©cover compensation if he adopts the special 
procedure prescribed by section 10. Tho plaintiff, however, does 
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Sketahsajl not ask for compensation but saj s the Bail way Company have 
KoNDA-DEow failed tQ discharge the obligation imposed by section 11 (6) to 
The make the necessary accommodation works and ho asks the Court 
©F°&oHAYAai to decide that such works shall bo executed. Under the English 
Railway Clauses Act 8 Viet., cap. 20, differences as to the suffi- 
Sucketary ciency of accommodation works are decided by two Justices 
i°orIndu. (sse sections 69 and 70). But the wording of section 11 of the 
Indian Act makes it clear that the Indian Legislature intended 
that tho opinion of the executive, with reference to the sufficiency 
of accommodation works, should he final. 

We must hold tho plaintiff has no right of action. 

The second appeal is dismissed with costs. 


APPELLATE CIVIL. 


Befote Mr. Justice Bin son and Mr. Justice Blmhyam Ayyangar . 

1901 . YEN K ATESW ARC LU (a hinge, by his faiiiej r and guardian 

December JJUKTALA YENKATACHALLAM) (Cototer-eetitioneb), 

_ ri. ~ Appellant, 


v. 

RRABMARAYUTU RAJA KRISTBAJI and three others 
(Petiiionees), Respondents.* 


Swce^on Cohficate Act— Act VII of 1889, ss. 10, 19— Order eihndiny certificate - 
“ Older granting a ceiiificate” — Appeal. 


The extension of a certificate under section 10 of the Succession Certificate 
Act to additional debts is not the grant of a certificate so as to give a right of 
appeal under section 19 of that Act against the extension. 


Petition under the Succession Certificate Act (VII of 1889). 
Petitioners had already obtained a succession certificate to recover 
debts due to their late father. They now applied for an extension 
of that certificate to enable them to collect other debts. Counter- 
petitioner filed a petition opposing the application. The Acting 
District Judge passed an order granting the extension. 

Against that order counter-petitioner preferred this appeal. 


* Appeal No. 60 of 1001 against the order of J. H. Munro, Acting District 
judge ojf $od&Vatfj in Miscellaneous Petition No, 850 of 1900. 

it 
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Mr. N. Subrahmamem and B. Kuppusvmni Aiyar for appellant. Venkatts- 
V. Krishnasvami Aiyar for respondent. warulu 

Judgment.— The extension of a certificate under section 10 of 
Act VII of 1889 to additional debts is not the grant of a certifi- Kristnaji. 
cate so as to give a right of appeal under section 19 of the Act 
against the extension. 

The appeal is rejected with costs. 



APPELLATE CIVIL. 
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Before Mr . Justice Benson and Mr, Justice Bhashyam Ayyangar. 


S. SIJNDARAM AYYAR (Plaintiff), Appellant, 


THE MUNICIPAL COUNCIL OF MADURA AND THE 
SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Defendants), Respondents .* 4 


1901. 

Ootober 29. 
December 13. 




Madras District Municipalities Act— Act IV o/1884 as amended by Act III of 1897, 
s. 3, cl, 27—“ Street’*— Effect of vesting in Municipality —Obstruction by owner 
of pi operty abutting on street— Suit for injunction to prevent interference by 
Municipality — Limitation Act— Act XV of 1877, sched . II, a) b, 146-A. 

When a street; is vested in a Municipal Council, such ve>ting docs not tiansfer 
to the Municipal authority the rights of the owner in the site or soil over which 
the street exists. It does not own tho soil from the centre of tho earth usque ad 
coilnm, but it has the exclusive right to manage and control the suiface of the 
soil and so much of the soil below and of the space above the surface as is 
necessary to enable it to adequately maintain the street as a street. It has also 
a certain property in the soil of the street which would enable it as owner to 
bring a possessory action against trespassers. 

The effect of article 146- A of schedule II to the Limitation Act considered. 

Municipal Commissioners for the City of Madras v. Sarangapani Moodaliar , 
(I.L.R., 19 Mad., 154), commented on. 

Suit for an injunction. The facts and the contentions raised 
are set out in the judgment of Bhashyam Ayyangar, J. 

P. S. Sivasvami Aiyar and T< B . Venkatarama Sastri for 
appellant (plaintiff). 

0 . Sankaran Nair for respondents (defendants). 


# Second Appeal No. 793 of 1900 against the dedreo of T. M. Runga Chariar, 
Subordinate Judge of Madura (West), in Appeal Suit No. 450 of 1899 against the 
decree of- A. Narayanan Nambiyar, District Munsif of Madura, in Original Suit 
No. 693 of 1898* 
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S> StJNDABAM 
Ayyar 


v. 

This 

Municipal 
Council 
of Madura 

AND THE 

Secretary 
of State 
for India 
is? Council. 


JBhashyam Ayyahgae, J.-~In the plaint, the plaintiff claims as 
owner three items of property, each of which he describes as a plot 
of certain dimensions with the granite pial built thereon, immedi- 
ately to the east of his dwelling house and to the west of the street 
and prays that a permanent injunction may he issued restraining 
the defendant (the Municipal Council of Madura) “ from interfer- 
ing with or from causing obstruction to the plaint sites, from 
removing the granite pials built on the plaint sites or from taking 
any steps to remove the same.” 

The defendant, in his written statement, states that the slab- 
stones, which the plaintiff was required to remove, have been only 
recently put up, that as the defendant has all along been using 
the dram below the slab-stone the plaintiff cannot acquire any 
prescriptive right against the defendant, that the construction in 
question, being admittedly a projection over the drain m front 
of plaintiff’s house, the defendant has every right to remove the 
same under section 168 of Act IV of 1884 (as amended by Act 
III of lfc97) and that as the defendant is only carrying out the 
orders of the Local Government in removing the slab-stones, 
with a view to introducing a drainage scheme for the whole town, 
the plaintiff is not entitled to the injunction prayed for 

Issues were framed as to whether the plaintiff has acquired any 
and what right m the said pial and whether it was competent for 
the defendant to remove the pial and whether the plaintiff was 
entitled to the injunction sought for. The Distxict Munsif finds 
that the pial has been in existence for the last thirty yeais at least, 
that it does not in any way interfere with the cleaning of the drain 
under it and that the pial also projects a little into the street 
beyond the drain and that the plaintiff having acquired a right 
by adverse possession is entitled to the injunction sought for. The 
District Muusif, in meeting certain arguments advanced on behalf 
of the defendant, observes that the ground over which the pial is 
built forms portion of the street and that the public could not use 
such portion for any purpose, that though there is a drain under 
the pial in a portion of it, the “ major portion of it is ground” and 
that the plaintiff does not claim any right over the drain and “ the 
, tostion is with regard to the land.” 

Municipality prefeired an appeal to the Subordinate Judge 
(West) and the third ground in the memorandum of 
as follows <c The Lower Court is wrong in dei 
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in Council* 


the slab-stones put up as a pial and in holding that the major s. Sunbeam 
portion of it is ground.” The Subordinate Judge, differing from A ^ AB 
the District Munsifs view that the plaintiff has acquired title by Ths 
adverse possession, reversed bis decree and dismissed the plaintiff’s Council 
suit. The chief ground on which his judgment is based seems to. °^ A the A 
be that plaintiff’s possession ot the pavement has simply been S ^^ E J^ T 
permissive, as is shown by the fact of his having asked leave of the 
Municipality m 1892 for substituting slab-stones in place of brick- 
work on the pial and the Municipality, as then advised, having 
accorded such permission, as also by the fact of the Municipality 
having all along had the control of the drain underneath the pial 
The Subordinate Judge in his judgment makes the following 
observations as to the plaintiffs case * — ' ‘‘In the site occupied by 
tho pial and the drain plaintiff claims no title, but he claims to be 
owner of it bv adverse possession as against the Municipality. 

. . Plaintiff, it will be seen, does not claim the site in ques- 

tion as his private property ; it is part of the street; according to 
the definition of the word “ street ” in the new Act the drains 
form part of the street.” 

This second appeal is preferred by the plaintiff against the 
decree of the Subordinate J udge and the chief contention relied 
upon in support of the appeal is that upon the facts found by him 
the Subordinate Judge ought to have held that the plaintiff 
acquired a title by prescription, that after he has acquired such title 
the construction cannot be regarded as an encroachment or continu- 
ing wrong, and that the Subordinate Judge has misconstrued the 
application made by the plaintiff to the Municipality in 1892 (for 
permission to substitute stone-slabs in place of brickwork on the 
pial) in holding that his occupation of the pial was only permis- 
sive and not as of right. The appellants pleader explains that 
the so-called pial in question is a projection from the main wall of 
tho house over the municipal drain and partly over the road or 
highway adjoining the drain, and that the projection rests upon 
masonry pillars standing on the road. There is no evidence or 
plan on record showing exactly the nature and dimensions of the 
pial in question, as also of the drain, and the extent of the road 
covered by the pial and the number and dimensions of the pillars 
on the road, supporting the pial, nor is there any evidence to show 
whether the pial is an open one or covered by roof, thatched or of 
masonry work. 
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Though the District Munsif rests the plaintiff’s claim solely 
on title by prescription and the Subordinate Judge states in his 
judgment that the plaintiff “ does not claim the site in question 
as his privato property,” a reference to the plaint shows that the 
plaintiff does claim the pial in question with the site thereunder, 
as belonging to him with his house, subject only to the defendant’s 
right to the drain underneath the pial. The Courts below and 
the parties to the suit have proceeded on the assumption and 
footing that the statutory vesting of streets and drains in a 
Municipality has the effect of vesting in the Municipality the 
ownership of the land over which the streets and drains are 
formed and it is apparently on that footing that the learned 
pleader for the appellant contends before us that his client has 
acquired title by prescription. This, no doubt, would be so, if the 
land itself had been acquired by the Municipality, either by 
purchase or otherwise and roads and drains formed thereon (section 
158 of Act IV of 1884). But if the street or highway over the 
land was dedicated to the public either by the State or by the 
owners of the land adjoining the highway or by any other person, 
the ownership in the soil of the street or highway will continue 
vested, subject only to the burden of the highway, in the State or 
the respective owners of the land on either side of the highway, 
ad medium fihm, or in any other person who may have dedicated 
the street to the public as the case may be. 

The first question, therefore, which has to be determined, is 
the nature of the right, title and interest vested in the Munici- 
pality, by the District Municipalities Act, in respect of public 
streets and drains, and this question has to be determined chiefly 
with reference to English decisions. In Orr Ewing v. Colquhoun(l) 
Lord Hatherley, speaking of the Leven, a navigable but non- 
tidal river, says (at p, 846) : “ There are two totally distinct and 
different things—the one is the light of property, and the other 
is the right of navigation; the right of navigation is simply 
a right of way ” and Lord Blackburn (at p. 854) states that 44 the 
public, who have acquired by user, a right of way on land, or 
a right of navigation on an inland water, have no right of 
property. They have a right to pass as fully and freely, and as 
safely as they have been wont to do.” In the case of Galbraith v. 

..I , - . I. — ,,, . , — — ni l ,— 

i * (1) L.E., 2 A.C„ 839. 
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Armour ( 1) in the House of Lords, Lord Campbell said . “ I must s. SundaIlam 
express my clear opinion that by the law of Scotland as well as Ay J ar 

by the law of England the soil of public highways is presumed to Die 
be in the conterminous proprietor ; and that, if a public highway Council 
is established by usage, over the land of another, the soil is 
still his, with all his former rights, subject to thA public servitude ^ g ET ^ Y 
which he has suffered to be established.” It will thus be seen that *ob India 
the right of the public to the use of land, as a highway, is not Its CoTJNG1I< * 
regarded as in the nature of property or proprietary right and in 
the General Highway Act, 1835 (5 and 6 Wm, IV , C 50) the 
management of highways was practically placed in the hands of 
the parish surveyor or the district surveyor as the ease might be. 

That functionary had no right in roads beyond mere rights of 
control and management and both the property in the road and 
the possessory rights in respect thereof, subject of course to the 
light of passage on behalf of all the King's subjects, were vested 
entirely in the persons or the successors of the persons who 
had originally granted the right of passage to the public. 

But in passing the Metropolis Local Management Act, 1855, the 
Legislature considered that, in order to enable local bodies and 
authorities to execute their functions properly in regard to the 
management of highways, it was necessary to give to them some 
further powers and greater rights than those which had been 
originally possessed, under the General Highway Act, by the 
surveyor of highways, and the object was carried out by giving to 
them over and above the easement of passage which the public had 
and which they might be able to enforce as representing tlie 
public and over and above the rights of control and management 
to which they would succeed as invested with the functions of the 
old surveyor of highways, some right of property in the soil or a 
portion of the soil of the street (per Thesiger, L.J., in Rolls, v. 

Vestry of St, George (2). The same course was also adopted by the 
Indian Legislature. Under Act XXVI of 1850, which was the 
first enactment of the kind applicable to this Presidency, power 
was given to extend the provisions of the Act to any town in the 
Presidency in view to “making better provision for making, 
repairing, cleaning, lighting or watching any public streets, roads, 
drains or tanks or for the prevention of nuisances.” The Act did 


(1) 4 Bell’* App , 874 


(2) 14 ChiD. at p. 801* 
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not vest m the Commissioners to be appointed thereunder, any 
property in the public streets, roads, &c. Whether or not the pro- 
visions of this Act were applied to Madura does not appear But 
when Act X of 1865 was passed, streets and roads were, as in the 
ease of the English Metropolis Local Management Act of 1855, 
vested in the Municipal Commissioners as ‘ public highways ’ (not 
being the property of and repaired by and kept under the control 
of the Government and not being private property) together with 
the pavements, stones and other materials thereof and also all 
erections, materials, implements and other things provided for 
such highways (Madras Aot X of 1865, section 11). Act X of 
1865 was superseded by Act III of 1871 and all public streets in 
any town to which this Act was applied, were vested with their 
appurtenances in the Municipal Commissioners (section 13) This 
again was superseded by Act IV of 1884 and all public streets with 
their appurtenances were vested in the Municipal Council by 
section 23 and also sewers and drains, &c , by section 24 

Under Act TII of 1897, amending Act IV of 1884, the 
definition of “ street ” (section 3, clause 27) was amended bj 
including in the term “ street the drains on either side The 
parenthetical phrase “ not being private property ” next after the 
words “ with the land ” were omitted and the reference to the 
“ main wall of any house adjacent to the street ” was superseded by 
reference to “ tbe boundaries of the adjacent property ” The object 
of including drains in the definition of “ street,’-’ is by no means 
obvious, seeing that section 24, vesting sewers, drains, &c , in 
the Municipal Council is retained The omission of the paren- 
thetical clause “not being private property” does not, in my opinion, 
really enlarge the definition of “street” inasmuch as the expression 
“ adjacent property ” in the new phrase “ up to the boundaries of the 
adjaoent property ” will comprise “ private property ” though it 
may project beyond the actual building. Why the reference to 
such a distinct mark as the main wall of a house has been omitted, 
even when, as is usually the oase, the houses adjoin the street, is 
not apparent. There is, therefore, really no force in the argu- 
ment advanced on behalf of the respondent that the amendment 
made by Aot III of 1897 has the effect of enlarging the definition 
.dk¥ street ” so as to include therein even private property lying 
^K^aa the roadway and the main wall of the house. It hnnnifrfl a, 
therefore, unnecessary to consider whether such property, even if 

% ‘ aL *"' : ' ~ 
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it has now become, by\irtue of the Amendment Act III of 1897, 
part of the 44 street,” could vest in the Municipality, in whom is 
vested only 44 a public street ” which is defined as denoting only 
any street which is now vested in the Municipal Council or 
which may hereafter be made at the cost of the Municipal fund or 
which may hereafter be declared under section 163 to be a public 
street” (Act III of 1897, section 3, clause 28). 

I shall now refer to some of the principal English cases in 
which the question of the extent of property and the nature ot the 
right, title and interest possessed by urban authorities in streets 
vested in them nnder the Metropolis Local Management Act, 
1855, the Public Health Act, 1875, and similar enactments, were 
considered and settled. The leading ease in which the question 
first presented itself for consideration in the Court of Appeal is 
Cover dale v Oharlton(l). In that case it was held that by force 
of section 149 of the Public Health Act, 1875, which vested all 
streets m the local board and under its control, the property in the 
soil of the street so far vested in the local board that they could 
demise the right of pasturage thereon to the plaintiff Bramwell, 
LIT, at pages 116-118, says* “I am disposed to hold that this 
c street ’ vests without any property m the freehold of the soil. 
The word 4 vest’ may have two meanings It may mean that 
a man acquires the property c usque ad coelum 7 and to the centre of 
the earth hut I do not think that to he its meaning here One con- 
struction of the word c vest 5 here is that it gives the property in 
the soil, the freehold, the suifaeeand all above and below it ; but 
that would be such a monstious thing to say to be necessary for the 
proper control of the streets by the local board, that I cannot 
suppose it to mean such a thing Suppose the soil of the freehold 
passes, and consequently it carries the right to the land to an inde- 
finite extent upwards, and to the centre of the earth below the 
surface ; I cannot make up my mind to say that is the meaning 
orf the- word 4 vest 1 in section 1 49 . What then is the 

meaning of the word 4 vest ’ m this section ? The Legislature 
might have used the expression 4 transferred ? or 4 conveyed, * but 
they have used the word 4 vest ’ The meaning I should like to 
put upon it is that the street vests m the local board qua street ; 
not that any soil or any right to the soil or surface vests, but that 


(1) LB,4Q3.D., 104, 
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g. suniueaii ifc vests qua street .... The meaning I put upon the word 
Aytab < vreg .(- ) g p aee an d the street itself, so far as it is ordinarily 

The u3e d in the way that streets are used, shall vest in the local 
^Coc^cil 1 hoard .... That would show that ‘ street ’ comprehends 
or Madura W0 may ca [[ surface, that is to say, not a surface hit 

Secretary 0 { no reasonable thickness, but a surface of snob a thickness 
job India as the local board may require for the purposes of doing to the 
IN Council street timt w]aic];i is ne cessary to it as a street and aho of doing 

those things which commonly are done, in or under the streets; 
and to that extent they had a property in it ” 

Brett, L.J., says (at page 121) “ 4 Street ’ means more than 
the surface, it means the whole surface and so much, of the depth, as 
is or can he used not unfairly, for the ordinary purposes of a street. 

It eompiises a depth which enables the urban authority to do that 
which is done in every street, namely, to raise the street, and to 
lay down sewers, for at the present day there can be no street m a 
town without sewers, and also for the purpose of laying down gas 
and water-pipes . . . . If the enactment gives the local hoard 

that property in so much of the land, it gives them the absolute 
property m everything growing on the surface of the land The 
Legislature have, because the right of the owneis to the soil in a 
c street , is of so little value, intentionally taken away that right 
and have given it to the extent I have mentioned to the local 
hoard.” At page 126 Cotton, LJ., in concurrence with his col- 
leagues says “ Therefore, on the true construction of this Act of 
Parliament, the meaning to be given to the words ‘ vest in ? must 
be 4 passed to and vested in’ the local board ; it is sufficient in the 
present case to say that the street and the surface vested in the 
local board some property in the soil for the purpose for which it 
was to be used and in my opinion I must hold that the 4 street ’ is 
a material thing, and that under this clause, it vests in the local 
board,” 

James, L J., explained the principal of the above decision as 
follows in Rolls v. Vestry of St. Geouje( 1). “What that case 
decided, and all that was necessary to decide in that case, was that 
something more than an easement passed to the local hoard, and j 
* that they had some right of property in and on and in respect of 
the soil which would enable them as owners to bring a possessory i 


(1) h E„ 14 Oh p at pp 796, 796 
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action against trespassers. Now, what was that something more ? s. Sumuiujt 
It is impossible to read any of the three judgments delivered on 
that occasion without seeing that in the view of the learned Judges, Tub 
the soil and freehold in the ordinary sense of the words ‘ soil and ’'cooNcm 1 ' 
freehold,’ that is to say, the soil from the centre of the earth 
up to an unlimited extent into space, did not pass, and that no Secretary 
stratum or portion of the soil, defined or ascertainable like a vein for India 
of coal or stratum of ironstone, or anything of that kind passed, IN CouNCI1 ' 
but that the board had only the surface, and with the surface, such 
right below the surface as was essential to the maintenance, and 
occupation, and exclusive possession of the street and the making 
and maintaining the street for the use of the public.” 

In The Mayor of Tunbridge Wells v. Baird{l), the House of 
Lords, affirming the decision of the Court of Appeal(2) held, with 
reference to section 149 of the Publio Health Act, 1875, Vesting 
certain streets in the urban authorities, that it had not the effect of 
vesting the sub-soil in the urban authority and that therefore where 
a Local Aot authorised the urban authority to erect and maintain 
“ in any street or publio place ” lavatories for the use of the public, 
the urban authority had no power to excavate the soil and erect 
lavatories below the surface of a street which had -vested in them 
Lord Halsbury (at page 437) says: “That the street should be 
vested in them as well as under their control may be, I suppose, 
explained by the idea that, as James, L J., points out, it was 
necessaiy to give, in a certain sense, a light of property in order 
to give efficient control over the street It was thought conveni- 
ent, I presume, that there should be something more than a mere 
easement conferred upon the local authority, so that the complete 
vindication of the rights of the public should be preserved A the 
local authority ; and therefore there was given to them an actual 
property in the street and the materials thereof .... It 
is intelligible enough that Parliament should have vested the 
street qua, street and, indeed, so much of the aotual soil of the street 
as might be necessary for the purpose of preserving and m aintain - 
ing and using it as a street.” Eeferring to the case of Coverdale 
v. Charlton (3), he observes (at page 439) “ Lord Bramwell is re- 
ported to have said that it would be a reasonable construction of 
| the statute to suppose, not that the soil of the freehold had been 




(1) L R., [ 1896], A C , 434. (2) LB., [1894], 2 Q B., 867, 

(3) L R , 4 Q.B,D , 104, 
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%. Sundaram given in the sense which I have described, but only so much that 
AR the street should be used as a street ; and then his Lordship is 
The also credited with the observation that the local authority would 
"Council 1, have authority to do such things as are commonly done in or 
T under a street * Lords > 1 if his Lordslli P did use 

Secretary those words, he could not have had in his mind &ueh a question 
for India as is now before your Lordships, because, if so, it would really be 
m 0otrNCI1 ' inconsistent with the rest of his judgment. ‘ What is commonly 
done in a street’ may include water-pipes and gas-pipes as well 
as sewers, and it could not he supposed that any such power was 
intended to be conveyed by such language. I think what his 
Lordship must have meant was such things as are usually done 
in a street, for the purpose, as he elsewhere in his judgment 
describes it, of maintaining it as a street, and which are incident 
to the repair and maintenance of the street as a street. For that 
purpose it would he intelligible. For any other purpose, it would 
appear to me to be inconsistent with the language of the enact- 
ments, and contrary altogether to the policy which the Legislature 
has certainly always pursued, of not taking private lights without 
compensation. In circumstances in which it is essential to take 
private property, Parliament has always provided for compensation, 
and in this section the language itself imports that where private 
property is being dealt with, it can only be done c with the consent 
of the owner.’ ” 

Lord Hersckell (at pages 440, 441) says : “ The learned counsel 
for the appellants have contended that it has been established by 
decision that if a street has so vested, the soil below the street at 
all events to the depth necessary for the construction of sewers, 
has vested in the urban authority and that they have not gone 
below that depth. The case relied on and the only case I think 
which can be called a decision, although I do not think that word 
is accurate even as regards that case, is Coterdalev . Charlton . All 
that had to be determined in that case was whether the vesting of 
| ft street gave the urban authority power to let the pasturage on 

the surface : it was not necessary to decide anything more than 
that. If sufficient property vested for that purpose, then there 
a good demise on the part of the urban authority. 

the opinion was expressed there that the vesting of the, 
would carry something more than the mere surface and that 

mltni »*An — J *J • J ‘ ' 
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B. Bund aram that the vestry were not, by virtue of section 96, the owners of the 
soil of the street at that depth and that although the defendant 
company had acted illegally in breaking up the street, the vestry 
could not maintain an action for a mandatory injunction to 
compel the company to remove their pipes and wires, there being 
no continuing trespass upon, or interference with, any rights of 
the vestry. In the Municipal Council of Sydney v. Ttoung(Y) which 
came on appeal before the Privy Conncil from the Supreme Cburt 
of New South Wales, it was held that the Sydney Corporation 
Act of 1879, which vests public ways in the Municipal Council, 
does not so vest them in proprietary right which alone gives claim 
for compensation, but only for purposes incidental to the exercise 
of municipal authority. Lord Morris in delivering the judgment 
of their Lordships of the Privy Council (at page 459) says, “ Now 
it has been settled by repeated authorities, which were referred to 
by the learned Chief Justice, that the vesting of a street or public 
way vests no property in the municipality, beyond the surface of 
the street and such portion as may he absolutely necessarily 
incidental to the repairing and proper management of the street, 
but it does not vest the soil or the land in them as owners. If 
that be so, the only claim they could make would he for the 
surface of the street, as being merely property vested in them 
qua street, and not as general property.” 

Though the principle of the decision in Comrdale v Chen Uon( 2) 
in so far as it lays down that some kind of property in the street 
is vested in the urban authority, is not shaken by the decisions 
above referred to, yet its authority as to the nature and extent of 
such property is considerably shaken. The couclasion to be drawn 
from the English case-law is that what is vested in urban 
authorities under statutes similar to the District Municipalities 
Act, is not the land over which the street is formed, but the street 
qua street and that the property in the street thus vested in a 
Municipal Council is not general property or a species of property 
known to the Common Law, but a special property created by 
statute and vested in a corporate body for public purposes, that 
such property as it has in the street continnes only so long as the 
street is a highway and that when it ceases to he a highway, by 
being excluded by notification of Government under section 23 of 
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(1) L.P., 14 Oh D. 785 at p 797 
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(2) L E , 13 Q B.D , 904 
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(6) I L.E., 20 Calo , 732. 
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g, Scndaram municipal corporation thereby became the proprietor of the land 
Aitak i n trust for the publio, such supposition is wholly irreconcilable 
with the decisions above referred to, both English and Indian, and 
with all deference to the learned Judges who took part in the 
decision, I am unable to concur in such opinion. 

I am aware that in the definition of 5 street J the word ‘ land ’ 
is used in connection with appurtenances to the street lying on 
either side of the roadway. It is evident that the word ‘land 5 is 
used as denoting only what in reality is a portion of the street as 
such and that such poition of the street vests in the municipality 
only in the same way as the roadway or act into. 

In the view I take of the nature of the right vested in the 
municipality as regards public streets, there is no disposal by the 
Indian Legislature of any land or hereditament vested in Her 
Majesty by section 39 of the Government of India Act, 1858 (21 
and 22 Vic., Oh. 106), assuming that the Crown is the owner of 
the land forming the street in question It becomes therefore 
unnecessary to consider whether, having regard to the restriction 
imposed on the Indian Legislature bv tlie proviso to section 22 of 
the Indian Councils Act, 1861 (24 and 25 Vic , CL 67), and to the 
authorities empowered in their executive capacity to dispose of all 
real and personal estate for the time vested in Her Majesty by 
section 41) of 21 and 22 Vic., Ch. 106, and section 1 of the Gov- 
ernment of India Act, 1859 (22 and 23 Vic., Ch. 41), and to the 
res|riotions imposed by the last-mentioned enactment on such 
power of disposal (which restrictions are to be prescribed from 
time to time, by the Socrefaiy of State for India in Council), it 
would he competent for the Indian Legislature to transfer, to a 
local authority’, real or personal estate which, “ for being applied 
and disposed of for the purposes of the Government of India, is 
vested in the Crown.” 

The question of limitation has now to bo considered, but as 
that cannot be decided until the question of ownership in the land, 
burdened with the highway and the drains, is determined (in 
regard to which certain issues will have to be remitted to the 
lower Appellate Court), I shall now deal with it only in view to 
drawing attention to tho salient points on which the question of 
limitation turns. Under the English law, the maxim “ once a 
highway > always a highway,” is founded upon the notion that 
the public cannot release their rights and that there bar 1 be gq 
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extinctive presumption or prescription [per Byles, J., in Dawes v. s. Sumuram 
Of course, a highway may both in England and here Vm 
be extinguished or diverted under statutory provisions. The 
extinctive presumption and prescription referred to by Byles, J., Council 
are not the result of any statute of limitations, but of immemorial AfsD TIlE 
prescription from which a grant is to be presumed ; but only in 
cases in which such grant could have a lawful origin. In the ^°^ In t d,a l 
case of a highway, there could he no lawful grant even by the 
Crown, much less by any other authority or person, to obstruct the 
samo or appropriate it or continue a nuisance thereon [Attorney- 
General v. Parmeter(2) and Parmeter v. Gtbbs( 3)]. The principles 
enunciated by Byles, J\, are as applicable in India as in England, 
but, even if in England the right of highway is not extinguished 
by the operation of the law of limitation, it by no means follows 
that such extinction does not take place under the law of 
limitation in India. It would appear that in England up to the 
passing of the Public Health Act, 1875, there was no statutory 
provision which vested property in ^highways repairable by the 
inhabitants at large in any public body [per Lord Kussell, C, L, 
in Reynolds v. Urban District Council of Frcstngnii ) ; Octave 
Chavigny , Sfc. v. Lacite De Montrecil(b ). See Bombay Act Y 
of 1879 (Land Bevenuc Code), section 87]. Until the high- 
ways were thus vested in a corporation it seems tolerably clear 
that no question of limitation could have arisen in respect of 
highways under the English law of limitation. But it is 
not equally clear that since the vesting of highways in urban 
authorities, the English law of limitation could have no opera- 
tion upon the property thus vested in them and I have not 
been able to find any case in the English reports in which 
the question was raised or considered. It is noteworthy that 
neither in Wallasey Local Board v. Graceyi®)*, nor in Tottenham 
Urban District Council v Wilhamson(7) in which the Court of 
Appeal approved of and followed the former decision (in both 
of which it was held that under the provisions of the Public 
Health Act, 1875, the local authority cannot, in the absence 


(1) 8 C.B N.S., 838 (S.C.), 29 L.J C P at p 347. 

(2) 10 Price, 378. (3) 10 Pnce, 412 (S.C.), 24 R.E., 723. 

(4) L E,, [1896], 1 q B., 601 at p. 608. 

(5) L.E,, lz App. Cases, 149, at p. 159. 

(6) L.E., 36 Ch.D., 593, (7) L.E., [1806^ 2 Q B., 
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of special damage, sue in respect of a public nuisance, except by 
an action in the nature of an information with the sanction of the 
Attorney-General) was it sought to sustain the suit on tbe ground 
that under section 149 of the Act, streets were vested in the local 
authority and that it was therefore competent for the local 
authority to maintain the suit in its own name. The Indian 
law of limitation has fiom the commencement been more com- 
prehensive than the English statutes and the recent amendment 
of the Indian law of limitation by Act XI of 1900 (which 
provides a period of 30 years from the date of dispossession or 
discontinuance for a suit by or on behalf of any local authority 
for possession of any public street or road or any part thereof 
from which it has been dispossessed or of which it has discontinued 
the possession) seems to me to be now decisive on the question, 
whatever doubt may have possibly existed prior thereto ; and 
I do not think that the new article (146-A) can he reasonably 
restricted to streets or roads formed by the municipality on lands 
belonging to or acquired by it in proprietary right The opera- 
tion of section 28 of the Limitation Act (XV of 1877) upon 
this new article will be to extinguish the right of highway on the 
expiration of 30 years from the date of dispossession of the 
municipality by encroachment and thus free the land from the 
burden of the highway, if the person encroaching upon the high- 
way he the owner of the land. If the owner of the land on 
which the highway exists, ho a third party, an encroachment of a 
permanent character on the public highway will also, as a general 
rule, operate as occupation of the soil and dispossession of the 
owner of the soil equally with the municipality, and his ownership 
will he extinguished in favour of the trespasser at the expiration 
of the ordinary period of limitation, viz, 12 years, and at the 
expiration of 30 years the ownership thus acquired by the wrong- 
doer will be freed from the burden of the highway. But if the 
highway has been dedicated to the public by the Crown, the 
right of the Crown as owner of the land can he extinguished only 
at the expiration of 60 years’ adverse possession or occupation by 
the trespasser The curious result, therefore, of the new article of 
the Limitation Act will be that* in cases in which the site of the 
street belongs to the Crown, on the expiration of 30 years from 
the date of dispossession of the municipality, the Crown will have 
the land freed from the burden of the highway and, will be 
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entitled to remove the obstruction or encroachment 
removing the same, it may again dedicate, as a highway, the 
portion of land thus freed from the burden. But if it suffers 
the obstruction to continue for a fuither period of 30 years, the 
trespasser would become the absolute owner of the land. Sec- 
tion 23 of the Limitation Act which provides that in the case of 
a continuing wrong, a fresh period of limitation begins to run at 
every moment of the time during w r hich the wrong continues, 
will cease to have operation from the moment when by virtue of 
section 28, the wrong ceases to be such by virtue of the title con- 
ferred by the statute on the wrong-doer. If, prior to the enactment 
of the new article (146- A), the ordinary period of 12 years under 
article 142 or 144, as the case may be, were applicable as against 
the municipality in respect of encroachments on public streets, 
the same result would have followed, except that the highway 
would have been extinguished at the expiration of 12 years 
instead of 30. I may also add that a person who causes an encroach- 
ment or obstruction of a permanent character on a highway or 
exceeds the right of ordinary and reasonable user of it for the 
purpose of passing and repassing, will, besides committing a 
public nuisance (at any rate in the case of an obstruction or 
encroachment), be also guilty of a trespass on the land for which 
the owner can sue him. [Ramson v. Rutland^ 1) and Hickman 
v. Mcuscy( 2)]. 

In connection with the requisition of the Municipal Council 
that the plaintiff should remove the pial over the drain in front 
of his house, it should he borne in mind that the owner of land 
adjoining a public highway, is legally entitled to erect gates or 
open doors so as to give him access to the highway at any point 
he pleases, whether the soil of the highway be his or not ( London 
and North-Western Railway Company v. Mayor , fyc., of the City 
of Westminster (3)). 

For the determination of the second appeal it is necessary to 
temit the following issues for trial by the lower Appellate 
Court : — 

(a) When and by whom was the street in question dedi* 
cated as a highway to the public and when was it first vested in 

(1) LB, [1893], X Q.B , 142. (2) [1900], 1 Q B. } 752, 

(3) 30fch. November 1901, p, 230 , 67 L.T.j 83, 
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S Sondaram any “ local authority ” as that expression is defined in section 3, 
clause 28 of the General Clauses Act (X of 1897), and when and by 
whom was the drain in question formed and when was it vested 
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Secretary limitation, who is entitled to the ownership of the land covered 
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in Council. structure claimed by the plaintiff projects ? 


if any, of the law of 


(c) When .was the plaintiff’s house originally built and 
whether the structure in question was erected along with the 
building and if not when and how long afterwards ? 

[d) What are the nature and dimensions of the structure in 
question and of the drain underneath it, the extent of the road 
covered by it and the number and dimensions of the pillars on the 
road supporting it ? 

As some of the issues now to be sent for trial involve the 
question of the right of the Government to the ownership of the 
soil in public streets, and as all material documents bearing on this 
question will be m the possession of Government, I think it 
desirable that the Secretary of State for India in Council should 
be joined as a paity to the suit and appeal in this and the 
connected Second Appeals Nos 792 and 1101 under sections 32 
and 582, Civil Procedure Code. Put at tins stage of the case I 
am not disposed to do so without the consent of Government. The 
appellant and respondent state that they have no objection to the 
Government being joined as a party. 

Parties will be at liberty to adduce fresh evidence at the trial 
of these issues and to exhibit the requisite plans after duly proving 
the same. The Subordinate Judge will submit his findings on 
the above issues within three months after the receipt of this 
judgment. 

Benson, J.— I entirely concur with my learned colleague as to 
what is meant by the Legislature vesting streets in a Municipal 
Council. The whole current of authority both in England and in 
India shows that such vesting does not transfer to the municipal 
authority the lights of the owner \u the site or soil over which the 
street exists. It does not own the soil from the centre of the 
# earth usque ad coelwn but it has the exclusive right to manage 
pw the surface of the soil and so much of the soil below 

f and of the space above the surface as is necessary to enable it to 
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adequately maintain the street as a street (Cover dale v. Charlton( 1)), 
and it has also a certain property in the soil of the street which 
would enable it as owner to bring a possessory action against 
trespassers (Rolls v. Vestry of St. Georrje( 2)), “ so that the complete 
vindication of the rights of the public should be preserved by 
the local authority” ( Mayor of Tmbrtdrje Wells v. Baird (A)). T in's 
property is, as my learned colleague put it, not general property 
or a species of property known to the Common Law but a special 
property, the creature of the statute, and vested in the local 
authority for a public purpose. 

I am also prepared to concur as to the results that will flow 
from the application of the law of limitation, if the plaintiff has 
established a prescriptive right to a portion of the public street, but 
having regard to the limited and special nature of the right over 
the soil vested in the Municipal Commissioner, it is difficult to 
see how the erection of the pial described in the plaint could 
amount to a dispossession of the Municipal Commissioners in 
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respect to this right so as to enable the plaintiff to acquire tlio 
rights of a full owner over the site occupied by the pial. The 
Subordinate Judge has found as a fact that the plaintiff’s posses- 
sion was “always under leave of the municipality, who had 
control of the diam underneath ” Apparently there was nothing 
. else which the municipality had any occasion to do in the exercise 
of its duty to maintain the street (including the drain) on behalf 
of the public. It lies on the plaintiff who seeks for an injunction 
to establish his title and the only title alleged is by prescription. 
It is difficult to see how the erection of this pial which apparently 
did not interfere with the maintenance of the street as a street 
could be held to be a dispossession of the commissioners with 
regard to the street. The information on the record, however, as 
to the nature and extent of the pial is not very full or accurate. 
Before finally deciding the question I agree that it is desirable 
to have further evidence on these points. I therefore concur 
in the order proposed by my learned colleague. I reserve for 
consideration after we have a finding on the issues referred, the 
question whether the remedy by injunction is one that ought, 
an any event, to be gi anted in a case like the present where 

(1) L.B. , 4 Q B D , 104. (2) L R., U C.D., per James, L.J., at p 795. 

' (S) L [1896J, A.C , 434, pa* Lord HalsWry. 
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Before Mr. Justice Bhashyam Ayyangm and Mr. Justice Moore. 

VIDIIYAPURANA THIRTHASWAMI, msw 
1901 VYASACHABY (PEmioNBB.), Appell^ni, 

December 16 BY HIS NEXT rKlEOT V XAOilUXiiA. V 

” ^ 

VIDYANIDHI THIRTHASWAMI, a lunaho 
represented by ms guardian ad hkm KESHAYACHARYA 

AND FIVE OTHERS (CoUNIER-PEriTIONERS), 

Respondents/ 

Ulleurat,,t,ait lo-“ Judjmenf’-OAe, dimming petiho* p,aymjCouU to 
ucnie sprm ity foi costs -Appeal* 

An oidu dismissing a petition piaying the Cotut to hcoowc a sum of money 
as secunty fot the costs of an appeal is a judgment within the moaning of aiticlc 
15 of tht Lottos Patent and an appeal lies thucfiom 

Petition praying the Court, in the circumstances stated in the 
affidavits filed therewith, to receive from the petitioner, as appel- 
lant in Appeal No. 227 of 1900 on the file of the High Comt 
Es. 1,664 as security for the costs of the respondents in that appeal 
The affidavit of the guardian of the petitioner alleged that he had 
had no definite knowledge of the details of the order directing 
security to he given until after the date on which the security 
should have been lodged. The application was heard by Mr. 
Justice Benson who dismissed it. Petitioner filed this appeal under 
article 15 of the Letters Patent. 

The Advocate-General (Hon. Mr. J.E P. Wallis), 0. Sanlaran 
Nayar and K. Narayana Rao for appellant 
0. Ramachandra Bau Sahib for respondents. 

Judgment. — A preliminary objection has been raised as to 
whether an appeal lies under the Letters Patent against the order of 


Appeal prefen cd under article 15 of the Letters Patent against an order 
" ' r A. .Tudore of the Hiarh Court, Madras, in C 11 F. STo, 627 of 1901, 
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Benson, J „ As the effect of that order, lefusing to receive the sum 
ordered to he paid as security, would he to finally deprive the appel- 
lant of his power of prosecuting his appeal, we consider that the 
order of Mr. Justice Benson amounts to a judgment within the 
meaning of article 15 of the Letters Patent and that there is 
consequently an appeal against it As the order of Mr. Justice 
Boddam ordering security to be furnished was indefinite in that 
it did not fix an exact date on or before which security was to be 
given, we consider that the sum tendered to this Comt as security 
should have been received We accordingly direct that the same 
be recoived provided it be tendered m cash to the Registrar of this 
Court on or before the 20th instant and the time for furnishing 
security is extended to that day. The Advocate -General on behalf 
of the appellant states that he does not wish to prosecute Appeal 
No. 227 of 1900 against the legal representatives of the first 
respondent (deceased). 

The parties will bear their own costs of this appeal 


APPELLATE CIVIL, 

Befoie Mr , Justice BhaJiycim Ayyangar and Mr. Justice Moore. 
NARAYANA CHETTIAR fPiUNiin), Appellant, 

v. 

OHOKKAPPA MUDALIAB and sev£n others 
(Dependants), Respondents * 

Revenue Recoienf Act-Act XI of 1861, ss 88, 39— jS alt of land for a nears of 
leienue - Prodamsttion of pudiaser’s name— Subsequent ( ontention that pui chabc 
teas ben am invalidity 

Where land lias been sold foi aneais of ic\enue undoi the Ke’vcnue Itecovery 
Aefc of 1864, and the name of the puichasei has been published m pursuance of 
section 39 of that Act, the elf cot of such proclamation is to vest the propel ty 
absolutely m the pm chaser as there named, and it will not be open to any one 
to contend subsequently that the purchase! vas a bonaimdar and that the real 
purchaser was some one else. 


* Second Appeal No 11G5 of 1899 against the decree of 0. F. T Power, Dis- 
trict Judge of Tan] oie, m Appeal Suit No. 533 of 1898 presented against the 
decree of V. Kuppuswami Aiyar, Distnct Munsif of Tirutturaippundq in 
Original Suit No, 19 of 1898. 


Vyasaghary 

v. 

KeSHAI A- 
GHARYA 


1901 

Deccmbei Vf, 


&ARAYANA 

Chettiar 

V, 

Chokkappa 

Mudaliar 
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T^alayavpa. PUlai S*a». mdcar, (X L It., 18 Had , 469), and BuUarayar 
v Awrvatha Upadeiai/yar, (XL K , 20 Mad , 491), explained 

Son for the recovery ofland. The tad lu questioned formerly 
hem the property of one Dandayuda Chettiar, and was sold, 
under the Kent Eeoovery Act, 1864, for anears of revenue. It 
was purchased hy Dandaynda Ohettiar’s grandson Patamppa 
Chettiar, from whom plaintiff derived his alleged «lo by pnr- 
cKase. Defendants Nos 3 and 4 were m possession, and claimed as 
purchasers from members of Dandayuda Ohettiar’s family. Their 
case was that, though Palaniappa Chettiar was the nominal pur- 
chaser at the revenue sale, the purchase had been really effected 
hy Dandayuda Chettiar with his own money, in Palaniappa 
Chettiar’s name, and that in consequence Palaniappa Chettiar 
W as not the owner of the land and his conveyance of it to plaintiff 
was fraudulent and invalid. Defendants Nos. 1 and 2 were 
dismissed from the suit hy the District Mnnsif, who, however, 
gave plaintiff a decree for possession as against the other defend- 
ants. He found that Palaniappa Chettiar had pm chased the land 
for himself and was not a moiebenamidar for Dandayuda Chettiar, 
and that ecnsideiation had passed for the conveyance to plaintiff. 
On appeal, the District -Judge disagreed with this finding. He 
considered the evidence on the point, and upheld the contention of 
the defendants that Palaniappa Chettiar was a mere henamidar 
and was not leally the owner of what he professed to sell to 
plaintiff. Ho held that plaintiff had no title, and dismissed the 

suit. 

Plaintiff preferred this appeal. 

P, R. Smdara Ayyar for appellant. 

y, Knshnasami Ayyur and K, Rcmiacltfiudva Ayyav foi fourth 
Respondent (fourth defendant). 

Judgment. — We cannot say that there was not evidence on 
Which it was open to the District Judge to say that the transaction 
Was benami. The sale in the present case, however, was one under 
Acfc II of 1864 (Madras) and the question therefore as to whether it 
is open to the third and fouith defendants to contend that the real 
purchaser was Dandayuda Chettiar and that Palaniappa Chettiar 
was merely a name lender must be considered with reference to sec- 
f 38 and more especially to section 39 of that Act. The former 
^e^op-rprovides that the certificate granted by the Collector shall 
state the hatne of the purchase! and. ©|d<p.eiM^e , 
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of the fact of the purchase, and section 39 goes further and directs $- AB atana 
that the Collector shall publish the name of the purchaser with a C ^ TIAR 
declaiation of the lawful succession of such purchaser to all the Chokkappa 
rights and property of the former landholder We must hold Mtjpatiar * 
that the effect of this proclamation, is to vest the property 
absolutely in the purchaser as there named and that it is not open 
* to any one to contend subsequently that such purchaser was a 
benamidar and that the real purchaser was some one else. We 
have been referred to two decisions of this Court which, it is urged, 
are opposed to the view which we have now expressed as to the 
interpretation to be placed on section 39, tj?., those to be found 
in Tirumalayappa PtUai v. Swami Ncnclsat ( 1) and Subbarancu v 
A&vivatha Tfpadesayyar( 2), On referring, however, to those deci- 
sions it will be found that they are not really in conflict with the 
conclusion which we ha\ e now arrived at. In Ttrumalayappa Pillai 
v. Swam Xaickar( 1), the real question at issue was as to the right 
of the benamidar to sue and in the reference which Mr. Justice 
Muttusami Aiyar does make to Act II of 1864 it will be found 
that he refers to section 38 only and has not considered section 39. 

Although the head-note in Subbat ayarv Asuvatha TJpademyyai (2) 
calls the purchase there under consideration a benami transaction 
it will be found that such was not the case. The allegation there 
put forward was that the plaintiff’s father had made the purchase 
not solely on his own behalf, but on behalf of all the villagers, of 
whom he was one Such a purchase is not benami. No question 
as to whether the transaction now under consideration involved an 
obligation in the nature of a tiust undei sectiou 82 of the Trusts 
Act having been raised m either of the lower Couits we cannot 
allow such a question, which would necessitate the trial of issues 
under that section and section 96, to be mooted now” For these 
reasons we must hold that it was not open to the thiid and fourth 
defendants to contend that Palamappa Chettiar was not the jeal 
purchaser and we accordingly sob aside the decree of the District 
J-ddge and restore that of the Distuct Munsif with costs here and 
m the lower Appellate Couit. 


(1) I L B , 18 Mad , 4G9 


(2) TLB, 20 Mad , 494. 
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Before Mr. Justice Bhashyam Ayyangar and Mr. Justice Moore. 
xqoi. AMEEB AMMAL (Representative or Judgment-debtor), 

December 18 APPELLANT, 


S A.NKAEANAEAYAN AN CHETTY (Degrfe-iioeder), 
Respondent. r 


Muliavn mailan Laiv — Bone > — Suit on a woitjCt te^eiec 
Benicfoi sale — Buea^e of judgment etc blod te 

chaw to obtain posuasto/? -Resistance hi 
fanned a rhai je r n the lard ^ ' 


gudamenUdeblor — 
i “boemi — Attempt by pun 
(^oyOund that he i dovc> 

"all 


A widow s cIlitii foi dowoi tm&ei not a lien, oil licx 

iuisbmds piopciti, sucli as is obtained Itv a but links on a pai 

with oidmaiv debts ^ 

■* 


Petition under section 334 of the Code of Ci\il Procedure com- 
plaining of au obstruction pi eventing the petitioner from obtaining 
possession of piopeity Petitioner had purchased the property 
at a Court auction sale, and attempted to take possession of it, 
when he was obstiuctod by the second counter-petitioner, Ameer 
Ammal, widow of the fiist ]udgmeut-debtor in the suit in 
execution of which the auction sale had been held. The 
decree was one for sale and the suit was based on a mortgage 
executed by the fiist judgment-debtoi therein. The second 
counter-petitioner had boon brought on the record in execution 
as the representative of that defendant The giound of her 
resistance was that the property in question was liable for her 
dower, and that as it had not been sold subject thereto the sale was 
invalid. It was admitted that no charge for dower had been 
created by agreement. The Distuct Mimsif held that the sale 
was binding on second counter-petitioner, and that her claim foi 
dower could not prevail against petitioner. 

The District Judge, on appeal, said • — “Appellant, in her coun- 
ter-petition, did not allege that she was in possession in lieu of dower. 
She did not even allege that she was m possession If she has a 


* Appeal agamsf the older of II. Mobeily, Distuct Judge of Madura, in 
Appeal Suit No 399 of 1900, against flic order of A Narayanan Nambiar, District 
MunSif of Maduia, m Miscellaneous Petition No 7 33 of 1900 in Execution 
Petition No 733 of 1899 m Original Suit No 117 of 1895 
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claim for unpaid dower, that claim constitutes a debt payable 
pan passu with the demands of other creditors, but does not 
become a preferential charge on the estate in the absence of Bye- 
Mokhasa (Sutherland’s c Privy Council Judgments/ Volume II, 
page 599)/* He dismissed the appeal. 

Against that order, second counter-petitioner preferred this 
appeal. 

8. Submmania Ayyar for appellant. 

V Rnshncmicwii Ayijar for respondent. 

Judgment. — The decision of the District Judge is, in our 
opinion, right. A widow’s claim for dower under Muhammadan 
Law is not a lien on her husband’s property such as is obtained 
by a mortgage. The Muhammadan Law has nowhere placed a 
claim for dower as high as a mortgage, but has lanked it on 
a par with ordinary debts (Mussamut Wahdumma v Mussamut 
Shub) crfhen( 1) ) In tho present case the widow has no doubt been 
in possession since the death of her husband, hut such possession 
can give her no light as against a pui chaser in execution of a 
decree for sale passed on a moitgage executed by her husband. 
This appeal is dismissed with costs. 


Sarkara- 
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APPELLATE CRIMINAL. 


Before Sir Arnold White , Chief Justice, and Mi Justice Benson . 


RAN DILI A PILLAI, Petitionee, 


1901 

December 18 


THE DISTRICT MAGISTRATE OF TRICHINOPOLY, Counteb- 


PETITIOJSEB. 


Criminal Pioceduie Codr — 4 ct V oj 1S9S, s 476 — “ Judicial Proceeding ^ — 

Records of case called foi l y District Majistia* e in hts executioi capacity 

Though an older passed aftei reends havo been called for, foi any of tho 
purposes specified m section 435 of 'the Code of Ciimmal Pioeedme, may hi a 


(1) 6 Beng L R , 54 

# Ciimmal Revision Petitions Nos. 279 and 2S0 of 1901, undei sections 435 and 
439 of the Code of Ciimmal Procedure, piaying the High Court to revise the 
oi dei of B H Shipley, Distuot Magistiate of Tuchmopoly, dated 28th August 
1901, and the order of H Gr Joseph, Sessions Judge of Tnchmopoly, dated 28th 
September 1901, passed on Criminal Miscellaneous Petition No. 18 of 1901, 
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the Code of Criminal Procedure, the proceeding having been 
passed by the Magistrate 6 uo motu after an enquiry held by him 
through others He agreed that the grant of sanction under 
476 would be illegal, as the offence charged had not been 
committed before the District Magistrate or brought to his rptiee 


Sangilia “ judicial proceeding ,5 for the purposes of section 470 (as to which the Court 
Pii/UAi gave no ruling), where a Distuct Magistiate called for such records m his ©xecu- 
The District tive oa P aclf y to see Aether an application for an enquny into the conduct of a 
Magistrate police constable should be gianted, and passed an order theieon, sanctioning hia 
oe Trichi- prosecution 

KofOLY tiiat there was no judicial pioceeding within the meaning of section 47G, 

and that the ordei must he set aside 

Petition to revise an order sanctioning the prosecution of petitioner 
(a head constable) on a charge of giving false evidence under 
section 193, Indian Penal Code. The order was passed hy the 
District Magistrate of Triehinopoly on 28th August 1901, in a 
proceeding in which it was recited that the following documents 
had been read A petition ; records of an enquiry held hy the 
District Superintendent of Police ; and a reference to the Public 
Prosecutor and his reply. The order was in the following terms 
“ Order —From tho records [in certain calendar cases on the 
file of the Town Sub-Magistrate in which four persons charged 
with having committed burglaiies were discharged] and from the 
Public Prosecutor’s letter [expressing his opinion, m reply to a 
reference to him on the point that proceedings against petitioner 
under section 193, Indian Penal Code, would stand] it appears 
that there is sufficient evidence to institute proceedings against 
Sangili (head constable) for an offence under section 193, Indian 
Penal Code In these circumstances the District Magistrate 
sanctions the prosecution of Sangili before the Head-quarters 
Deputy Magistrate.” Petitioner applied for revocation of the sanc- 
tion to the Session Judge, who held that if the order in question 
was to be taken as one passed under section 195, the Sessions Court 
would be bound to cancel it, inasmuch as the District Magistrate 
had no authority to grant any sanction m the matter, since he was 
not the £ ordinary appellate authority,’ and as the provision in 
the order as to the Court before which the charge was to be tried 1 
was beyond the scope of such a sanction But he thought, from 
the form of the order and the material on which it had been passed, 
that the District Magistrate had passed it under section 476 of 
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Court was not competent to consider that question He dismissed Sakgiha 
the petition on the ground that no appeal lay to the Sessions Court* v 

Petitioner filed petitions in the High Co art against the order 

of the District Magistrate of 28th August 1 901 and that of the of 

D ° Trighi- 

Sessions Judge. nofqly, 

T Rangaeharm for petitioner 

The Public Pun>ecutor for the Crown 

Judgment. — The Public Prosecutor has conceded that the order 
of the District Magistrate, dated 28th August 1901, cannot he 
upheld as an order for sanction to prosecute such as is required by 
section 195 (1) (b) of the Code of Criminal Procedure inasmuch 
as the District Magistrate is not the Comt to which the Sub-Magis- 
trate is subordinate within the meaning of section 195 (7), Criminal 
Procedure Code He has contended, however, that the order is 
valid as an order made under the powers conferred by section 476. 

Assuming the order was intended to be made under section 476, its 
validity depends on whether the alleged offence was brought to 
the notice of the District Magistrate in the course of a judicial 
proceeding. The Public Prosecutor has argued that the District 
Magistrate must be assumed to have called for the records under 
the powers conferred by section 435, and that an ordor made on 
consideration of the records called for under that section is a 
judicial proceeding for the purposes of section 476 It is not 
necessary lor us to consider the genera] question whether an order 
made after the records have been called for is a judicial proceeding 
for the purpose of section 476. It may be that an order made 
after the records have been called for for any of the purposes 
specified in section 435 would be a judicial proceeding for the 
purposes of section 476. In the present case, however, it seems to 
us clear from the teims of the petition on which the order of 
28th August 1901 was made and from the endorsement of the Sub- 
Magistrate submitting the records that the order of that date was 
not made alter the records had been called for for any of the 
purposes mentioned in section 435. The order calling for the 
records seems to have been made by the District Magistrate in his 
executive capacity for the purpose of enabling him to ascertain, 
whether the petitioner’s prayer for an enquiry into the conduct of 
the Police should be granted. In our judgment the presen case 
does not come within the terms of section 435 and we think thers 
was no judicial proceeding for the purposes of section 476. * 
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The Pablie Prosecutor has further contended that it was 
competent for the Deputy Magistrate to take cognizance of the 
offence under section 190 and that the order of 28th August 1901, 
which purports to grant sanction, was umiecessaiy and mat there- 
fore be treated as a nullity. We feel no doubt that the offence 
alleged to have been committed is an offence in relation to a 
proceeding in a Court within the meaning of section 195 (b) of 
the Code of Criminal Procedure. Sanction is therefore necessary. 

The order of the District Magistrate, dated 28th August 1901, 
must be set aside. 


Sang rm 
PlLLAI 

V. 

The District 
Magistrate 
of Trichi- 
nopoly. 


APPELLATE CIVIL 


Before Sir Arnold White , Chief Justice, and Mr . Justice Moore. " 


CHEMN AITTH A ATTEKUNNATH LAJ03HMI A.MMA 

AND TWO OTHERS (DEFENDANTS No. 2 TO 4), APPELLANTS, 


1901. 
December 

11 , 12 . 

1902. 

January .3, 


PALAKUZHU THUPPAN NAMBUDBI and another 
(Plaintiff and first Defendant), Respondents.* 


Malabar law — Sarasvadanom 'marriage— Devolution of property of wife's illom on 
her decease without, issue — Namhudries — Self-acquisitions. 

First defendant, who was the nephew of S, had executed a hypothecation bond 
over certain property in plaintiff’s favour, subject to a prior mortgage which had 
been executed by his uncle in favour of P. The assignee of a decree against S 
then caused tlie properties to he attached and proclaimed for sale, when plaintiff 
preferred a claim, which was allowed. At a sale which took place subsequently, N 
purchased the property subject to P’s and plaintiff’s debts. IV then assigned his 
right to defendants Nos. 2 to 8, who paid P the amount of his debt, but did not pay ( 
plaintiff. Plaintiff now sued all the defendants for the amount due under his bondff * 
and claimed that the mortgaged property should be sold 'in default of payment. 
Defendants contended that the property was not the jenmam of first defendant’s 
illom, their case being that first defendant’s senior paternal uncle, S, had obtained 
it as, a gift from his wife’s illom, and that, in consequence, his nephew, first , 
def^dant, had no right to execute a mortgage over it : 


tfo. 495 of 1900 against the decree of A. Venkataramana 
3 of South Malabar at Palghat, in Appeal Suit No. 617 of 
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Held, that, in the face of this admission it was impossible for defendants to 
contend that, on the death of S’s Sarasvadanom wife, . S lost all his rights over 
the property of her illom. 

Whether, under the customary law governing the Xamhudries of Malabar 
self-acquisitions pass, at death, to the immediate heirs of the acquirer rather 
than to his illom. — Qumre. 

Whether, in the case of a Sarasvadanom marriage, the wife dying without 
issae, the property of her illom vests in her husband by virtue of his affiliation 
under that marriage .— Quas re 

Suit for sale of mortgaged property. The amount claimed was 
the principal and interest due under a registered hypothecation 
bond executed by first defendant on 8th April 1886. The plaint 
alleged that items Nos. 1 to 15 were the jenmam of first defendant's 
illom, that items Nos. 16 to 24 were demised on kanom to first 
defendant’s illom, that first defendant’s uncle Sankaran Nambudri 
mortgaged all the 24 items to Pakeeri Rowthan for Es. 3,000, that 
first defendant had executed the hypothecation bond now sued on 
to plaintiff subject to Pakeeri Rowthan’s mortgage, and authorised 
plaintiff to collect the porapad due by Pakeeri Rowthan, that 
the interest due to plaintiff for the year 1886-87 had been paid by 
Pakeeri Rowthan, that while the lands were so held the assignee 
of a decree against Sankaran Nambudri caused the properties to 
be attached and proclaimed for sale, that plaintiff thereupon pre- 
ferred a claim, which was allowed, that in the sale which after- 
wards took place Narayanan Nair purchased the lands subject to 
plaintiff’s and Pakeeri Rowthan’s debts, that, in 1888, Narayanan 
Nair assigned his right to defendants Nos. 2 to 8, who paid off 
Pakeeri Rowthan’s debt and reduced the properties to possession. 
Plaintiff claimed to be entitled to recover the panayom and interest 
thereon from March 1887. 

First • defendant admitted plaintiff's mortgage but contended 
that inasmuch as the lands had been sold and purchased subject to '* 
plaintiff’s debt, defendants Nos. 2 to 8, who were in possession, were 
alone liable for the debt. The chief point of defence of the other 
defendants was that they were not personally liable for any part * 
of the claim, that items Nos. 1 to 15 were not the jenmam of first 
defendant’s illom, that Sankaran Nambudri had “ got thofee, items 
by gift”, that first defendant, who was the son of Sankaran Nam - 
budri’s divided brother, had no right to execute the mortgage 
and that they only held possession of items Nos. 1 to 15. 

The District Munsif dismissed the suit. On appeal, the 
Subordinate Judge said : — cc The first question is whether the first 


Palaktjzhu 

Thuppan 

Nambdpri. 
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Amma 
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Paiakuzhh 

Thuppan 

Nambudri 


defendant had authority to execute the plaint mortgage deed. It 
is undisputed that the mortgaged property belonged to Sankaran 
Nambudri under a Sarasvadanom grant. His Sarasvadanom 
wife having died issueless the property belonged to Sankaran 
Nambudri exclusively, and on his death it lapsed to his mam.” 
He found that first defendant had authority to execute the mort- 
gage, and that it had been executed for consideration. He reversed 
the decision of the District Munsif and gave plaintiff a decree as 
prayed. 

Defendants Nos 2 to 4 preferred this second appeal. 

P. R. Srndara Ayyar for appellants. 

V. Ryru Nambiar for first respondent. 

Judgment. — In paragraph 3 of his judgment the Subordinate 
Judge observes that the mortgaged property which forms the sub- 
ject matter of this second appeal belonged to Sankaran Nambudri 
under a Sarasvadanom grant and then adds “ flis Sarasvadanom 
wife having died issueless the property belonged to Sankaran 
Nambudri exclusively', and on his death it lapsed to his mctnct. 
The correctness of the findings of the Subordinate Judge on the 
two points of law dealt with in this paragraph has been strongly 
contested here in second appeal. 

If the Subordinate Judge intended to lay down as a rule of 
law that, notwithstanding the death of the wife without issue, the 
property of her illom vested absolutely in her husband by virtue of 
his affiliation under his Sarasvadanom marriage, it is very doubtful 
if his decision could be upheld. In Kishava Thaoagan v. Rudran 
Nambvdn{\) the question as to whether the interest of the son-in-law 
divested by failure of issue of a Sarasvadanom marriage was consi- 
dered, but not decided and in two more recent decisions ( Kumaran v. 
Narayanan and Vasudeoan v. The Secretary of State for India{ 2)), 
in which the nature of a Sarasvadanom mania ge was very fully 
considered, it was not necessary to decide the question now under 
consideration In the latest judgment of importance delivered 
by the High Court relating to marriages of this description 
(. Amayur v. Kotimadhathil Itticheri and the Secretary of State for 
Jndia{ 3)) the decision of the majority of the Judges (Muthuswami 
Aiyar and Parker, JJ., Shephard, J, dissenting) is clearly in 

I.L.R., 5 Mad., 259 (2) I L K., 9 Mad , 260 s I L R., 11 Mad, 157, 

' (3) Second Appeal No, 800 of 1887 (unreported) , 
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favour of the contention now advanced on behalf of the appellants Chemnautha 
That judgment has, however, not been reported. Under these 
circumstances it cannot be hold that the question now under consi- Lvlcsiimi 
deration is concluded by authority It is, however, not necessary v 
to decide it in the present second appeal inasmuch as the second, 
third and fourth defendants (appellants) have, in their written NuMBin>KI * 
statement, clearly admitted that Sankaran Nambudri obtained the 
properties as a gift from his wife’s illom What is there stated is 
as follows: — (paiagraph 6) * Items Nos 1 to 15 w'ere the jenmam 
and the lemaining items the kanom of the Thiruthiyil illom. 

Those and other properties together with the rights aforesaid 
were obtained b> Sankaran Nambudri, the senior paternal uncle 
of the first defendant, as a gift 19 In the face of this admission it 
is impossible for the appellants to contend that, on the death 
of his Sarasvadanom wife, Sankaran Nambudri lost all his rights 
over the property of her illom. It may be mentioned that this 
gift has already come under the consideration of the High Couit 
in Kuhava Thavagan v* Rudran Nambudri{l) 

It is further urged on behalf of the appellants that the Sub- 
ordinate Judge has wrongly held that on the death of Sankaran 
Nambudri the property that he had acquired in consequence of his 
Sarasvadanom marriage lapsed to his mana or dlom. It is urged 
that undei the ordinary Hindu Law such property would be 
inherited by Sankaran’s own immediate heirs and that it has never 
been held by the High Court that in this respect the law govern- 
ing the Nambudries of Malabar differs from the ordinary Hindu 
Law prevailing on the East Coast. There is much force in this 
contention. It does not appear to us that this question has ever 
been clearly and definitely decided by the High Court with 
reference to Nambudries. The decisions of the local Courts show 
that for many years there was no uniform custom as to tho devolu- 
tion of tho self-acquired property of a member of either a Malabar 
tarwad or illom. As to this Mr. Justice T. L Strange, who was 
employed for many years in Malabar, observes as follows in his 
* Manual of Hindu Law 9 (second edition, section 399) : “ Self- 
acquired moveable property, namely, that which is obtained by 
individual exertion and without aid from the family funds, belongs 
exclusively to the acquirer, and may be disposed of by him at 


(1) I*L B., 5 Mad 3 250. 
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his pleasure Females may hold it as well as males On demise, 
it descends, m the case of males, to their sister’s sons, 01 nearest 
Anandravans, and, m the ease of females, to then issue male 
and female ” Mr. (afterwaids Mi, Justice) Holloway, whose 
influence, as District Judge ot Tellieherry and subsequently as 
Judge of the High Court, on the development of Malabar Law 
as set forth m legal decisions can scaieely be overestimated, 
did not accept this view As Judge ot Tellieherry he, in Mayil 
Mamkofkn Kama? an v. Mamlotha Qhcnya Ey?u{ 1) observed 
as follows — “ The truth oi the matter is that Eannen (the 
deceased kamavan) acquired the property and, following the 
fallacy which is veiy prevalent, it has been supposed that his 
immediate juniors are those entitled to mheiit it. It is unneces- 
sary to sa} that this is not the law of Malabar, a law which I 
deplore as fruitful m mischief, but by which I am bound ” On 
appeal, this decision was confirmed by the High Court (. Athalur 
Vanatha Shan gam Tarter v, Mamshen y{2))^ hut the Judges in 
dismissing the appeal wrote no judgment and lecoided no reasons 
for their decision In so far, however, as IsTa}ars are concerned 
the law was clearly laid down m the case of KaliaU Ifunju Menon 
v. Palat Erracha Menon(S) (per Scotland, C J., and Holloway, J.) 
afr follows : — 64 It is unquestionably the law of [Malabar that all 
acquisitions of any member of a family undisposed of at his death 
form part of the family property, that they do not go to the 
nephews of the acquirer, but fall, as all other property does, to the 
management of the eldest surviving male. 5 '’ This decision, which 
has been uniformly followed by the Courts, settled the law in so far 
as Na}ar tarvvads are concerned. With lespect to Nambudrics 
there is, however, no definite ruling of the High Court. In 
Vamdevan v. The Seeutary of State for Indiaift) the learned j 
Judges, no doubt in discussing certain questions regarding the 
personal law of Nambudrics observed that among them “ self- 
acquired property merges on the death of the person acquiring it 
with family property as is the case among Nay ars ” This observa- 
tion, however, cannot be looked on as anything more than a mere 
oil i&r dtetu/n as no question as to the self-acquisitions of NambiX- 
was then before the Court, The course of the decisions being 
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as now set forth, wc should certainly not he prepared to hold that Ghimnauiha 
it is not open to the appellants to contend that the self-acquisitions NATH 
of Sankaran Nambudii passed on his death to Ins own immedixte P AK! ?hmi 
heirs and not to his illom it this contention had been raised either v. 
before the Corn t of First Instance or the lower Appellate Court, thufpan 
From the records however it is clear that this plea was never even ^ A>IBUDEI 
suggested till this case came before us on second appeal Such 
being the case we must refuse to refer this point, as we have been 
requested to do, to the lowei Couits for enquiry and decision. 

As regards interest we accept the view of the Subordinate 
Judge as set forth in paragraph 9 of his judgment. 

The second appeal is dismissed with costs. 


APPELLATE CRIMINAL. 

Before Mr. Justice Sulnahmama Ayyar and Mr Justia Bnison. 

KING-EMPEROR 
» 

I HAMM AN A EEDDI and no qlhers, Accusld 

Criminal I rotedureCode—Jcl t of 18%, 5 250 — j hudlom or icxciticnu, (tfcusations 
— Case instituted on “ information given to a Magistrate” — Information to a 
Village Magistrate — Discharge of accused — Order awarding compensation — 
Validity . 

A Village Migisfciati is not i Magisti ih witlun the meaning ol &ittun2>0 
of tbo Code of Ciiminai J?ioc<duie, and whine a cast Las been instituted m 
consequence of a complaint made to a Village Magibtiate who sent a lcpoit 
to the police, who submitted a chaigi sheet, the person who complained to the 
Village Magistiate canno^ be oideied, undei section 250, to pay compensation 
to the accused if the lattei aie dischai ged 

Case refened for orders of the High Court. The facts appear 
from the letter of reference, which was as follows % — 

<c Section 250 of the Code of Criminal Procedure directs the 
award of compensation for frivolous or vexatious accusations in 
any case instituted by complaint ds defined in the Criminal 


1901 

Xanuai y 1 8 


* Cdsoiofened foi the orders of the High Comt undei section 438 of the 
Ciiminai Piocedure Code by C B Mounsoy, District Magistrate of OoimbatoiG, in 
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Procedure Code or upon ‘ information given to a Police officer or to 
a Magistrate/ In Criminal Case No. 117 of 1900 on the file of the 
Taluk Second-class Magistrate of Bhavani, a case of house-breaking 
and theft in a building (sections 454 and 380, Indian Penal Code) 
the accused v ere discharged under section 233, Criminal Procedure 
Code, and the prosecution witness No. 2 was ordered by the Taluk 
Magistrate (second class) to pay compensation of Es. 40 to each 
of the accused. The complaint in this case was originally made to 
the Village Magistrate, who sent a report to the police. The police 
investigated the case and submitted a charge sheet to the Taluk 
Magistrate The Taluk Magistrate was of opinion that the case 
was instituted upon information given to a Magistrate — the 
Magistrate in this case is a Village Magistrate or in other words 
head of a village. Under section 1 of the Criminal Procedure 
Code nothing contained in that Code in the absence of any specific 
provision to the contrary shall apply to heads of villages in the 
Presidency of Fort St. G-corge I am of opinion that the informa- 
tion in this ease was not given to a Magistrate, as the word 
Magistrate is used in section 250, Criminal Procedure Code, and 
that the award of compensation is not authorized by the Code. 

The case seems really to have taken up owing to a Police officer 
making a report. The judgment of the Taluk Second-class 
Magistrate contained the following paragraphs 21 and 22 : — * I 
discharge the accused under section 283, Criminal Procedure Code* 

I called on prosecution witness No. 2 who informed the Village 
Magistrate about the alleged house-breaking and theft and on 
whose information all proceedings have been taken to show cause 
why he should not bo ordered to pay compensation to the accused. 

He repeats that his complaint is true. I have written in great 
detail the reasons for disbelieving the complaint. The accused 
were arrested by the police on 9th October 1899, and produced v 
before this Court and were let out on bail on 11th October 1899. 

They havo been thus subjected to considerable humiliation. I have 
considered over the matter of awarding compensation and believe 
such patently vexatious charges should be put down. Taking all 
the circumstances into consideration, I direct that prosecution 
witness No. 2 do pay to each of the accused Es. 40 tinder section * 


250, Criminal Procedure Code/ ” 

Mr, W> Barton , for the Public Prosecutor, for the Crown* 
Mfc CX, Krisknan for the accused. % j 
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Judgment. — We think that the view of the District Magistrate 
is correct. We set aside so much of the Second-class Magistrate’s 
order as was made under section 250, Criminal Procedure Code, 
and direct that the amount, if any, levied as compensation be 
refunded. 


XlNG- 

Empfbor 

V. 

Taammana 

Reddi. 


APPELLATE CIVIL. 

Before Mr. Justice BhaJujam Ayijangar and Mr. Justice Moore. 

CHALADOM THOLAN and another (Dependants), Pe in ionjb ns, 1902, 

February 3. 

v. ' 

KAKKATII KUXHAMBU (Plaintipi), Counter-petiiioner * 

Givil Piocedurc Qode—Act XIV of 1882, s 43 —Former suit foi injunction to re- 
strain defendants from lemoimg shells stored on cntam land — Dismissal as not 
maintainable — Subsequent conversion by defendants of the shells— Suit foi thur 
talne — Maintainability — Agricultural tenants— Right fo dig shells. 

Though a tenant of lands for the cultivation of paddy nny possibly, be justi- 
fied m digging up shells fiom the land for the cultivation of the land in a proper 
and husband-like manner, the property in the shells so dug up is (in tbo absence 
of local custom) not in the tenant but in the 1 tndlord, and the tenant has no 
light to convert them to his use. 

Defendants, 'who held land for the cultivation of paddy, had dug up fiom the 
land shells which are used for the manufacture of lime, and storod them on the 
land. The landlords had let the light to dig these shells to plaintiff, who, m 
conjunction with the landlords, and while the shells were still on the land, sued 
for a perpetual injunction lestraming defendants fiom digging shells and also to 
restrain them from cany mg aw a} those which they had already dug, and which 
were stored on the land. That case was dismissed as not being one m which an 
injunction could be granted. Subsequently to its dismissal, defendants removed 
the shells, and conveifced them to their owm use. Plaintiff now T si ed for their 
value ; when it was pleaded that the suit was bailed by suction 43 of the C ode of 
Civil Procedui <_ . 

Hi Id, that the suit was nut bailed. 

Suit to recover the value of shells (used for the manufacture of 
lime), which had been removed by defendants (petitioners) from 
certain land. This land was held by defendants as agricultural 
tenants for the cultivation of paddy. Plaintiff (respondent) was 


* Civil Revision Petition No. 230 of 1900 under section 25 of Act IX of 1887 
praying the High Court to revise the decree of M. Mundappa Bangera, District 
Munsif of Tellicherry, m Small Cause Suit No. 250 of 1900. 
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a subsequent [lessee , under the landlords, of the right to dig up 
and take shells from the land, subject to the duty of not causing 
any detriment to the use of the land for agricultural purposes by 
the cultivating tenants. Defendants had dug up a large quantity 
of shells, which they stored for some time on the land. Whilst 
the shells were on the laud, plaintiff and the landlords brought 
Original Suit No. 469 of 1899 against defendants, in which a perpe- 
tual injunction was claimed restraining them from digging up shells 
from the land, and also to prevent them from carrying away the 
shells which had been already dug up and which were at that 
.time stored on the land. The District Munsif dismissed that 
suit on the ground that the case was not one for an injunction, as 
adequate pecuniary compensation could be obtained by the then 
plaintiffs for the invasion of their rights. He left undecided the 
question, raised in one of the issues, whether defendants had any 
right in the shells. After that decision, defendants removed the 
shells which, at its date, were stored on the land. The lessee of 
* the right to dig shells now sued to recover the value of the shells 
so removed. The defence was twofold : ( 1 ) that plaintiff had no 
right to the shells, which, it was contended, belonged to the defend- 
ants, the agricultural tenants ; (2) that the suit was barred by 
section 43 of the Civil Procedure Code. The District Munsif held 
that inasmuch as defendants were simple tenants the right to 
the shells found underground belonged to the landlords, under 
whom plaintiff was entitled to recover as lessee of the landlords* 
rights. On the second point he held that the suit was not barred 
by section 43 of the Code of Civil Procedure, as Original Snit 
No, 469 of 1899 had been dismissed on the ground that it was not 
maintainable in law. He gave plaintiff a decree for the value 
of the shells which defendants had removed. Defendants filed 
this revision petition. 

V. Rync Nambkir for petitioners. 


Chaladom 

.Tholan 


Kakkath 

Kunhambu. 





. , (1) L.R, 8 A.O., 508. (2) 33 ChJD., 562. 

# Criminal Miscellaneous Petition No. 144 of 1900 praying the High Court 
to revise the order of J. W. F. Dumergne, District Judge of South Ganara. on 
Civil Miscellaneous Petition No* 224 of 1900. 


any local enstoni entitling them to do so (Tucker v. Lingcr{ 1)), chaladom 
Whether the tenant was or was not justified in digging up shells Th ^ an 
for cultivating the land properly and in a husband-like manner, Kakkath 
the property in the shells is not in him* but in the landlord, or 
rather the plaintiff, the respondent, the assignee of the landlord 
(Tucker v. Linger(l ) ; Elwes v. Briggs Gas Coy. ( 2)). In the 
absence of a local custom the defendants had not a right to convert 
the shells, which they dug up, to their own use. Section 43. Civil 
Procedure Code, is in our opinion no bar to an} T portion of the 
claim made in this suit, for it is admitted that even such portion 
was on the holding where it was stored up at the date of the 
former suit for injunction, but was removed and converted by the 
defendants to their own use only subsequent to the former suit. 

The revision petition therefore fails and is dismissed with 
costs* 


APPELLATE CRIMINAL. 


Before Mr. Justice Subrahmania Ayyar ami Mr. Justice Davies . 


JOHN MARTIN SEQUEIRA (Counter-petitioner), Petitioner, 1901. 

Febuary 14- 

'V. ■ i 

LUJA BAI (Petitioner), Respondent.* 

Criminal Procedure Code — Act V of 1898, 3 . 195 (4) — Sanction to prosecute. 

Clause (4) of section 195 of the Code of Criminal Procedure applies only to 
cases in which, at the time of granting sanction to prosecute, the o Sender is 
uncertain or unknown. Where there is no doubt as to whom the prosecution 
is to be directed against, the offender should be named. 

Application under section 195, clause (4), of the Code of Criminal 
Procedure for sanction to prosecute petitioner for forgery. 

The District Judge made the following order: — <£ It is not y ' 

denied now that the words in the application for probate and in the 
vakalat, 4 this cross is the signature of Luja Bai ? were written by 
the counter-petitioner, though it is not admitted that they were. 

There is nothing at present on record to show that the counter- , ■ 


VOL . XXV J 


MADRAS SERIES. 


672 


THE INDIAN LAW REPORTS. 


[VOL. XXV. 


John Marius petitioner wrote those words but there is strong reason for thinking 
Slqxjeira ^ a t j i 1Q a p e g P( j marts were forgeries, and under section 195 (4), 
Luja Bai. Criminal Procedure Code, I sanction the prosecution of the person 
who committed the forgeries for an offence punishable under 
section 465 of the Indian Penal Code.” 

Against this order, petitioner preferred this criminal revision 
petition. 

Ayya Ayyar for petitioner. 

K. Navayma Rcio for respondent 

The Public Prosecutor (Mr. R. B. Potcell) for the Grown. 

Judgment — As the petitioner wa& not “ a party to the pro- 
ceeding in tho Court” in the case in which the alleged forged 
will was produced, no sanction for his prosecution was required. 
Therefore the Judge was not competent to entertain the application 
for sanction. Even if he had been, he should have named the 
person against whom the prosecution was to bo directed, as there 
was no doubt about who that peison was Clause (4) of section 
195 of the Code of Criminal Procedure obviously applies only 
to cases where, at the time of granting sanction, the offender is 
uncertain or unknown. 

The sanction m this case must therefore be revoked. 


t 



APPELLATE CIVIL. 

Ref ore Mr . Justice Rams and Mr. Justice Bhashyam Ayyanyar * 
1902 MEIYYALU NADAN (Plaintipi), Appkllahjl, 

Febrnaiy 

20 . v . 

ANJALAY AND ANOTHER (DeTENDANTS), RESPONDENTS * 

Jh'gi stuilion Act - Act III of lb77j& 17 — Iked of lift ej immoveable puddly — 
htgidtiahon by lejal repn&entatne aftu death of donm — Validity of j if t. 

The voluutaiy legislation of a deed of gift by the legal lepresentative of 
the donoi has the same effect as its ^oluntaiy legislation by the donor himself 
m his life-tinu . 


# Second Appeal No. 1183 of 1000 against the decree of IC. Eamachandra 
Ayyar, Subordinate Jndgt of Negapatain, m Appeal Suit No. 605 of 1880 presented 
agaihst the decree of V. Cooppooswann Ayyar, District Munsit of Tirntnraipandij 
it Original Spit No. 75 of 1890. , # . 
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Suit for a declaration that a certain house was liable under a decree Mkiytalu 

IBADAN 

which had been obtained by plaintiff against first defendant. The v. 
plaint stated that when the house in question was attached by An/ala ^' 
plaintiff second defendant filed a claim petition, in consequence 
of which the house was released from attachment. Plaintiff now 
brought this suit, and contended that the house had belonged to the 
husband of first defendant, and that first defendant had enjoyed it 
since her husband’s death ; also, that the right set up by second 
defendant her daughter, was not legally complete, and that the 
house was therefore liable to the claim. First defendant was er 
pa) te. Second defendant claimed that the house had been given 
to her by her deceased father, and that the deed of gift had been 
registered. The District Munsif found that the deed had not been 
registered or presented for registration by the father during his life- 
time, and that it had been registered after his death, on presentation 
of the document by his widow, the first defendant. Fie held that 
possession of the property could not pass till registration of it was 
effected, and that the gift was inoperative. He made the declara- 
tion. On appeal, the Subordinate Judge said : — “ The object of 
registration is to secure legal efficacy to the transaction and it can 
be effected by the executant or by his heir-at-law. Section 25 of the 
Contract Act enjoins registration under the law for the icgistration 
of documents, — and Act III of 1877, the Eegistration Act, does not 
say that, unless registration by the executant is effected, such deeds 
lose efficacy. Section 123 of the Transfer of Property Act requires 
a gift to he effected by a registered instrument signed by the donor 
There is nothing here to require the donor himself to effect regis- 
tration as the only means of rendering the deed valid. There is no 


difference in the language used in section 59, relating to register- 
ing a mortgage deed for Es. 100 and more, and that in section 
123, — and that a mortgage deed could he registered after the 
executant’s death by the heir-at-law admits of no doubt. Eight tc 
claim specific performance in the one case and not in the other is 
based upon consideration and no consideration respectively and not 
upon who effected registration of the particular deed .... 
The deed of gift reads as a will coupled with language of imme- 
diate delivery and of protection of the executant and his wife by 
the beneficiary and is drawn upon a stamp ot Es. 10 value. But it 
was virtually a deed of gift with a burden or a settlement. Second 
defendant was the only child of her parents, and a maiden daughter 












p’li'T 1 -* 1 : ; vv 

U ' 1 ■ 

! t . '• 1 A.. ' ■ 


674 THE INDIAN LAW REPORTS. [VOL. XXV. 

Meiyyalit living with them, married only four or five months after father's 
Na * )AN death, Her possession therefore commenced, so to speak, from the 
Anjalay. time 0 f the deed and she has been living in the house included in 
the gift ever since.” He reversed the District MunsiPs decree and 
dismissed the suit. 

Plaintiff preferred this second appeal. 

A. J, Ambrose for appellant. 

V . Knslmasmnu Ahjar for second respondent. 

Judgment. — The voluntary registration of the deed of gift 
by the legal representative of the donor has the same effect as 
its voluntary registration by the donor himself in his life-time. 
There was, therefore, a valid gift to the second defendant. 

The second appeal is dismissed with costs. 


APPELLATE CIVIL. 


Before St) Arnold White , Chief Justice , and Mr. Justice Moore. 


1901, 

December 5, 


APPATHURA PATTAR (Plaintiff), Appellant, 


GOPALA PANIKKAR (Defendant), Respondent.** 


Evidence Act — Act I of 1872, ss. 63, 65, 90, 114 — Copy of document — -Wo evidence 
that original could not be produced— Secondary evidence — Presumption. 

In a suit to recover possession of land, the defendant relied principally on a 
document which was filod in the Munaif s Court in support of his title, According 
to the evidence this document had been prepared with refeience to a document of 
an eai Her date. This eailior document was not pioduced, though it was admit- 
tedly in existence, nor was it shown that it could not have been produced. The 
Munsif decroed in plaintiff’s favour. On appeal, a copy of the earlier document ’ 
was pi oduced and hied 

Held, that although the exhibit was admissible as secondary evidence, it 
was only secondary evidence of the contents of a document. There was no 
evidence that the document, of the contents of which the exhibit was evidence, 
was in fact executed in 1862 between the parties mentioned, and inasmuch as the 
exhibit was a copy and not the original, the presumption which, under section 90 
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of the Evidence Act, may be made where a document over thirty years old is Appathuea 
produced, ought not to be made. Patiae 

Khetter Chunder Mook&jce v Khci ter Paul Sreetei utno, (I.L.R., 5 Calc,, 8S6), Gopala 
referred to. Panikkab. 

Spit for possession, of a paramba and for mone} T . -Plaintiff 
claimed to be entitled to the paramba on a perpetual service grant 
and to the improvements thereon. He alleged that defendant 
had forcibly entered the paramba and cut and removed timber from 
it and he sued to eject him and to recover possession, and claimed 
the value of the trees which, as he alleged, defendant had cut. 

Defendant denied plaintiff’s claim to the paramba, as well as the 
alleged trespass. He pleaded that the paramba had been assigned to 
him and was in his possession and that if it had been demised to 
plaintiff, the demise was fraudulent. He further claimed that the 
suit was barred by time, and by adverse possession* At the 
hearing before the Munsif, a document, being a registered kanom 
deed executed in the year 1060, was filed as exhibit XIV, and 
was strongly relied on by the defendant. It contained a refer- 
ence to a water-course as forming the eastern boundary of the 
paramba and it was on this that defendant principally relied in 
proof of his claim. The Munsif said that exhibit XIV was of 
great importance, because all the other documents filed by defend- 
ant which had come into existence subsequently to exhibit XIV 
depended upon it for the information they contained, the refer- 
ence in it to the water-course as the eastern boundary appearing 
in that document for the first time. Defendant, in his cross- 
examination, stated that ho had known the paramba from the year 
1060, which was the v ear in which exhibit XIV had been executed. 

He was at that time employed under the Zamorin and went to 
the paramba and noted its boundaries. He also stated that he had 
prepared the renewal deed, the draft of it being made with 
reference to a prior deed of 1033 or 1038. The prior deed of 
1033 was produced and filed as exhibit VIII ; and did not 
mention the water-course as the eastern boundary of the paramba. 

But the deed of 1038 was not produced before the Munsif < It 

was not shown that the document could not be produced. On 

the contrary, it was admitted to be in existence and in the custody 

of the Zamorin. The Munsif inferred from its non-production ( 

that no mention was made in it of the water-course as the eastern 4 t 


f || f 


boundary of the paramba. Considering the effect of exhibit XXV, * 


ivillil 1 
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Appathdra he thought that the circumstances under which the material 

Pattar portion of it had been introduced, describing the water-course as 

G opal a the eastern boundary, and defendant’s own connection with its 
PAMKK'VR. , .. , • » 

introduction, rendered the document on that point suspicious* 
He believed plaintiff’s documents and distrusted exhibit XIV, and 
attached no weight to defendant's other documents, as they merely 
reproduced the reference to the water-course from exhibit XIV. 
In the result, he parsed a decree directing defendant to deliver up 
the paramba to plaintiff, and to pay the value of the timber which 
had been cut 

Defendant appealed to the Subordinate J udge, who thus referred 
to the Munsifs comments on exhibit XIV : — “ lie remarks that 
the earliei kanom document of 1038, which was stated by the 
defendant to have been referred to in drawing up exhibit XIV, had 
not been produced. The document is now found to have been filed 
in an important suit in the Palghat Sub-Court, and the Zamorio, 
who had filed it and who belongs to the Ivilake Kovilagom which 
is the grantor to the plaintiff, was said to be in no mood to get it 
back and file it for the benefit of the defendant. Now, however, 
the defendant is able to obtain a copy of it and has filed it as exhibit 
XV. Even the copy was obtained in 188D when this present 
dispute had evidently not arisen Exhibit XV distinctly mentions 
the water-course as the eastern boundary of the defendant’s holding 
and so supports exhibit XIV. The two documents XIV and XV, 
by the mention of the water-course marked D on the plan, make 
it clear that the plaint ground belongs to the defendant ” He also 
found in defendant’s favour on the question of possession. He 
reversed the decree and dismissed the suit. 

Plaintiff preferred this second appeal, 

Snndara Ayyar for appellant. 

J. L. Bosario and BhasLara Menon for respondent. 

Judgment — W e think the Subordinate Judge was wrong in 
admitting exhibit XV in evidence as proving that in 1862 a 
deed was in fact executed by the parties referred to, and in the 
terms set out, in that exhibit. In the circumstances, exhibit XV 
was admissible as secondary evidenco under the provisions of 
sections 63 and 65 of the Evidence Act. But it is only secondary 
evidence of the contents of a document. There is no evidence that 
the document, of the contents of which the exhibit is evidence, was 
in fact executed in 1862 between the parties mentioned, and in the 
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terms stated in the exhibit. No doubt the document of which 
exhibit XY is a copy purports to have been executed in 1862 and 
therefore purports to be more than thirty years old, but it is not 
produced, and this being so, we think the presumption which, under 
section 90 of the Evidence Act, may be made where a document 
over thirty years old is produced from proper custody, ought not 
to be made. It is not necessary to consider whether we should 
be prepared to follow the decision in Khetier Chunder Mooherjee 
v. Khetter Paul Sreeterutno(l ), if it had been shown, as it was in 
that case, that the original document could not be produced by 
reason of its having been lost. In the present case there is nothing 
to show that the original document, which admittedly is in exist- 
ence, and in the custody of the Zamorin, could not have been pro- 
duced if proper steps to procure its production had been taken. It 
has been argued that section 114 of the Evidence Act enables us to 
make the presumption of ihe genuineness of the original document ; 
but the law as to the presumptions which may be made in the 
case of documentary evidence is laid down in the sections which 
deal with documentary evidence, and section 114 has no application 
to a case of this sort. Apart, however, from the evidence of title the 
Judge states that he believes the oral evidence as to twelve years' 
possession by the defendant and disbelieves the plaintiff's evidence 
of possession. On the question of possession there is, therefore, a 
finding of fact in defendant's favour with which we cannot interfere 
on second appeal 

The second appeal is dismissed with costs 
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(l) I L/R , 5 Calc , S8G. 
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1902. 
April BO. 
May 1. 
June 18, 


PRIVY COUNCIL. 

VEN’KA YYAHMA GARU (Widow and Representative of APPA 
EAO BAHADUR GARTJ), Plaintiit in Suit No. 12 or 1893, 


YENKATARAMANAYYAMMA BAHADBR GARU (Defendant 
in Sptt No. 12 of 1893) 


VENKATARAMANAYYAYMA BAHADUR GARB (Piainthf in 
Suit No. 8 or 1893), 


VENKAYYAMMA GARU (Defendant in Suit No 8 or 1893). 

% 

Two Appeals Consolidated. 

[Oa appeal from the High Court of Judicature at Madras.] 

Hindu Lau — Inheritance— -Mitakdiar a Lav — Interest tal en by daughters 9 sons in self* 

acquired property of qrandjathei — Swvitorship — Revocation of Hindu mil — 

Appeal to Pm y Caw cil — Punting of unnecessar ?/ matter m leiord 

Actual destruction 01 a form'll 1 evocation m writing is not essential to 
constitute revocation of a Hindu w ill which does not depend on any English 
Ordinance or Code ITndoi the MitaLvhaia Law a dauglitci succeeding to the 
self-acquired propeity of hei fathei takes a limited and lestncted estate only, 
and such pioperty does not become lici sti idhan. 

Chotay Lai v Chnnnoo Lai , (1878) I L It , 4 Calc , 744 , LR., CIA, 15 , and 
Mattu Vaduganadha Tciar v Doiacinga Teiai, (1881) ILB ,3 Mad., 290 , LE, 8 
I A. 99, followed. 

On the death of the daughtei her sons theiefore succeeded to the propeity as 
heirs of their grandfathei, and, there having beon no paitition between them, 
they took it as ancestral piopeity winch had devolved upon them as members of a 
united family undei the ordinary law of inheritance, vi / , jointly with light of 
survivorship. It is the right to paitition which detei mines the light to take by 
survivoiship, and wlieie there has been no partition the survivor takes. 

According to the Mifcakshara Law the doctune of survivoiship is not limited to 
unobstructed succession and to the succession to the joint property of re-united 
co-parceners, 

Jasoda Koerv . Shea Pershad Singly (1889) I.L.E , 17 Calc., 33, and Samwadha 
Paiai V. Thanyathanm , (1895) I.L.E, 19 Mad., 70, overruled. 


* ^ rbs ®nt * kord Macnaghtsn, Lord Lin defy, Sir Ford North, Sir Andrew 
Sir Arthur Wilson. 
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The Judicial Committee expressed their strong disapproval of the unnecessary 
expense incurred in this cise owing to the printing in the reccid of a large 
quantity of matter which was useless for the pm pose of the appeal, character* 
izing such extravagance as an abuse of the lights of suitois, whether appellants or 
respondents, and snggestiug the propriety of the High Court in India excer- 
cising its jurisdiction over those who conduct 1 tigation and piepare appeals from 
its decisions, and t thing such steps as might be practicable to compel those who 
were to blame to pay the costs unneoessanly incurred. 

Two appeals consolidated from a decision (25th February 1897) 
of the High Omni at Madras by which a decision (15th March 
1895) of the District Judge of G-odavari in a suit brought by the 
appellant in the fir^t appeal was modified, and a decision of the 
same date and by the same District Judge in a suit brought by 
the appellant in the second appeal was reversed. 

The two original suits were numbered 8 and 12 of 1893. The 
former was brought by Vtmkataramanayyamma, widow of one 
Niladri, against his brother Appa Eao to establish her right to the 
whole or, in the alternative to half, of the property which had 
descend* d to the brothers from thoir maternal grandfather Venkat 
Eao. The latter suit was brought by Appa Rao against Venkata- 
ramanayyamma to set aside a will alleged to have been made by 
Niladri which formed part of the title relied on by her. Venkat 
Eao died in July 1869 and on his death his property descended 
to his widow, and on her death in July 1875 to his daughter and 
in each case was held by them for the usual widow’s estate. On 
the death of the daughter in 1881 the estate passed to and was 
registered in the names of her sons Niladri and Appa Eao 
though their father Sami Eoyanin Giru continued to manage the 
estate for the sons as he had dono during the lives of their 
mother and grandmoth r. On the death of Niladri on 3rd 
Se[tember 1892 bos Widow put forward a will alleged to have 
been executed by him on the previous day. This will was at first 
r^eogniz^d by Appa Liao and he joined the widow in applying 
to the Eevenue authorities that her name should be substituted 
for that of E*r husband on the register and that the estate should 
be manag d jointly. V*rv sh ltlv afterwards he repudiated the 
will and took possession of the entire estate to the exclusion of the 
widow. Upon this she on 18th February 1893, instituted suit 8 
of 1893, in the plaint in which she founded her claim on two 
allegations ; — First ; — that Venkat Eao died leaving a will made on 
7th September 1866 by which he appointed his wife as his heiress 

55* 


Texxat* 

TAMMA 

G-aru 

V , 

Tenkata* 

RAMAN A** 
*AMMA 

Bahadur 

Garu. 










680 


THE INDIAN LAW REPORTS. 


[VOL. XXV. 



Venkvt* 

YAMM A 
Garu 
-y. 

yENKATC- 
RAMANAY- 
TA1M V 

Bahadur 

Garu, 


after his death, and his daughter and his grandson. Niiadri Eao 
as heirs after her death ; “ and they should therefore continue 
to enjoy the estate as they please, 5 ’ and that by virtue of their 
arrangement Niiadri became exclusive owner of the whole property 
on the death of his mother in 1 884, though from his being unawaie 
of the arrangement, the estate was registered in the joint names 
of Niiadri and Appa Eao Second ; — that on 2nd September 1892 
Niiadri, her husband, executed a will providing that his widow 
should after his death become entitled to and manage the whole 
of his property like himself, that she should take in * ad option a 
boy of her ovn choice, that she should give to his daughters out 
of his estate a village yielding Es 0,000 a year, and that if she 
should not like to manage jointly with the defendant Appa Rao 
she should get the estate sub-divided and she and her adopted 
son enjoy one moiety thereof, 

Appa Eao m his written statement asserted that the will of 
Venlcat Rau had been revoked and cancelled before his death, and 
was never acted upon, and that the will did not create any line of 
devolution, but merely declared the mode in which the estate 
would descend by Hindu Law He also alleged that the conduct 
of Niiadri in recognizing his brother’s lights in 1884 was the 
result not of his ignorance of the will, but of his knowledge that 
it had never taken effect As to the second allegation he said 
he was at first led to believe that Niiadri had made a will, hut 
afterwards found that he had been deceived. He denied the 
existence of any such will and asserted that lie had been enjoying 
the properties in dispute jointly with his elder brother, and that on 
Niladri’s death the whole vested in him by survivorship. 

The issues, so far as they are now material, were — 

(1) Whether Venkat Eao’s will was revoked. 

(2) Whether, if not revoked, it conferred upon Niiadri Eao 

am rights different from those he would have had 
by Hindu Law. 

(3) Whether under the will Niiadri took the whole estate. 

orless. 

(4) Whether, if Niiadri did not take the whole estate, he 

and his brother Appa Bao became entitled to it as 
joint tenants with benefit of survivorship, or as 
tenants in common, 

* ’ 1 
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(7) Whether, if a tenancy in common, it was treated by the 

parties interested, and became, a joint property with 
survivorship 

(8) Whotheri;he alleged will ol Niladii Rao is genuine 

and valid 

The whole of the questions between the parties weie In agi ce- 
ment tiied on the pleadings and issues in suit 8 of 1893. 

The District Judge held that Vcnkat Rao’s will was revoked 
b} him ; and that, even if nnrevoked, it was not intended to alter 
the devolution of the property accoidmg to Hindu Law, and that 
it would not ba-vo excluded Appa Rao. Upon the fourth and 
seventh Ames he did not decide the question of law hut held that 
as a matter of fact the two biothcis had thrown their estates 
into co-parconary. Upon the eighth issue he found that the will 
of Niladii was not genuine. 

The result was that suit S of 1893 was dismissed, and suit 12 
of 1893 was decreed. 

The plaintiff in the former suit appealed to the High Ooiut on 
all the questions of law and fact decided against her. 

The High Court (Subramania Ayyati and JBenson, JJ.) upheld 
the finding of the District Judge that the will of Venkat Rao 
had been revoked - the questions of law as to the effect to be 
ascribed to it, if still in force, were not consideied. Upon the 
question of the nature of the estate taken by the broth eis in the 
property which descended from their maternal grandfather, they 
held that it was not a joint estate with survivorship. On the 
question of fact whether the property had been held by the brothers 
as joint tenants and not as tenants in common, the Court, differing 
from the District Judge, held “ that the only fair inference to ho 
drawn from the facts, taking them all together, is that the brothers 
did not feel any necessity for dividing either the corpus or the 
income, and found it convenient for the time being to live together 
and manage their property in common. For these reasons we must 
hold that the second ground in regard to survivorship also fails, 
and consequently Niladri’s moiety passed to the plaintiff as his 
widow and heir.” 

As to Niladri’s will the High Court agreed with the District 
Judge in holding that it was not genuine. The result was that in 
suit 8 of 1893, the decree of the District Judge was reversed, and a 
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partition was ordered, and delivery of possession of one of the two 
shares to the plaintiff with mesne profits. 

The judgment of the High Courtis reported in I L.R., 20 Mad , 
207, 

Against the High Court decision both parties appealed, Appa 
Rao claiming the whole estate on the principle of survivorship, and 
Venkataramanayyamma claiming the who e under the will of 
Veukat Rao. Appa Eno’s apj eal is numbered as Privy Council 
Appeal I of 1900, and Yenkataramana\ jamma’s appeal as 57 of 
1 00 . 

Appa Eao died on 27th July 1901 pending these appeals, and 
Venkayyamma his widow was, b} order of revivor, substituted for 
him on the recoid. 

Mr. J . D. Maijne for the appellant in appeal I of 1900, and for 
the respondent in appeal 57 of 1900. 

Mr. James Jardine K.C., and Mr. A . Phillips for the appellant 
in appeal 57 of 1900 and respondent in appeal I of|1900. 

Mr. Mayue (in appeal I of 1900) contended that the two 
brothers* Niladri Eao and Appa Rao look the property as joint 
tenants and inherited it as joint property with right of survivor- 
ship ; and that if it should ho held that they took it as tenants m 
common the evidence proved that they intended to hold and did 
in fact hold, the entire property, after it devolved uj on them, as 
joint property, and not as separate property but with undivided 
shares. Daughters’ sons take an obs ructed heritage. Takers of 
obstructed inheritance are joint tenants if in the same generation ; 
then, survivorship follows. Here, therefore, it is submitted there 
was survivorship notwithstanding the inheritance was obstructed. 
The cases which are referred to by the High Couit as deoidiug that 
daughters’ sons take as tenants in common without right of survi* 
vorship ( Gopcdasami v. Cnmnasatm ( ), Jasnda Koer v Shej Pat shad 
8ingh{2) and Samiuadha Pillai v. Thaugathanni(6 )), are wrongly 
decided. There is a number of cases in which self-acquired property 
has descended in that way and has been inherited as joint with 
right of survivorship Sons succeeding to the self-acquired pioperty 
of their father with whom they formed a joint family under Mitak- 
shara Law take it as obstructed property ; but in their hands it 


<M8*) XX n , 7 Had , 458 (2) (1869) I L B , 17 Calc , 83 (34). 

(3) (1895) I L B., 19 Mad., 70 (72). 
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becomes joint with right of survivorship ( Ram Naram Singh v. 
Pertum Sm/It( 1), Chatturbhooj Mighji v. JDhmamsi Naranji( 2)). 
Property granted to two members of an undivided family has been 
held to be taken as joint property with survivorship (. Radhabmv . 
Nauarao{ 3), Sham Naratn v Court of Wards{ 1)) . If several widows 
or daughters take together they take jointly with survivorship 
(Bkuiftiandeen Doobey v. Myna Baee(b ), Jijoyiamba Bayi Saiba v. 
Kamahsln Bayi Saibaif ), Gajapatlu Nilcnnam v. Gajapathi Badha - 
mam{7), Aumirtolall Bose v. Bajoneehant Mitte? (8), Gajapathi 
Badhamam Garu v. Pusapati Ala~kajeswan( 9)) These authorities 
show that all unobstructed property is taken jointly with survivor- 
ship; but that the converse, viz , that all property which is taken 
jointly with survivorship must have been unobstructed property 
is unsound As to the intention of the two brothers to hold 
the property jointly, which it was submitted was shown by the 
evidence to be the case, Appovier v. Rama Subba Aiyan( 10) 
per Lord Westbury, and Setrucharla Ramabhadra v. Setrueherla 
Ytrabhadraill) were referred to. 

In appeal 57 of 1900 Mr. Mayne contended that Venkat Rao 
intended to revoke, and did in fact revoke his will, and that that 
being the concurrent finding of two Courts ought not to be 
disturbed. 

Mr James Janhne, K.C.,andMr. A Phillips for the respondent 
in appeal I of 1900 contended that the nature of the interest taken 
in self-acquired property of their grandfather by daughter's sons on 
their mother’s death was rightly decided by the High Court on the 
authority of the cases of ( Gopalasami v Clnnmsami{1 2), Jasoda IOer 
v. Sheo Pershad Smyh( 13), and Sammadha Pillai v. Thangathanm 
(14) \ The conclusion is that they take separate and independent 
estates without the incident of sin vivoiship The Mitakshara, 
chapter I, section 1, veibC 27 and chapter II, section 7, and the 


397 (403) 

(3) (1879) I L R , 3 Bom, 151. 

(5) (1807) 11 Memo’s I. A , 487 (514). 


(1) (1873) 20WR, 189 (191) , 11 IJ L R 

(2) (1884) I L R , 9 Bom , 438 (450) 

(4) (1873) 20 W R , 197 (201) 

(6) (1868) 3 Mad., H C , 124 (452) 

(7) (1877) L R , 1 1 A , 212 , I.L R , 1 Mad , 290 

(8) (1875) L.R ,2 1 A, 113 (12b) , 15 B L R., 10 (24). 

(9) (1892) L R , 12 I A , 184, I LR , 16 Mad , 1 

(10) (I860) 11 Home’s I.A , 75 (89) 

(11) (1899) L R , 26 I A , 167 ; I L R , 22 Mad , 470. 

(12) (1884) X h R , 7 Mad , 458. (13) (l£s9) I*L.it , 1? Calc., 33 (?4), 

(14) (1895) I L.R., 19 Mad > 70 (72). 
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case of Radhabcu v. Nctnarao(l) were referred to. There is no 
authority for saying that such property adopts itself, so far as 
survivorship is concerned, to the various members of a family to 
whom it may descend ; suppose a case, for instance, of several 
daughters having sons some ot whom were joint and others separate. 
Two distinctive hinds of property cannot be assimilated because 
they come to the same set of descendants Sudarmiam, Mcmt) i v, 
jSTarasimJiulu Mcustri{ 2) was refeired to 

In appeal 57 of 1900 it was contended that the evidence as to 
the revocation of the will of Yenkat Eao was not sufficient to show 
that ho intended to oi did revoke it. Though the conclusions of 
two Couits weie concurrent as to the fact of revocation, each Court 
based its conclusion on grounds materially different, and weie at 
variance as to important facts. 

Mr. Alaync replied. 

The judgment of their Lordships was delivered by Lord 
Lindley. 

Judgment — A Hindu gentleman named Yenkat Rao living 
in the Province of Madras where the Mitakshara Law prevails 
died in 1869 leaving one widow who died in July 1875 and 
one daughter who died in 1884. He left no other widow and no 
descendant except his daughter and her issue. His daughter 
married and left two sons, viz., Niladri and Appa Eao, Niladri 
was born in his grandfather’s lifetime and died in 1892 ; Appa 
Eao was born after his grandfather’s death and died in 1901. 
Yenkat Rao’s property was his own separate property. The 
litigation which has culminated in these appeals is between persons 
claiming under these two brothers, grandsons of Yenkat Eao ; 
and tho main questions raised on the appeals and which their 
Lordships have to determine are as follows, viz. : — 

1. Did ^ enkat Eao leave a will, or did he die intestate P 

2, If he died intestate did his property descend on the death 
of his daughter to her two sons jointly with benefit of survivor- 


ship or jointly or in common without benefit of survivorship ? In 
tho latter case Niladri’ s share would on his death devolve on his 
widow and children. 

I here was a subordinate question relating to a supposed will 
of Niladri m favour of his widow but this will was found to he a 
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forgery by two Courts in Madras, and it has not been seriously 
contended before their Lordships that this alleged will can be now 
relied npon. No further allusion will therefore be made to it. 

As regards the first question it is clearly proved that Venkat 
Eao made a will disposing of his property in favour of his wife 
for her life and after her death in favour of his daughter for her life 
and after her death in favour of his grandson by her, i e , Niladri. 
This will was made in 1866 -when Venkat Eao was ill ; it 'was put 
into an envelope and -was deposited and registered in the office of 
the District Registrar 'whore it remained until he died. Venkat 
Eao however recovered from his illness and in 1 867 ho executed 
a power-of-attomey appointing a v akil to obtain the will out of 
the Eegistry and to restore it to him. Owing to some blunder 
this was not done. Venkat Eao’s intention to get his will back 
into his own possession and not to leave it as it was cannot bo 
doubted. There is some evidence to "how that ho believed he had 
destroyed it. He certainly cancelled some grants of land recited in 
it. Persons existed whose interest it was to claim undei it but no 
one over did so although it is difficult to believe that none of them 
knew of it. For nearly 30 years no one ever thought of asserting 
any claim under it. The revocation of this will does not depend 
on any English Ordinance or Code ; and actual destruction or a 
formal revocation in writing aie not essential to constitute 
revocation (see Pertab Narain Smgh v. Subhao Kboer[ 1)) at page 
245 of the report in 4 LA. The District Judge who saw the 
witnesses came to the conclusion that the will was revoked and 
his decision has been affirmed by the High Couit. 

After carefully considering the evidence their Lordships are 
not prepared to advise His Majesty that their decision on this 
point ought to be reversed. The will must therefore be treated 
as revoked. 

The next question which arises is whether the two grandsons 
took jointly with benefit of survivorship or whether each took an 
undivided share which on his death devolved upon his representa* 
tives or assigns Upon tins question the Courts below have 
differed, The District Judge held that they were joint owners 
with benefit of survivorship. ITc did not decide that they 
acquired the property as joint owners but he held that they had 
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so dealt with it as to show that it was joint property. The High 
Court held that they succeeded as owners in common without 
benefit of survivorship and that they never ceased so to hold it. • 
The High Court followed a previous deeisiou of the High Court 
of Calcutta in Jasoda Koer v. Sheo Per shad Smgh( 1), the 
correctness of which was strenuously denied by Mi . Mhj ne and 
must be considered. 

The law of inheritance ip the case of women is left in great 
obscurity by the Mitakshara. The subject is dealt with in 
chapter II, section 11, and has more than once been considered 
by this Board. The natuie of a widow’s estate was settled in two 
oases ( Thak&oi Dayhee v. BalukBaw{ 2) and Bhugioandeen Doobey 
v. Myna Baee($)) ; and the nature of a daughter’s estate was 
considered in Ghotay Lai v. Chunno Lal{ 4). It was there decided 
that under the law of the Mitakshara a daughter’s estate inherited 
from the father is a limited and restricted estate only and not 
stridhan. Upon her death the next heirs of her father succeed 
thereto. In Muttu Vaduganadha Tevar v. Bora Singha Terat (5) 
the same principle was applied to cases in Madras governed by 
the Mitakshaia Law. Their Lordships therefore consider it 
conclusively established that, in this case, Niladri and Appa Eao, 
on their mother’s death, succeeded as heirs to their grandfather’s 
estate. 

What then was the character of the property which they took ? 
In the grandfather’s hands it was separately acquired property. 
In the hands of the grandsons it was ancestral property which 
had devolved on them under the ordinary law of inheritance. 
Niladri and Appa Rao were members of a united family. 

“ According to tho principles of Hindu Law, there is co-par- 
eenaryship between the different members of a united family, and 
survivorship following upon it. There is community of interest 
and unity of possession between all the members of tho family, 
and upon the death of any one of them the others may well take 
by survivorship that in which they had during the deceased’s 
lifetime a common interest and a common possession ** {Kaiama 


(l) (1889) I.L R, 17 Calc,, 33. (2) (1866) 11 Moore’s LA 139, 

m (1867) 11 Moore’s I. A., 487. 
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Naichiar v. The Rajah of Shivagunga(l)). It is true that on 
acceding to their grandfather’s property, Niladri and Appa Rao 
might have partitioned it, but they did not do so. It is the 
right to partition which determines the right to take by survivor- 
ship ; and where there is no partition the survivor takes, 

Ihe High Court have proceeded on the principle that although 
persons who succeed to joint family property take jointly if their 
inheritance is unobstructed yet that in eases of obstructed 
inheritances those who succeed take as tenants in common and 
not as joint tenants. But the authorities referred to by Mr. Mayne 
in his very able argument show that this last proposition is by no 
means universally true. Mcmbeis of a joint family who succeed to 
self-acquired property take it jointly ( Ram Narain Singh v. Per turn 
8ingh{2 )) and see (Rampenhad Ternary v. Sheoohurn Do&s( 3)); 
but it may be that where sons succeed the inheritance as to them 
is unobstructed. Widows succeed jointly (The Tanjore case(4) 1 
Bhugwandeen Doobey v. Myna JBaee(b) and Gajapathi Nilatnani 
Patta Deo v. Gajapathi Radhamam Patta Deo (6)) ; so do daughters 
(Aumirtolall Bose v. Rajoneekant Mitter[7 )) and see [Muttu Vizia 
Ragunada, SjC., v. Dorasinga Tevar( 8)). 

In Jasoda Koer v. Shoo Pershad 8mgh{9), the High Court of 
Calcutta certainly decided that the sons of a daughter (she being 
the only child) succeeded to their grandfather’s property in un- 
divided moieties and not jointly with benefit of survivorship. This 
decision was in 1889 ; it was followed in 1895 by the High Court 
of Madras in Saminadha Pillai v. Ihangathanni{\9). The decision 
of the High Court now under appeal is based upon these authorities. 
The Calcutta decision appears to their Lordships to have been 
based upon a view of Mitakshara Law which further investigation 
shows to be erroneous, viz., upon the view that according to the 
Mitakshara Law the doctrine of survivorship is limited to un- 
obstructed successions and to the succession to the joint property 
of re-united co-parceners. No authority for such a limitation can 
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(5) (1867) 11 Mooie’s I.A , 487 (514, 515). 
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be found anterior to the Oalentta ease. The only previous decision 
directly in point is Gopala&aunv. Ch mnascrn / ( 1 ) , where the two sons 
of a daughter were held to lie jointly entitled to their grandfather’s 
propel ty ; but the decision was based on the way theA had dealt 
with the property rather than on the title thc\ acquired on suc- 
cession The head-note is rather misleading on this point. The 
authorities to which their Lordships have referred, and others 
cited by Mr. May no and which their Lordships lnvc examined, 
although not diiectly in point are clearly opposed to the general 
doctrine laid down in the Calcutta case. 

It does not follow that because the reasons given for a decision 
are unsatisfactorv the decision itself is erroneous But in this ease 
the decision in question appears to their Lordships to be opposed 
to the principles which regulate the devolution of joint family 
propel ty to which the Mitakshaia Law is applicable and they there- 
fore cannot adopt the decision in Jasoda Koer v. S/ieo Persl/ad 
8ingh(2). They’ think it erroneous. The decision in Samincidha 
Pillm v T/iangathanm{ 3) and the decision appealed from are 
both based upon it and are open to the same objections. 

In the result theiefore their Lordships agree with the District 
Judge He however considered that the conduct of the parties 
and the mode in which the grandsons dealt with and enjoyed the 
property were sufficient to decide the case. But their Lordships 
do not think that the evidence so unmistakably negatives ownership 
in common as distinguished from joint ownership as to render 
it safe to decide the case on this ground alone. There is cer- 
tainly nothing in the evidence which supports the view that 
the grandsons held the property in common rather than jointly : 
there is no separate dealing with any share. It is not suggested 
that if they succeeded jointly they ever ceased to hold it in the 
same way. The property w r as treated and dealt with as a whole 
and so tar joint ownership rather than ownership in common is the 
more probable. After their mother’s death and whilst their father 
was living Niladri managed the whole property and acted as his 
brothers’ s guardian during his minority which would hardly have 
been the case if the brothers had their separate interests in un- 
divided shares. But there is nothing so clearly decisive either way 



(1) (1881) I L.R , 7 Mad , 458. (2) (1889) I L .It,, 17 Calc*, S3. 

(3) (1895) I L.R,. 10 Mad., 70. 
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as to render it unnecessary in tlieir Lordship’s opinion to decide 
the nature of the ownership which was acquired by the grandsons 
when they succeeded to the property It is however satisfactory 
to find that the decision arrived at is in complete accordance with 
the mode in which the property has been dealt with by the family 
as long as Niladri was alive. 

Their Lordships will therefore humbly advise His Majesty to 
dismiss the plaintiff’s cross-appeal (57 of 1900) setting up the will 
of Venkat Rao and to allow the defendant’s appeal (1 of 1900) 
and to dismiss the plaintiff’s appeal to the High Court with costs 
and to rovorso the decree of the High Court so far as it is incon- 
sistent with the decree of the District Judge and to restore that 
decree and to remit the suit (No. 8 of 1893) whence these appeals 
arise to the High Court for the purpose of executing or causing 
to he executed the decree of the District Judge and the order made 
on these appeals. 

It lemains only to deal with the costs of the appeals. These 
must he paid by the plaintiff, who has failed. But their Lordships 
cannot refrain from expressing their strong disapprobation of the 
expense which has been unnecessarily incurred in this ease. A 
joint appendix of moderate dimensions would have been ample for 
all the purposes of these appeals. The appellant’s legal advisers 
in India appear to have endeavoured bub unsuccessfully to 
reduce the bulk of matter to be printed. But instead of anappendix 
e ntaining no more than was necessary several volumes of over 
1,000 pages each have been translated and printed at vast expense, 
setting out accounts running over many years which it was wholly 
unnecessary to print and which no one has referred to. Their 
Lordships regard such reckless extravagance as an abuse of the 
rights of suitors whether appellants or respondents. The parties 
to blame are in India and their Lordships have no power to ascer- 
tain who they are nor to make them responsible foi the abuse. 
Their Lordships will do what they ran. They will call the atten- 
tion of the High Court of Madras to the case and suggest to 
them the propriety of exercising their jurisdiction over those who 
conduct litigation and prepare appeals from their decisions and 
of taking such steps as may lie practicable to compel those who are 
to blame in this instance to pay the costs unnecessarily incurred. 
If nothing can be dono under existing regulations rules should be 
made to cheek such gross abuses. Their Lordships will direct the 
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Registrar in taxing the costs to take no aceonnt of any of the 
volumes except the two which were hound and used at the hearing, 
and not to allow more in respect of them than he thinks fair and 
reasonable. 

Appeal I of 1900 allowed Appeal 57 of 1900 di mused. 

Solicitor for the appellant m I of 1900 and respondent in 57 
of 1900— Mr. B. T Tasker. 

Solicitor for the respondent m I of 1900 anl appellant 57 of 
1900 — Messrs Lauford, Waterhouse , ^ L iwford. 
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appellate civil— eull bench. 

Before Sir Arnold White, Chef Justice, Mi. Justice Bhashyam 
Ayyangar and Mr. Justice Moore. 

AIYYAGARI YENK ALABAMA Yl A avd axoiheb. (Dmundakis 

1902 

February Nos. 1 ANT) 2 , APPELLANTS, 

6, 13,26. 

August 28 **• 

AIYYAGARI RAMAYYA (Plaintiff), Respondent.* 


Hindu La o— Purcl ase from member of an undnided family— Undivided share of 
lendoi in land forming part of the fomt estate -Death of vendor— Subsequent 
suit by pw chaser against suivivoib for pat htion of entue estate , for lecoiery of 
the portion purchased — Maintainability 

Plaintiff purchased 2 acres and 26 cents of land from V, bung V’s undivided 
moiety m two plots of land measuring 4 acres and 52 cents, which formed part 
of the ]omt pioperty of ar undivided Hindu family consisting of V and his 
two nephews (brother’s sons) V subsequently died, leaving his two nephews him 
surviving After V’s decease, plaintiff instituted the present suit against the 
nephews, m which he claimed partition of the whole of the family property and 
sought thereby to recover out of the half share which might fall to his vendor, V 
(now deceased), the specific 2 acres and 26 cents which he bought fiom V or land 
of similar size and quality 

Held t that the suit was maintainable 

Per Bhashyam Ayyangar, J — Plainhff was entitled bo reco er, by partition, a 
mgiety of the plots of land m question if such moie^v could have been equitably 
allotted to the plaintiff’s vendor’s share m case a partition of all the family 


* Appeal against Order No 106 of 1901, against the order of the District 
of Godavari, dated 15th February 1901, in Appeal Suit No 222 of 1900 
presented against the decree of the Comt of the District Munsif pf Tanuku^ 
pdf? No e 5$9 of 1898. ^ ^ 




Suit for partition Aiyyagari Virra7U, the senior paternal uncle 
of defendants Nos 1 and 2, and the husband of defendant No 3, 
on 14th November 1886, sold to plaintiff 2 acres 26 cents of land, 
being his half share in two plots Nos. 46 and 559, containing, 
together, 4 acres 52 cents Aiyyagari Virrazu subsequently died. 
After his decease, plaintiff filed Original Suit No 392 of 1889, in the 
District Munsif ’s Court at Tanuku, against the present defendants, 
in which he sought to recover possession of a half share in these 
two plots of land That suit was ultimately dismissed by the 
Appellate Court, on the ground that no suit lay for the partition of a 
portion of the property pertaining to the share of a co-parcener in 
the joint property of a Hindu family Plaintiff now filed tho 
present suit. The plaint, after setting out the above facts, alleged 
that “ defendants Nos 1 and 2 and the late Yirra/u have been 
living separate for a long time past but weie beeping the immove- 
able property joint and weie enjoying the yield in equal shaies , ” 
and claimed, by its prayer, a deoree “ directing the defendants to 
divide into two equal shares the joint property belonging to the late 
Yirrazu and to first and second defendants and mentioned m the 
schedule herewith filed and deliver to plaintiff out of the half share 
which may fall to Yirrazu, 2 acres 26 cents relating to Nos 46 and 
559, if they should fall to his share and if they should not, to 
deliver to plaintiff from out of the property relating to the said 
half share 2 acres 26 cents of mam land similar in quality to the 
lands pertaining to the said numbers together with the trees stand- 
ing thereon ” It also claimed mesne piofits for the three years 
immediately preceding suit, subsequent profits till delivery, and 
other consequent relief. Defendants Nos. 1 and 2 pleaded that 
Virrazu was an undivided member of the family and that, in 
consequence, his share, on his death, passed to them by right of 
survivorship They also contended that the suit was res judicata, 
and impugned the validity of the sale-deed to plaintiff on the 
ground that it had been obtained by undue influence Defendant 
No. 3, the widow of the late Yirrazu, remained ex parte. 


property, between him and his nephews, had been effected immediately before Aiyvauam 
the sale to tlie plaintiff Venkata* 

Observations by Bhasbyam Ayyangar, J , on the charactei and incidents of an RAMATYA 
alienation, made by an undivided membei of a Hindu family, of hjs share and Aiyiagari 
interest theiem Bamayya* 

Bangasami v Knshnayyan , (I L R , 14 Mad , 408), consideied. 
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On the question of undue influence, the District Mnnsif accepted 
the finding in the previous suit, that the sale was a Valid and bond 
fide transaction, supported by consideration. On the second issue, 
as to whether Virra/u had the light to sell his undivided interest, 
the District Mnnsif hold that though he had the right to sell his 
undivided interest he had no right to sell a specific portion ot the 
undivided property. On the question of )es judicata he was of 
opinion that the suit was barred. His conclusion was as follows 
« Plaintiff is not entitled to any relief. The late Virrara having 
been an undivided co-parcener had no power to sell any specific 
portion of the undivided family property. And he having died 
long before the date of the institution of this suit and also before 
the date of the former suit, the interest which he possessed in the 
f ami ly property passed to the other co-parceners, at his death, by 
right of survivorship As, therefore, the vendor himself had no 
right to the property, much less can the vendee have. On the 
death of Yirrazu, the partition became impossible and consequently 
the plaintiff is entitled to no remedy ” 

Plaintiff appealed to the District Judge, who held that plaintiff, 
as purc ha ser of a co-parcener's share in a specified portion of family 
property, had acquired a right which he could enforce by suit ; also, 
following Raiigasami v. Krishna gyan{\) and AlamdiC v Ranga- 
$am{ 2), that plaintiff was entitled to relief under his sale-deed. 
He reversed the decree of the lower Court and remanded the suit, 
under section 562 of the Code of Civil Procedure, for disposal on 
its merits, the first issue still remaining to be decided. The 
question of > es judicata was not raised in the District Court. 

Defendants Nos 1 and 2 preferred this appeal against the order 
of remand. 

The case came on for hearing before Davies and Benson, JJ., 
who made the following order of reference to a Full Bench : — 

Davies, .1 — In November 1886 the plaintiff purchased from 
one Aiyyagari Yirrazu 2 acxes 26 cents, his undivided half share 
in two plots of land, forming part of the joint family property of 
Aiyyagari Yirrazu and his two nephews, who were entitled to 
the other half share. The plaintiff’s vendor, the said Aiyya- 
gari Virrazu, died sometime between November 1886 and 1889 
when the plaintiff brought a suit against the two nephews for the 
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partition of the 2 aores 26 cents of land he had purchased from Armmm 
the deceased Aiyyagari Yirrazu. That suit was dismissed on the I^ayya* 
ground that the plaintiff, as a purchaser from a member of an un- ^ 
divided Hindu family of that member’s share in a specific portion Eakayya. 
of the ancestral property, could not sue for a partition of that 
portion alone ( Yenkatarama v. Meera Labai( 1) followed again in 
Palani Konan v, Masakonan(2)). The plaintiff now sues on the 18th 
of November 1898, exactly twelve years from the date of his 
purchase on the 14th November 1886, for a partition of the whole 
family property and delivery to him out of the half share which 
may fall to his vendor, Aiyyagari Yirrazu, the specific 2 acres 26 
cents that he bought from him or land of similar size and quality. 

The District Munsif dismissed the suit not only because he con- 
sidered the matter was res judicata hut also for the following 


44 The late Yirrazu having been an undivided co-parcener had 
no power to sell any specific portion of the undivided family 
property. And he having died long before the date of the institu- 
tion of this suit and also before the date of the former suit, the 
interest which he possessed in the family property passed to the 
other co-parceners, at his death, by right of survivorship. As, 
therefore, the vendor himself had no right to the property, much 
less can the vendee have. On the death of Yirrazu, the partition 
became impossible and consequently the plaintiff is entitled to no 
remedy. 5 ’ The District Judge did not deal with the question of 
res judicata as both sides admitted before him that no such question 
arose, though that, in my opinion, is doubtful, but on the other 
ground held that a suit for partition could be brought by the pur- 
chaser of a co-parcener’s undivided share after the co-parcener’s 
death, referring to two Madras decisions in support of his view. In 
Alamelu v. Rengasami and anofher(3) it was held by a Division 
Bench of this Court that a post-nuptial settlement made in favour 
of his wife by an undivided member of a Hindu family that she was 
to take his undivided half share on his death, was a valid disposi- 
tion and that the wife was entitled to a decree for partition of 
that share after her husband’s death. And this finding was arrived 
at on the analogy that 44 if a purchaser for value purchased the 
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Aotaoaei interest of an undivided co-parcener who dies before partition is 
Iamayta ejected, the contract nevertheless takes effect and the purchaser 
t. ma y apply for partition ” But no authority is quoted for this pro- 
IIamayyT 1 position and up to the date of this ruling there appears to be no 
decision of this or any other High Court, to that effect. In Renga- 
sami v. Knshnayyan and others(l) a full Bench of this Court has 
decided that, when a suit for partition is brought by a purchaser 
from a member of a joint Hindu family of his share, the share to be 
awarded to the purchaser is the share to which the vendor would 
be entitled at the time of the suit, and not at the tune of the pur- 
chase That decision had reference to a suit brought in the life- 
time of the vendor and did not purport to decide that a suit for 
partition could be brought after the death of the vendor, though no 
doubt in the judgment of two learned Judges it was contemplated 
that such a suit would lie, it however being expressly stated that 
the question was one which did not arise on the facts of the case 
then before the Court These are the eases on which the District 
Judge has lelied for his decision, and we have been referred to some x 
unreported cases where the right of the purchaser to sue after the 
death of the co-parcener has been dealt with as settled law without 
any discussion of the question, or any reference to cases. In my 
opinion the judgment of the Distiict Munsif is clearly light. 

The right of a member of an undivided Hindu family to 
alienate his share of the family property to which, if a partition 
took place, he would be individually entitled, has been recognised 
in this Presidency as settled by a long course of decisions 
beginning in 1863 (vide Vv a&ann Gramvnt v. Ayyasami Gramvni(2) ; 
Venkatacliella Filial v. Ohmnalya Hoodahar(3 ) ; Vitla Buthen v. 
Yamenamma(4)) ; but it was at the same time held that the vendor of 
such share could not transfer “ a valid title to any specific portion 
t of the joint family property but only to his beneficial estate as 

an undivided co-parcener with the incidental right of partition ” 

( Venlatachella Pillay v. Chnnaiya Moodaliar( ’3)) So that the first 
ground of the District Munsif s judgment, namely, that the late 
Yirrazu having been an undivided co-parcener had no power to sell 
any specific poition of the undivided family property is quite sound. 
The right given by law would seem to be a right to sell the vendor’s 



(1) I L.R., 14 Mad., 408 
(3) S C R , 166 

1 





(2) 1 M H.CJR., 471. 
(4) 8 M.H.CJ&., 8. 
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share in the family property whatever that share may be found to Aiyyagaei 
ho at the time of the claim or suit for partition, and not a right to VENKA ff" 
sell a particular share of any specified properly. That was the view v* 
taken in the Pull Bench decision in Rengascim? v Kmhnaygan{\) bamayya! 
where it was held that the share to be awarded to the purchaser 
was to be computed with reference to the state of the joint family 
property at the time of the suit, and not at the time of the transfer. 

It was there shown that the purchaser must be taken to have 
purchased an uncertain and fluctuating interest which is the very 
leason I would employ for holding with the District Mnnsif that 
the right of the purchaser to partition ceases with the death of Ins 
vendor, because the right of the purchaser can only be uncertain 
and fluctuating during the lifetime of his vendoi On his death 
all uncertainty and fluctuation as to his undivided share aie ot an 
end, for his light to share ceases to exist. The quantum of the 
share to which the purchaser is entitled, accoiding to the Pull 
Bench ruling, is what his vendor would be entitled to at the date of 
suit That quantum after tho vendor’s death is nil The learned 
Judges who made the reference upon which the Full Bench deci- 
sion has been come to remarked as follows • — It was pressed 
upon ns m argument that if this be so, the purchaser might in some 
cases take nothing, for his vendoi might die before anything was 
done to enforce the purchase, and also that if the purchaser is to he 
liable to have what he has purchased diminished by changes m 
the family, he must also have the benefit if such changes should 
increase the share of his vendor. It seems to us that both these 
consequences logically follow from the legal position which the 
alienee occupies, and we do not see that they involve any absurdity. 

He who purchases the interest of a member of an undivided family 
in the family property purchases that which is from its nature 
uncertain, and the purchase must alwajs paitake of the nature of a 
speculative transaction ; but he knows perfectly well what he is 
buying, and is not to bo pitied if he gets less than he hoped for, 
any more than he is to be blamed if he gets more ” With 
these observations I entirely concur, and they serve me for 
meeting two of the conclusions at which the Bombay High 
Court have arrived m the ease of Gurullugappa v. Nandappa( 2), 
if they are to bo taken, as it is urged they are, as direct authority 
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tha t such a suit as the present would lie The first conclusion 
is that “ the position of the purchaser of the interest of a Hindu 
co-pareener in part or whole of the joint estate is very anomalous. 
It is impossible to work out his rights on an exact logical basis. 
As it is an equity it must be worked upon equitable principles.” 
Now, the purchaser of the interest of a member of an undivided 
Hin du family purchases, to repeat the words of the J udges of this 
Court “ that which is from its nature uncertain and the purchase 
must always partake of the nature of a speculative transaction ” 
He buys a right which he knows can only be converted into definite 
separate property by a partition and he knows that the right of 
his vendor to a partition exists only so long as his vendor lives 
There is no doubt that during the lifetime of his vendor the 
purchaser is standing in his vendor’s shoes as regards the right 
to partition But it is said that after his vendor’s death the 
purchaser gets an independent right to partition on equitable 
principles. But with due deference to the learned Judges who 
decided the case of Gw ulingappa v Nandappci(\), I fail to see 
why the purchaser should have any equitable right when he has 
been dealing in a speculation, for he know's that his light to 
partition is prma jacie dependent on the life of the vendor. He 
is just in the same position as a person buying a Hindu widow’s 
life estate. It has never been held that such a peison had an 
equity lasting beyond the widow’s lifetime It seems to me that 
the one, like the other, has purchased a risk and is entitled to no 
relief, if his venture fails owing to the death of his vendor 

The other conclusion of the learned Judges of the Bombay 
High Court with which I cannot agree is that “ as the purchaser 
does not by the death of his vendor lose his right to the partition, 
so his position is not improved by the death of the other co- 
parceners before the partition ” It follows from what has pre- 
ceded that if a purchaser has run the risk of a diminution m the 
property he is equitably entitled to the benefit of an increase 
Lastly, even if a suit for partition by the purchaser after the death 
of a co-pareener were allowable, it would be impracticable to give a 
* proper decree in the case. If, as ruled in the Full Bench deoision 
in Rengasamt v. Enshnayyan{ 2), the date of the suit is to be taken as 
■which the details of the partition must be worked out, 



any suit brought, as this suit is, for partition of the family prop* 
erty as it stood on the date of the transfer would be bad in law. 
If according to that decision the date of the suit is to be taken 
for effecting a partition, it must be on the fiction, as is suggested 
in the obiter dictum there, that the vendor is still alive. But such 
a fiction Is one-sided and unfair because if the seller were deemed 
to be alive why should it not also be deemed that while he lived 
he had begotton more sons, making his own share less, or that some 
of his co-parceners had been got rid of by him, making his own 
share greater. 

As there is, in my opinion, no express authority m this Pre- 
sidency that such a suit as that now m question is maintainable, 
I would allow the appeal and, reversing the District Judge’s order, 
restore the decree of the District Munsif with costs here and m the 
lower Appellate Court. Otherwise I would refer the point for the 
decision of a Full Bench 

Bbnson, J. — I think that the order of remand is right, as the 
plaintiff has an interest which he is entitled to work out by 
partition in accordance with the law as laid down in Venlatarama v. 
Meera Labaz(l), Alamelu v Bengasami(2) and Rengasami v. Ki ish- 
myyan{c>). See also the unreported decisions in Srtnatasaiengar 
v. Gurumurty Asary(4:) i Muthuramien v Subbaramaniya(p) and 
Valluri Venkaiasami v Garla Ademma{Q) * 
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(1) LL.E , 13 Mad ,275 (2) I L K , 7 Mad , 588 (3) I L R , 14 Mad , 408 

# (4) Second Appeal No 49 of 1888 — The judgment was delivered, on 1st Novem- 

ber 1888, by Sir Arthur Cor lins, C J , and Parker, J , as follows —The Judge has 
overlooked the fact that -the debt was not a simple debt, but was seemed by an 
hypothecation bond by \ eeraman m his lifetime. It passed therefore to the sur- 
vivors of his family burdened by the charge Whatever may be the law m othei 
parts of India, there is no doubt that this is settled law m the Madras Presidency. 
The decree of the lower Appellate Court must be reversed and that of the 
District Mnnsif restored The appellants aie entitled to then costs m this and 
in tae lower Appellate Court ” 

(5) Appeal No, 166 o/1891 — The judgment was delivered, on 23rd December 
1892, by Sir Arthur Collins, C J , and Handi fy, J , as follows — “ The Distnct 
Judge has dismissed the suit on the giound that the.hypothecation bonds sued on 
created no right which could be enforced against the share of Pattavier, the 
maker of the bonds, after his death. We cannot agree with this view of the law 
It is clear law in the Madras Presidency that a sale or mortgage for value by a 
Hindu co-parcener of his share m the family property will be enforced after 
Jus death against bis smvivmg co-paiceners It is sought to make a distinction 
in the case of a hypothecation which, it is said, transfers no interest m land but 
merely creates a charge. We see no leason for such a distinction The principles 
of equity which have led the Madras Courts to enforce alienations for value of 
* V%de page 698 fox footnote of this reference, 
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As to what is the share to which the plaintiff may he entitled, 
t«k!tT reference may he made to the views of the Bombay High Court 
in the case reported in Gurulingappa v. Nandappa{ 1) and also to 

ramayw 1 section 44 ’ Transfer of P ro P ert P Aet< 

Aa, however, the question as to whether the suit is maintain- 
able is’one of some doubt and is of great general importance, I agree 
. to refer to the Eull Bench the following question 

Whether on the facts stated by the District Judge the 
plaintiff’s suit is maintainable, and, if so, to what remedy is he 

entitled. 

The case came in due course before the Eull Bench, constituted 
as above. 

C. V. Anantahmhna Ayyar for appellants — The plaintiff is 
not entitled to recover anything What was sold was merely the 
right to effect partition. March Naram Sahu v. Bude> Perkash 
Misser{2). That was all that the vendee got from his vendor. That 


the 8ha,i e of an undivided co-parcener against tlie family property after his death 
apply equally to a charge created hy him. This was held in Second Appeal No 
49 of 1888 to bo the law and wo shall follow" that decision. It is argued foi 
lespondent that the Distiiet Judge was wrong m holding that Pattavier had, 
at the date of the hypothecation bonds, any alienable interest in the family 
property and that the suit should have boon dismissed on the giound that he had 
not. Assuming foi the sake of the argument that it is law" that, w hen thei e are tw o 
or more branches of an undivided family, the junior members of any one branch 
cannot enforce partition of the family property without the consent of the head 
of the branch, which we are not prepared to decide, we think the Judge is right 
in holding that, when the right to partition arises, as in this case admittedly it 
did, subsequently to the execution of the bonds, the Couit will enforce a partition 
m favour of the alienee. This also follows from the principles of equity which 
have been held in this Presidency to govern transactions between an undivided 
eo-paicenei and his alienees for value. The decree of the lower Court must bo 
reversed and the suit lemanded for disposal on the merits. Costs to abide and 
| follow the result.’’ 

(6) Second Appeal No, 730 of 1896— The judgment in this case was delivered, on 
21st July 1897, by Subrahmania Ayyar and Benson, JJ , as follows . — “The suit 
was for partition of the undivided one -sixth share of the first defendant’s late 
husband in the family property, which one-sixth share had been sold to the plain* 
tiff. The District Mun&if deciced the claim, but the District Judge reversed the 
decree on the ground that the plaintiff had failed to show that his vendor had 
become divided from the family before the sale. It is, however, quite settled law 
in this Presidency that an undivided member may sell his undivided share and 
that the vendee may then sue for the paitition and delivery of the share due to 
* him, The District Munsif’s decree was therefore right. We reverse the decree 

<o£ the District Judge with costs in this and in the lower Appellate Court and 
fistee the decree of the District Munsif.” 

* i (l) t&iX, 21 Bom), 797^ <2) 10 Calc,, 626 at p. 636. 

* 
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right ceased with the death of the vendor ; and the vendee cannot Aiyyagari 
he in a better position than his vendor. The remarks of the Judges, 
who referred the case of Rengasami v. Krishnayyan{ 1), support the 
contention that if the vendor dies, nothing passes to his vendee. 

The principle laid down by the Full Bench in the same ease also 
supports it, namely, that the share should be computed as that 
which subsisted at the date of the suit, and not at the date of the 
transfer. Tf that principle be followed now, the plaintiff here 
will get nothing. The law as it at present exists regarding the 
effect of an alienation by a co-parcener of his share in joint family 
property is not based on the ancient Hindu texts, but on judicial 
decisions ( Suraj Runstkoer v. Sheo Per sad Singh( 2)), and the miles 
now laid down should not be extended (. Lakshman Dada Naik v. 
Ranichandra Dada Naik(§)). A purchaser, who purchases such an 
interest, purchases a thing which is uncertain and fluctuating in 
its nature, and the transaction is a speculative one, and the equitable 
considerations which led the Courts to recognise such alienations 
in some cases do not apply. There is a distinction between a 
voluntary and an involuntary alienation. DeendyaVs Gase( 4) and 
Balgobind Das v. Naram Lal(5 ). The fact that an execution 
purchaser may be entitled to realise the share of his vendor if the 
vendor dies and if the execution proceedings have advanced 
sufficiently far, is not conclusive of the present ease, which is one 
of voluntary alienation. In the Privy Council case ( Madho Pershad 
v. Mehrban Stngh(6)) } it is remarked that the assignee gets nothing 
on the death of the assignor in the case of a voluntary sale, unless 
the Hindu law of survivorship is repealed. The conclusions 
arrived at in the judgments in Gurulingappa v. Nandappa(7) do not 
appear to be consistent. The present question has not been 
discussed in the Madras cases. One of several co-parceners cannot 
alienate a specific portion of the joint family property, and on that 
ground also the plaintiff’s purchase is fruitless. Unless t)ie 
principle laid down in Rengasami v. Erishnayyan{ 1) is departed 
from, it would seem to follow that the plaintiff here is not entitled 
to succeed. 


(1) 14 Mac!., 408 at p. 410. 

(3) I.L.R., 5 Bom., 48. 

(5) 15 All , 348 

(7) I.L.R., 21 B6m,, 707. 


(2) I.L.R, 5 Calc., 148 at p, 166. 
(4) I.L.R., 3 Calo., 198 at p. 206. 
(6) I.L.R., 18 Calc., 157 at p. 163. 
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S. Srinivasa Ayyangar for respondent — The question has really 
been settled. The authorities are all one way, and in favour of 
the position that the alienee from a oo-pareener of his share in the 
joint family property is entitled to bring a suit for partition even 
after the alienor’s death There is no decision contra. According 
to some decisions, originally, no co-parcener could alienate. It is 
extremely doubtful if the texts prohibit a co-parcener from alienat- 
ing his own share. Mitakshara, chapter I, verse 1, page 30, says, 
one unseparated sapinda has no power over the whole to make a 
gift, sale or mortgage. According to one opinion of Mr. Colebrooke 
and the earlier Madras decisions, the Mitakshara does not prohibit a 
co-parcener alienating his own share Later authorities, no doubt, 
inclined to the view that the power to alienate is founded upon an 
equity in favour of a purchaser for value. Whatever the true 
Hindu law may have been, it is now settled that, (1) in provinces 
other than Bombay and Madras, a co-parcener cannot sell, mort- 
gage, or give ; (2) in Madras and Bombay, he can sell, mortgage 
or otherwise alienate for value ; (his power to make a gift has 
been denied) ; (3) in all the provinces, the undivided interest can 
he attached and sold in execution. DeendyaVs Case{ 1) decided that 
when the execution-sale was in the lifetime of the judgment-debtor, 
survivorship cannot defeat it. The next step was taken by the 
Privy Council in Sura; Bunsikoer’s Case( 2). Attachment during 
the debtor’s life was held to defeat survivorship, even if the sale 
was held after death. These two eases lay down a principle 
equally applicable to voluntary sales, in provinces where the latter 
are allowed. A co-pareener’s undivided interest is specific, existing 
and definite (Tuffuzzool Hoosein Khan v. Rughoonath Pershad(3)). 
It is an existing and a vested interest (Mitakshara, chapter I, 
verse 1, page 4). The alienation divests the interest transferred 
from the co-parcener and vests it in the alienee. The transferor's 
subsequent death cannot divest what has already vested. This was 
clearly laid down by the Full Bench in Rengasami v. Krishnayym{ 4^. ( 
The actual decision in that case is erroneous and is opposed to tile 
decisions of the Privy Council in DeendyaVs Oase(5 ), Suraj Bmst» f 
koer’s Case(§) and Hardi Naram’s Case{ 7). Logically, the time of ; 
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(6) I L R., 5 Calc. ? 148 at p. 168. 

(8) I.L.R., 5 Calc,, 148 at pp 173-174. 


(5) I.L R , 18 Mad., 73. 

(7) LLJEL, 8 Oaib., 198 at £« AM< 



ascertainment ought to be the date of decree, not the data of suit. 
The Full Bench overlooked the principle laid down by the Privy 
Council that alienation operates as a severance ( Madho Penhad 
v. Mehrban Smgh( 1), c Jogemar NaramDeoY Ramchandra Putt (2)); 
and the alienee becomes as it were, a tenant-in-common, (Kalbppa 
Bin Gzrmallapa v. Venkate&Ji Vtnayal( 3)). Even if Rengasann v. 
Erishnayyan{ 4) is right, the Court expressly ruled the present point 
as I contend. It would also logically flow from it. The principle 
of Rengasann v. Knshnayyan(ty is that the alienee steps into the 
alienor’s shoes and is subjected to similar fluctuations of share. 
Accordingly, the alienee, who is alive, stands in the alienor’s shoes 
as if the legal persona of the alienor were continued m him. The 
alienor’s death does not, therefore, affect the alienee, who is alive 
and represents the alienor in the partition. Again, survivorship 
is only a title to property not already validly disposed of. But 
the law of Madras, allowing a co-parcener to transfer his share by 
private sale, does not recognise survivorship to that extent, though 
the family gets the price and there is survivorship as regards it 
{Erklmasamt Ayy an gar v. Rajagopala Ayyangar(b )). The power 
to make a private alienation, carries with it the necessary incident 
that the alienation can be enforced after death and that there is 
no survivorship, is expressly pointed out by the Privy Council in 
Suraj Bunstfroer’s Case{§) ; where, referring to the distinction 
between a specific charge on land operating even after death and 
a mere personal decree not so operating, their Lordships said, 
6i the existence of such a distinction would be the logical conse- 
quence of the power of a coparcener, as recognised in Madras and 
Bombay, to sell or mortagage joint-property to the extent of his 
undivided share.” That is conclusive. In JDeendyaTs Case{ 7), 
the Privy Council said the right of the execution purchaser was 
the right “ of compelling the partition, which his debtor might 
have compelled, had he been so minded, before the alienation 
of his share took place.” This shows that alienation vests an 
%terest which is to be worked out by a partition, treating it ns 
made before the alienation. In Suraj Bunsikoerh * Case( 8), the 

(1) I.L.& , 18 Calc , 157 (2) I.L R , 23 Calc,. 670. 

(3) I.L.E , % Bom., G76 , 11BH C.R at p. 81 5 12 B.H.C.R., 138, 
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Aiyyagari Privy Council observed, that if the law of Bengal were similar 
Venkata- ^ that of Madras, the mortgage executed by Adit Sahai would 
v. operate after his death as a valid charge upon the Monza %o 

ramayya 1 the extent of his own thin share. This, again, is conclusive on 
the point. ILardi Na ram’s Gase( 1) also decides the point in my 
favour. The High Court at page 631 and the Privy Council 
at page 636, held that the interest which is conveyed by the 
alienation is the right the co-parcener would haAC to a partition <rf 
the time of the alienation The Privy Council expressly staled 
that the matter ought to he treated as if a sale was to operate as a 
partition at that time. All these three cases in the Privy Council, 
as also section 41 of the Transfer of Property Act, are opposed to 
Bengasam v. Knshnayyan(2)> The ease of J ladho Pei shad v. 
Mehrban Singh(Z) is wholly inapplicable. That was a case of 
private alienation under the Mitakshara law of the northern 
provinces which does not recognise it. Lord Watson, at page 160, 
expressly referred to this and stated that the sales were, under the 
law of Bengal, invalid. In that view, any equity as to the refund 
of the price is a purely personal equity against the deceased co- 
parcener, a mere personal claim which, like a money-decree, cannot 
he enfoiced aftei his death. The cases of Alamelu v. Bengasami( 4) 
and the unroported cases (Second Appeal No 49 of 1888 and 
Second Appeal No 730 of 1896(5) — Bangay^na Shnmmsappa v # 
Ganapabhatta{Q ) and Gurlingappa v. Nandappa{ 7), are all in favour 
of the position that there can he no survivorship where an aliena- 
tion, whether it he a mortgage or a sale, has been made. 

Sir Arnold While, C J. — In the ease of Bengasami v. 
Knshnayyan{ 2) the point which was before the Full Bench tor 
consideration was whether, where the purchaser from a member 
of an undivided family of his share of the family property sues 
for partition, the share to be awarded to the plaintiff is to bo 
computed with reference to the state of the joint family at the date 
of the purchase or at the date of the suit. The Full Bench held 
that the share was to he computed with reference to the state of 
the family at the date of the suit. In the course of the judg- 
ment the question now before ns was considered. In discussing 


(1) I.LB,10Calc., 626 (2) I.L 

(3) I.L.B , 18 Calc , 157. (4) I L, 

(5) Vide pp, G97 and 698 supra 

(6) I.L.E , 15 Bom., 673 ; I.L.B , 21 Bom., 797, 

(7) 3 1 B.H.C.E., 72. 


(2) l.L B , 14 Mad., 408. 
(4) I L.B., 7 Mad , 588 
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the contention which had been put forward (though the question Aiyyagabi 
(lid not arise on the facts of the case then before the Court') V PNKATA ' 
inai li the vendor died before the purchaser effected a partition, « 
the purchaser would take nothing, the Judges point out that bTmayya* 
the purchaser acquires a vested interest by the sale and that 
the vendor being competent to sell, his subsequent death is an 
event which cannot divest the interest which has once vested 
Although these ohsoi \ ations aie merely obiter they seem to me to 
lay down the rule of law which, under the Mitakshara law as 
administered in this Presidency, is applicable to the facts of the 
present case. The same rule is laid down in an earlier Madras 
ease (Afomehi v. Rcngasami( 1)) where Sir Charles Turner puts 
it thus : — It a purchaser for value purchases the interest of an 
undivided co-parcener who dies before partition is effected, the 
contract nevertheless takes effect and the purchaser may apply for 
partition ' 

As regards the point now under consideration the same rule 
of law has been applied in Bombay. In the judgment in the 
ease of Gurulmgappa v Nandappa{ 2) the following proposition is 
laid down (page 806) : — “ As the purchaser does not by the death of 
his vendor lose his ught to partition so his position is not improved 
by the death of other co-parceners before partition ” It is now 
vc oil settled that under the Mitakshara law as it is administered in 
Madras and Bombay one eo-parcener may dispose of ancestral un- 
divided estate by private contract to the extent of his own share. 

Under the Mitakshara law as administered in Bengal the law 
which prevails in the other Presidencies as regards alienation by 
private deed has not been adopted. Sec the judgment of the 
Privv Council in the case of Suraj Bunsikoer v Sheo Persad( 3)„ 

In the Privy Council case of Madho PershadY, Mehrban 8ingh{ 4), 
the appeal was from Oudh where the law as administered in Bengal 
prevails and the decision is based on the Mitakshara law as admi- 
nistered in Bengal The authorities cited and discussed are 
Bengal cases, and I think the decision only applies and was only 
intended to apply to a case governed by the Mitakshara law as it 
prevails in Bengal. The question of the soundness of the decision 
in the case of Bengasami v. Knshnayyan{5) on the point which was 

(1) I.L B., 7 Mad , 588 at p 590. (2) I.L.E , 21 Bom , i797. 

(3) 5 Oalo , 148 at pp, 160, 167. (4) ,18 Calc , 157 

(5) I.B.B., 14 Mad., 408. 
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then actually "before the Court, viz , whether the time with rdtev | 
ence to which the share is to be ascertained is the date of purchase 
or the date of suit ? was discussed at some length in the course of 
the argument of the present case In the present case the result 
would be the same whether the time is taken to be the date of 
purchase or the date of suit. The point therefore does not arise 
and I do not think that a determination of the question is neces- 
sary for the decision of the question which has been referred 
to us In these circumstances I do not propose to discuss it. So 
far as this High Court is concerned theie is express authority that 
a suit, such as the present, is maintainable, and the decisions of 
the Privy Council do nob appear to me to be in conflict with the 
Madras decisions to which I have refened. 

I am of opinion that our answer to the reference should be 
that the suit is maintainable. As regards the remedy to which 
plaintiff is entitled, I think this is a matter which should be dealt 
with at the trial of the suit under the order of remand, which I 
think was rightly made. 

Mookf, I — I concur. 

Bhasuyam Ayyangab, J — The mam question referred to the 
Full Bench in this case, whether a suit by a purchaser from 
a member of an undivided Hindu family, of his undivided half 
share in two specific plots of land forming part of the joint family 
property of the vendor and his two undivided nephews, is main- 
tainable after the death of the vendor, against the surviving 
nephews, to enforce the sale, is, in my opinion, practically 
concluded in the affirmative by the authority of the Judicial 
Committee of the Privy Council in appeals from the High Court 
of Calcutta in cases governed by the Mitakshara law. 

Before referring to these, it is necessary to advert briefly to 
the difference between the Mitakshara law bearing on the question 
tinder consideration, as administered in the provinces of Madras 
tod Bombay on the one hand and the same as administered in 
Bengal and the North-West Provinces on tho other. Both here 
Biid in Bombay, according to a long course of decisions, an 
Alienation hy sale, mortgage or otherwise, by an undivided 
;#.einbM, of his interest in the whole or any portion of the joint 
y property in favour of a purchaser for value is perfectly 
fcyraen the transferor and the transferee ; and an in- 
|i .execution of a decree 
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In Bengal and the North-West Provinces, a purchaser from an 
undivided member, though he he a purchaser for value, acquires no 
valid title as against the alienor or the undivided family of -which 
he is a member ; and until some time back, even an involuntary 
sale in execution of a decree was equally invalid But the Judicial 
Committee of the Privy Council, m Beendayal v Jugdeeb Narain{\) 
held that so far at any rate as involuntary sales were concerned 
the law in Bengal must be assimilated to the law in Madras and 
Bombay, and that decision has been followed in several cases both 
by the Judicial Committee and the High Courts of Calcutta and 
the North-West Provinces* In *DeendaijaH % case the undivided 
faraih consisted of a father and a son, and a decree was obtained 
against the father only, on a mortgage bond executed by him, and 
in execution of that decree, the right, title and interest of the 
judgment-debtor in certain other family pi operty not covered by 
the bond wis sold and pm chased by the decree-holder himself 
who took exclusive possession of the property The son brought 
a suit against the purchaser and the father to recover for the 
family the whole of the property sold including the father’s share, 
and the High Court of Calcutta decreed the claim in its entirety(2) 
holding the sale to be voi 1 In appeal, the Judicial Committee 
came to the conclusion that the law in respect of a purchaser at an 
execution sale should be declared to be the same in Bengal as that 
which exists in Madras and held that * the right of the purchaser 
at the execution sale 9 should 4 be limited to that of compelling the 
partition which his father might have compelled, had he been so 
minded, before the alienation of his share took place 9 (the italics are 
mine) and accordingly t varied the decree of the High Court by 
u adding a declaration that the appellant as purchaser at the exe- 
cution sale has acquired the share and interest of the father in 
that property and is entitled to take such proceedings as he shall 
h© advised, to have that share and interest ascertained by 
partition ” In this case, no doubt, the father was alive both when 
the- ospmtion of the decree against him was completed by sale and 
also when decree was passed in the suit subsequently brought hy 
the son under which latter decree the purchaser was to be wholly 
dispossessed, without prejudice to his right to enforce the sale by 
m partition suit for ascertaining and separating the father's share 
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and interest: in the property sold. In the judgment their Lord- 
ships expressly state that the right of the purchaser is to compel 
the partition which his dobtor, the father might have compelled 
had he chosen to clo so immediately before the execution sale* 
but that they refrain from making a precise declaration as to 
his share since if a partition takes place not only Ins son, but his 
■wife also may be entitled to a share under the Mitakshara law 
as administered in Bengal. It may be said that the Judicial 
Committee in varying the decree of the High Oouit of Calcutta 
by adding the declaration above referred to did not contemplate 
a suit being brought by a purchaser, for partition, subsequent to 
the death of the vendor (the father) and that the decision of the 
Privy Council in this case cannot, therefore, be regarded as an 
authority that such a suit could be maintained after the alienoris 
death. Be that as it may, there is in this case a clear pronounce- 
ment by the Judicial Committee, that lor the purpose of ascertain- 
ing the interest and share of the undivided member which has 
passed to the purchaser, you are to see what it would he if a 
suit for partition had been brought by the alienor immediately 
before the sale and not what it would be at the date when the 
purchaser brings his suit to enforce the sale. 

The decision of the Privy Council in Sura / Bnmikoer v. Sheo 
Pcrsad( 1) passed (in 1879) two years after the above is a direct 
authority that a purchaser in execution of a decree against the 
father alone can work out his right as purchaser by a suit for 
partition brought alter the death of the father In that case, a suit 
had been brought against the father only, upon a mortgage bond 
executed by him, and a decree had been obtained thereon in 
execution of which the property mortgaged was sold and 

purchased by a stranger. Before, however, he was put into 

possession of the property, a suit was brought on behalf of the 
minor sons of the mortgagor by their mother and guardian 
against the purchaser and the execution creditor, for the 
adjudication of their rights and confirmation of their posses- 
sion and the setting aside of the auction sale and for an 

injunction to restrain delivery of possession of the pioperfcy 

sold to the purchaser. It was found that by reason of the 
nature of the debt neither the sons nor their interests in the 
property sold were liable to satisfy the father’s debts and as the 


(l) LR.,6I.A., 88 j (SO) LIAR, 5 Calc, 
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mortgage was not made by tbe father for a family purpose, it was Aiyyagabi 
as a mortgage invalid under the Mitakshara law as administered Iama yya' 
in Bengal, even in regard to the father’s share. The High Court v - 
of Calcutta, however, dismissed the sons 5 suit as the purchaser was Ruiayya 
a stranger who had no notice of the nature of the debt. Before 
the Privy Council, the extreme contention on behalf of the infant 
sons was that nothing passed or could pass to the respondent 
under the execution sale because, on the death of the judgment- 
debtor before the sale, the whole of his interest vested by survivor- 
ship in his sons, leaving nothing upon which the execution could 
operate. The extreme contention on behali of the respondent was 
that the sale took effect on the whole of the mortgaged property, 
and passed the interests of the sons as well as of the father therein. 

An intermediate proposition, which was upheld by the Privy 
Council, was that the sale was operative upon the light, title and 
interest of the judgment-debtor m the property put up for sale, 
so as to pass the share which upon a partition effected m his life- 
time, the father would have \ een entitled to, in the propeity sold. 

Adverting to these contentions their Lordships observed as fol- 
lows^) : — “It seems to be clear upon the authorities that if the 
debt had been a mere bond debt, not binding on the sons by virtue 
of their liability to pay their father’s debts and no sufficient pro- 
ceedings had been taken to enforce it in the father’s lifoume, his 
interest in the property would have survived on his death to his 
sons, so that it could not afterwards be xoachedby the creditor in 
their hands. On the other hand, if the law of the Presidency of 
Fort William were identical with that of Madras, the moitgage 
executed by Adit Sahai (the fathci) in his lifetime, as a security 
for the debt, might operate, aftei h?s death , as a valid charge upon 
Bismmberpore to the extent of this one-t/w cl share [the italics are 
mine] . The difficulty is that so far as the decisions have yet gone, 
the law as understood in Bengal does not recognize the validity of 

such an alienation They (their Lordships) think that 

at the time of Adit Sahai’s death, the execution proceedings under 
which the Mouzah had been attached and ordered to be sold had 

gone so far as to constitute in favour of the judgment-creditor a 

valid charge upon the land to the extent of Adit Sahai s undivided 
share an d interest therein which could not be defeated by his 

(1) I.L R., 5 Calc , 148 pp 173 -274, j 
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the execution sale was to transfer to the respondent, the undivided 
share in eight annas of Mouzah Bissnmberpore, which had formerly 
belonged to Adit Sahai in his lifetime and thoir Lordships are 
of opinion that, notwithstanding his death, tho respondents are 
entitled to work out the rights which they have thus acquired 
by means of a partition.” 

In the above extract from the judgment of the Privy Counoil 
there is an express pronouncement by the Judicial Committee that 
if the mortgage bond in question in this case were given by an 
undivided Hindu father having two sons, governed by the law of 
Mitakshara as administered in Madras, it would have operated 
after his death as a valid charge to the extent of his own <jne- 
third share as against his two sons, though the mortgage debt was 
not such as would bind the sons. In other words, though no suit 
be brought during the lifetime of the father to ettfon$W#t 
mortgage made by him, yet the sons’ right by survivorship on the 
death of the father does not prevail in respect to the father’s share 
in the mortgaged property and the mortgagee may, in a suit 
brought against the sons, after the death of the father, enforce it 
to the extent of the father’s one-third share. Though, under the 
Mitakshara law as administered in Bengal, a voluntary alienation 
made by the father does not prevail, as in Madras, even to the 
extent of the alienor’s share, yet an attachment made or an order 
for sale obtained, in his lifetime, is recognized by the Privy 
Council as sufficient to transfer the alienor’s share and interest in 
favour of the purchaser, though the actual sale takes place subse- 
quent to the death of the father. A purchaser of the interest 
of an undivided member under an involuntary sale has to work 
out his rights under the sale by a suit for partition in the same 
way as a purchaser under a-voluntary sale. If, in the former 
ease, notwithstanding the death of the judgment-debtor beioro the 
sale and therefore necessarily before a partition suit by the 
purchaser, the right of survivorship is no; impediment to the 
purchaser working out his right by partition after tho death of 
the judgment-debtor, it necessarily follows that the death of a 
t volwtar 7 vendor could be no impediment to the purchase!; 
eing the sale in respect of the vendor’s share as against 
ving members. If a mortgage bond executed by i 
her can be enforced by the mortgagee after the 



* y rf H * i h sfigp* 

* ^ •« 


VOh XXV.] 


MADRAS SERIES. 


of the mortgagor against the surviving members of the family, ^ irrA6Afc 
as oxpressly declared by the Privy Council in the above case, VksK4ta ‘ 
with reference to the law of Mitakshara m Madras, a purchaser * AM £ YA 
by sale from sueh undivided member cannot be in a different and ZmttrT, 
worse position 

The next ease before the Privy Council which has an impor- 
tant bearing upon the question under consideration is that of 
Hardi Nat am Sahu v. Bader Perl ash Misser {\ ) decided in 188-3. 

In that case a creditor obtained a decree for money against the 
father only and in execution attached, caused to be put up for 
salo and himself bought the right, title and interest of the 
judgment debtor in certain property which belonged to him and 
to his minor son jointly, and obtained possession Shortly aftfr- 
wards, the judgment-debtor made a gift of his interest in the 
family property m favour of his minor son. A suit w as there- 
upon brought on behalf of the minor son to recover the wholo of 
the property purchased by the decree-holder. During the 
pendency of the suit another son was bom to the judgment- 
debtor and it was contended before the High Court that a share 
should bo allotted to such son also. The High Court, however, 
following the decision of the Privy Council in Suraj Bunsi Koer 
v. S/teo Persad(2), overruled this contention and h"ld that the 
property which passed to the defendant — the purchaser — was the 
share and interest of the father which would have been allotted 
to him if a partition of the family property had +aken place just 
before the execution sale and that as the familv at that time 
consisted only of the father, his wife and one son, the father was 
entitled to one-third share and that such one-third share ought to 
bo allotted t<' the defendant — the purchaser — and the other two- 
tliirds, to the minor plaintiff and bis mother. The ease was carried 
in appeal to tlio Privy Council by tlio defendant — the purchaser — ■ 
principally on the ground that the sale should be upheld in iU * 
entirety as it was not shown that the decree dobf was contracted 
by the father for any illegal or bnmoial purpose The judicial 
Committee affirmed the decision of the High Court, holding 
that the purchaser became entitled only to one-third which c 

would have been the share that would have been allotted to 
the father if a partition had taken place at the time of the sale. | 
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AimaiBi Pending the appoal to the Privy Council the mother died, hut { 
bamTyya' &e decision of the Privy t ouncil proceeds on the footing that 

«• neither the birth of th<* second son after the dato of the execution 
Aiyyagari , . I 

#amayya. sale, nor the subsequent death of tho mothor before a partition f 

was effected, affected the share to which the purchaser heeome 

entitled at the date of the execution sale. In connection with 

this ease it may also he observed that, in tho opinion of their 

Lordships of the Privy Council, the proper decree to h‘ passed 

in a suit against a purchaser from a member of an undhidid 

Hindu family, is, as in Deendayal’s case, for reem ery of possession 

of tho whole property with a declaration that tho defendant-- the 

purchaser-— had acquired the share and interest of the judgment- 

debtor in such property and was entitled to take proceedings to 

have it ascertained by partition. 

The learned pleader for the appellant strongly relies upon the 
decision of the Privy Council in MaJJio Per shad v. Mehrhan 8ingh{ 1) 

[passed in 1890] as an authority that the undivided share on tho 
death of the vendor passes by survivorship, if the purchaser had 
not, during the lifetime of the vendor, taken steps to effect n j, 
partition of such share. That case was an appeal from Oudh and 
it was there “ conceded in argument; that the lules of the Mitak- 
shara law which prevail in the Couits of Bengal are applicable in 
Oudh to the alienation of interests in a joint family estate.” It 
was accordingly held that a sale made by one of two undivided 
members of a joint Hindu family without any legal necessity or 
the consent of the other member was void, both during the life- 
time of the vendor and after his death and that therefore his 
undivided share passed by survivorship to the surviung member, 
according to the ruling of the Full Bench of tho Calcutta High 
Court in Sadahai t Prasad v. Fool bash Koer{ 2), in which it was held 
that where family property is mortgaged by an undivided member, 
for a purpose not binding on the family, such mortgage will 
not, under the Mitakshara Jaw as administered in Bengal, affect 
the property mortgaged, or the mortgagor’s share and interest § 
therein, and that on his death, therefore, the property passes to 
the surviving members unaffected by the mortgage and can he 
recovered by them without redeeming the mortgage. The main 

T -tfcr t * 4' f Vir 
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contention before the Privy Council on behalf of the purchaser — 
appellant - based on the authority of Mahabeer Prasad v, 
UamyadH%ngh{ 1) was that the price paid by the appellant ought to 
be doclartd a charge on the interest and share of the deceased 
vendor* in overruling this contention, Lord Watson, deliveiing 
the judgment of the Judicial Committee, observed as follows : — 

<c T.ieir Lordships are unable to see that any analogy exists 
between that case and the present. It is unnecessary to decide 
whether if Zalirn Singh (the vendor) had been still alive, and so 
entitled to resume his undivided share on cancellation of the sale- 
deeds, it would have been possible to order partition and to 
charge Z dim’s divided share with the Rs. 10,000 paid to him by 
the appellant. That course is rendered impossible by his death. 
It might have been quite consistent with equitable principles to 
refuse Zalim restitution of the interest which he sold except on 
condition of its being made at once available for repayment of the 
price which he received But the respondent is not affected by 
any equity of that kind. He took in his own right by survivorship 
and is not liable for the personal debts and obligations of his 
uncle Zalim ; and it appears to their Lordships that an equity 
which might have been enforced against Zalim’s interest whilst 
it existed cannot he made to affect that interest when it has 
passed to a surviving co-parcener, except by repealing the rule of 
the Mitakshara law.’ 1 

hi this very case Lord Watson points out that if there has 
been an attachment of a member’s undivided share during his 
lifetime in execution of a decree against him at the instance of a 
creditor, that will he sufficient to support the alienation of a 
member’s interest in the estate or a sale under the execution and 
to defeat the rights of survivorship of the remaining members in 
respect of such interest or share. 

The principle affnmed by this decision, viz., that, on the death 
of an undivided member, a debt due by him personally cannot be 
charged against his interest and share in the joint family property 
or realised by attachment and sale thereof, is equally applicable 
in this presidency. Thus, a simple creditor of a member of an 
undivided family, even if he has obtained a decree against him 
which however, has not been enforced in his lifetime by attachment 
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of his interest in the family property cannot, after his death, seek 
to enforce the decree against such share and interest. In Bengal 
and the North-Western Provinces, a mortgage or sale made by an 
undivided member without legal necessity or the consent of the 
remaining members, being altogether invalid as a mortgage or 
sale, the mortgagee or vendee is only in the position of a simple 
creditor as against the undivided member and the position of a 
simple creditor of an undivided member is the same under the 
Mitakshara law as administered in all the provinces. 

I shall now proceed to consider a few of the decisions of this 
Court bearing upon the question, — chief among them, ihe Full 
Bench decision of this Court in Rengasami v. Rri%hncnjyan{ 1), The 
learned J udges, who made the reference to the Full Bench in that 
case, stated their opinion as follows, in the order of reference 

“ He i, the vendor) cannot put his alienee in a better position 
than himself and thereby prejudice his co-parceners, and the 
alienee, therefore, must be liable, until he obtains paitition, to the 
same fluctuations in the amount and value of the share caused by 
changes in the number and circumstances of the family as his 
alienor would have been liable to if the alienation had not taken 
place. It was pressed upon us in argument that, if this be so, the 
purchaser might, in some cases, take nothing, for his vendor might 
die before anything was done to enforce the purchase, and also 
that if the purchaser is to be liable to have what he has purchased 
diminished by changes in the family, he must also have the 
benefit if such changes should increase the share of his vendor. 


4 * 


It seems to us that both these consequences logically follow from J 
the legal position which the alienee occupies, and wc do not see 
that they involve any absurdity. He uho purchases the interest 
of a member of an undivided family in the family property 
purchases that which is from its nature uncertain and the purchase 
must always partake of the nature of a speculative transaction ; | 

but he knows perfectly well what he is buying and is not to be 
pitied if he gets less than he hoped for any more than he is to be f> 
blamed if he gets more ” (pages 410-dll).' With all deference to 
the learned Judges, I am compelled to dissent from theil* opinion 
a« to the character and incidents of an alienation, made by an un- 
, divided member, of his share and interest. The Pull Bench adopted 
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the view of the referring Judges only to the extent of holding 
that if the alienor’s share in the family property diminishes after 
the date of the alienation by the birth of other co-parceners in the 
family, the share which the alienee will be entitled to get will only 
be the diminished share which the alienor himself will be entitled 
to, on the date of the suit which the alienee may institute for the 
purpose of enforcing the sale by partition of the family property. 
But in the judgment of the Chief Justice and Muttusami Iyer, 
J * — which was concurred in by the other two Judges without any 
qualification — the Pull Bench, expressly dissents from the view 
that the purchaser will take nothing if the vendor dies before the 
purchaser effects a partition, or that he will take a larger share if 
between the date of the alienation and that of his suit, there is a 
diminution in the number of co-parceners The actual decision in 
this ease no doubt was that the purchaser was entitled only to a 
diminished share, as in that easo new co-parceners had been born 
between the date of the alienation and the date of the suit by the 
purchaser. But that decision cannot be relied upon as logically 
leading to the conclusion that the purchaser will take nothing if, 
as in the present case, the vendor dies before proceedings are taken 
by the purchaser to enfoice the sale by partition — having regard 
to the fact that the learned Judges expressly guarded themselves 
against such conclusion. In my opinion the actual decision in the 
case itself is opposed to the principle on which the above decisions 
of the Privy Council proceed, none of which is referred to in the 
judgment except DeendayaPs case, and even that for another pur- 
pose. But whether that is so or not— -a point which it is unnecessary 
to decide in this case— there is nothing in it to warrant the 
contention that the share and interest conveyed by an undivided 
member of a Hindu family will lapse to the family ou his death 
unless the purchaser has, in the meanwhile, enforced the sale by 
partition. If that should be the result when no suit has been 
instituted by the purchaser prior to the death of the vendor, the 
result would be the same even if the vendor he alive at the time of 
the suit but died before the passing of the final decree therein. It 
seems to me that the right of survivorship is incompatible with 
the position that a member of a Hindu family can alienate his 
undivided share and interest for value— a position which has long 
been established by judicial decisions both in Madras and in 
Bombay, To hold that the right of survivorship will prevail 
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Autagaei against the purchaser would be tantamount to assimilating the law 
Iamxtya* i n Madras and Bombay, in this respect, to that in Bengal and tho 
Aiyyagaki ^ Gi'th-Westom Provinces — whereas tho tendency of tho Privy 
Eama\ya. Council, if not of the High Courts themselves, has been gradually 
to assimilate the law in Bengal and the North-Western Provinces 
to that in Madras and Botnbay, the course of decisions in both of 
which is but tho natural development of the principle that under 
the Mitakslrara law every co-parconer can enforce partition at his 
will and pleasuro even as against his father. 

In meeting the contention that if the vendor dios before the 
purchaser effects a partition, the latter will take nothing, tho 
interest conveyed under an alienation made by an undivided 
member is thus explained in the full Bench decision — 

“ The answer is that the interests carved out by the sale vest 
in the purchaser at once and that the vendor being competent to 
sell, his subsequent death is an event which cannot divest the 
interest which has once vested and, for the purpose ot giving effect 
to his contract of sale, tho purchase must be dealt with as if 
the seller wore alive when the purchaser demands partition.” 

I fully concur in this statement of the law save that in place 
of the concluding words “ as if the seller were alive when the pur- 
chaser demands partition,” 1 would substitute “ as if a partition 
of the family property had been made immediately before the 
sale.” So far as the present case is concerned it is immaterial 

whether the above statement of the law is thus modified cr not 

foi the only fluctuation in tho number of co-parceners in tho family 
between the date of the alienation and the date of Hie suit has 
been the death of tho alienor himself. 

The decisions of this Court in ALtmrtu v. Reng ,sami(l) and in 
some unreported cases referred to in the order of reference are 
directly in point, hut it is argued that they carry no weight as tho 
question is not discussed in them, being dealt with “ as settled law,” 
and as no authority is quoted in them, and that up to the date of 
the ruling m Alamelu v. Rcnymmt{\) there appears to have been 
no decision of this Court to the same effect. 

The question of a member of an undivided Hindu family 
alienating family property for his own purposes is not a topic dealt 
with, as far as I am aware, by any texts of Hindu law or by the 

(1) LL.E 3 7 &ad., § 88 * 
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commentators. No express authority on the subject can therefore Aun^ruHi 
he found in the Hindu law hooks, and it is questionable whether ramayya 
an 'alienation by a co-parcener of his undivided share and interest AlY yj GAia 
was recognised by Hindu jurists. As observed by the Judicial Ramayya, 
Oommittco £1 there can bo little doubt that all such alienations, 

■whether voluntary or compulsory, are inconsistent with the strict 
theory of a joint and undivided Hindu family and the law as 
established in Madras and Bombay has been one of gradual 
growth, founded upon the equity which a purchaser for value has 
to be allowed to stand in his vendor’s shoes and work out his rights 
by means of a partition ” {Suraj Bmm Koer v. Shoo Fenac/{ 1)). 

Before discussing the question further, with referoneo [to the 
growth of the judiciary law, I may point out that before the date 
of the ruling in Ahmclu v Eaiga,amt{2), there was a ruling to 
the same effect in Ycncutachdla PiUcnj v. Chmncuya Mudaliar{3). 

In that case, the vendor (one Subbaraya Mudali) as one of two 
co-parceners was entitled to a moiety of the joint family property. 

1 Le sold one entire village and put the purchaser iu possession thereof. 

After the death of the vendor the surviving co-parcener brought a 
suit to recover his one-half share in the ullage. The purchaser- 
resisted the suit on the ground that the entire village formed less 
than a moiety of the whole family property and that therefore 
the conveyance would operate to vest in him the whole village. 

Though the principle was recognized “ that each co-parccnor has 
a a estod present undivided estate in his share which he may at 
any time convert into an estate in severalty by a compulsory or 
voluntary partition, and that such estate was transferable like any 
other interest in property,” yet the contention that the vendee was 
entitled to the whole village was overruled on the ground that 
though the extent and value of the village in question was less than 
the extent and value of a moiety of the entire family proper y, yo 
us the vendor was entitled only to one moiety m hevd ago, 
the conveyance could operate to convey only a moiety of the vd age. 

It will horo ho noted that though the vendor was dead at the time 
of le suit, yet it was not contended or held that his share lapsed 

by survivorship to tho plaintiff, ana tne pur r 

Jtat of a moiety. This d..i«ion, so fa as A M* that tho 


(1) U.S., « Ma. «• “ V' “ m ** 
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Aiyyagari purchaser can recover the share of the vendor by a partition 

VttVIP AiPi_ TAT. of 1 

only of the specific property sold, has been modified by subsequent 
decisions ( Vcnhatarania v. Meera I,abai(Y] and Palau i Konan v, 
Masakonan(2}), and the law as now settled is that the purchaser can 
enforce the sale only by a partition of the on tiro family pioperty 
and if in such partition the property sold can, with due regard to 
the interests of the other sharers, to the debts due by tho family and 
to an equitable allocation of tho various items of family property 
to the shares of the several eo-parceners, be wholly allotted to tho 
vendor s share, the purchaser will be entitled to the wholo property 
which the vendor professed to convey to him 

According to the theory of an undivided Hindu family, each 
member has a present vested interest, which, by a partition at his 
will and pleasure, can be converted into a separate interest The 
judicial decisions have recognised that such interest is transferable 
either in whole or m part for value and that the transferee there- 
fore takes a vested present interest. What is transferred to him 
is thus a present vested interest and not a future contingent 
interest, uncertain and fluctuating, until the transferee actually 
effects a partition— even assuming that such a contingent and 
possible future interest could legally be transfeired [vide section 
6 (a) of the Transfer of Property Act], The transfer in question 
operates upon tho vested interest which the transferor had in the 
family property just before the alienation and the same is con- 
verted for the benefit of the transferee into the separate share and 
interest of the transferor by a partition of the family property at 
the time of such alienation The estate that is transferred to and 
vested in the alieneo is not an “ equitable inteiest ” as understood 
in the English law, hut a ‘ legal estate ’ which has to be reduced 
into possession by the alienee standing m the shoes of the transferor 
and effecting a partition on the footing on which tho family and 
the property both stood at the time of the transfer. No subsequent 
ahenations made for purposes binding upon the family or by tho 
Vendor himself can affect the interest that has passed to the prior 
transferee, nor will such interest he enlarged or diminished by 
fluctuations in the number of eo-parceners in the family Thus, to 
take tho two extreme cases where a co-pareeneer has transferred 
¥ hlS nndivided shai ' e m tIle joint family property, the 



( 2 ) I L,R , 3 20 Mad., 243 * 
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death of all the other co-parceners before the vendee sues to enforce 
the sale will not entitle the vendee to recover from his vendor, the 
sole surviving member, the whole of the joint family property, 
la or, on the other hand, will the death of the vendor prior to the 
enforcement of the sale divest the vendee of the interest vested in 
him by the sale 

The vendee’s suit to enforce the sale by partition is not a suit 
for 6 partition, 5 in the technical sense in which ‘ partition 5 or 
4 vibhaera 5 is used in the Hindu law. A suit for partition, in the 
technical sense, can be brought only by an undivided member of 
the family. The right to such paitition is personal to him and 
not transferable Such a suit can be brought only in the lifetime 
of the co-parcener and evonif so brought, it will abate if he should 
die before final decree, without leaving male issue. A partition 
in the technical sense, whether effected amicably or by decree of 
Court, breaks up not only the joint ownership of property, but also 
the family union, % e ., the corporate character of the family. Each 
member thereafter becomes a divided member with a separate lino 
of heirs to himself. An undivided member of a family, though 
he may alienate either the whole ( Guruhngappa v. Nandappa{ 1)), or 
any part of his undivided share will continue to be an undivided 
member of the fa mil y with rights of survivorship between himself 
and the remaining members in respect of all the family property 
other than what he has transferred. No doubt such a member acts 
unfairly towards the rest of the family and if they are dissatis- 
fied with his so doing, their only remedy is to become divided 
from him When a partition is effected subsequent to such 
alienation, either amicably or by suit, the propeity alienated will 
be included in such partition and debited to the share of the 
alienor The transfeiee, however, does not step into the shoes 
of the transferor as a member of the family and there will be 
no community of propeity between him and all or any of the 
members of the family in respect either of the property transferred 
to him or the rest of the family property The only^ uncertainty 
or speculative character of his purchase, which may exist in certain 
cases, is not as to the extent of the share and interest transferred, 
but the impossibility of predicting what particular properties 
would be allocated to his vendor's share if a partition were effected 
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Aiyyagam immediately before the transfer. A co-pareener may profess to 
eamayya" alienate either his undivided share in the whole of the family 
Aiyyagaei P ro P er ty or Ws undivided share in some specified portion of tho 
Kamayya, family property — as in the present easo — or the whole of a speci- 
fied portion of the family property — as in the case in Vcnhatachdta 
Pillai v. Ohnnaiyct Mihdalim( 1). The same thing ma> take place 
in the case of involuntary sales also In all these cases, the sale 
operates upon the interest and share of the tian^feror as the same 
existed at the date of the transfer and the transfeicc must work 
out the transfer hy bringing a suit for ascertaining what the share 
and interest of the transferor wa& at the date of the transfer, 
Such a suit is not technically a suit for partition and the decree 
which ho may obtain enforcing the transfer, cither in whole or in 
part, hy a partition of the family properly will nob by itself break 
up the joint ownership of the members of tho family in the 
remaining property, nor tho corpoiate character of tho family 
Such being the nature and consequences of a suit to enforce a 
transfer — in which suit partition of the family piopeitv has to he 
made only incidentally foi the puipose of working out the 
transfer — it is immaterial whether the suit is brought during 
the hietimo of the alienor or after his death The cause of action 
on which the suit is based is the transfer made to the plaintiff 
of the interest of the transferor at the date of the transfer in 
tho family property to which the transfer relates. When the 
transfer is of an undivided interest in the wholo of the family 
property, the transferee will get whatever may be allotted to the 
transferor’s sliaie in a suit for paitition But if tho ticinster 
relates to anv specified poition of tho family pioperiy, there is the 
risk that it may turn out that in a partition of the whole property it 
is impracticable or inequitable to allocate cither the whole or a pait 
of such specified portion to the share of the transferor. Whether 
the transferee brings his suit immediately after the transfer or at 
any time during or after the lifetime of the transferor, the transfer 
will have to be enforced by effecting a partition in tho samo 
way as it would bo if the partition were effected immediately before 
the transfer. If it be found impracticable or inequitable to allot to 
the transferor’s share tho whole or any portion of the specific 
property transferred, the transfer will become inoperative either in 

(X) 5M.H.0.R, 168, 
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whole or in part, as the case may be, and in that case the transferee Aiyyagabi 
can only have an equitable claim for compensation against the 
alienor and on the piineiple laid down by the Judicial Committee 
in Madho Penhady. Mehrban Smgh( 1) such claim for compensation 
cannot, in the case of the alienoi’s death, be enforced against the 
surviving members of the family against whom the transferee has 
no equity and who have taken in their own right by survivorship. 

The claim of a transferee from a co-parcener to work out the 
transfer is no doubt an equitable claim in the sense that he must 
bo a transferee for value and in cases where the transfer relates to 
a specific portion of the family property, he has no legal right, any 
more than liis transferor himself, to insist on that specific portion 
being allotted to the share of the vendor. Being a purchaser for 
value he will have an equity to have such portion or so much 
thereof as is practicable so allotted, if that can be done without 
prejudice to the interests of the other sharers. In any suit which 
may be brought by him to enforce the sale, all the members of the 
family should be joined as parties as in a partition suit, tho 
subject-matter of the suit being the family property as it existed 
at the date of tho tiansfer. Such a suit may, at the option of the 
members of the family, assume the character of a family partition 
suit and a decree may be passed for paitition, among all the 
members, of the entire family propoi ty 

In the present ease, the plaintiff, who seeks to enforce tho sale 
after the death ot tho -vendor against his two surviving undivided 
nephews, seeks to recover, by partition, one-half of two plots of 
land measuring 4 acres 52 cents, in which an undivided moiety 
was sold to him, the plots themselves forming only a poition of 
the joint family propeity as it existed at the date of the sale. It 
being admitted, as I presume, that the vendor was entitled to a 
half share in the whole o the family property, there can bo no 
doubt that t io extent of land claimed is within the limits of the 
vendors share and the only question for determination in the ease 
will be whet ler, having regard to the nature and value of the plots 
of land in question and tho rest of the family property, a moiety 
of the fields in question could equitably have been included in the 
vendor’s share, if a partition had been effected between the vendor 
and his nephew s at the date of the sale. 


(1) IS Calc 4 167* 
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Aiyyagari As regards the analogy between a person buying a Rinda 

Iamayya" widow’s life-estate and a person buying the interest of an undivided 

v ' co-parcener it seems to me that such analogy as there is between 
Aiyyagari r 

Bamayya. the two leads to the inference that a person buying from an 
undivided co-parcener necessarily buys an estate lasting beyond 
the lifetime of his vendor unless, of course, the family has only a 
limited interest in the property, and that his death, cannot affect 
the purchaser’s interest. 

In my judgment in Sriramulu v. Kmtnama{\) after referring 
to the nature of a widow’s estate under the Hindu law, and 
her power of alienation for a necessary purpose according to the 
standard of Hindu law, I stated that “ the texts of Hindu law, 
however, do not deal with a widow’s power of alienation of her 
husband’s estate at her will and pleasure for the term of her life or 
for any shorter period, but she is enjoined by those texts to restrain 
her personal expenditure within the modest limits which were 
considered suitable to her bereaved condition. But it has now long 
been established by judicial decisions that a Hindu widow has an 
absolute right to the fullest beneficial interest in her husband’s 
property for her life and that she has a personal right therein 
which she can exercise at her will and pleasure by giving, selling 
or transferring the estate to another for her own life.” Similarly 
| a co-parcener in an undivided Hindu family can, under the texts 

of Hindu law, deal with the family property for necessary pur- 
poses and there is nothing in those texts, as far as I am aware, 
empowering him to alienate his undivided share and interest at his 
will and pleasure aud for his own purposes. But it has now lon*g 
been established by judicial decisions that a co-parcener has a per- 
sonal right in the family property to the extent of his undivided 
share and interest therein, which right he can dispose of at his will 
and pleasure in favour of a purchaser for value though not in 
favour of a volunteer. A Hindu widow, according to judicial 
decisions, has a personal right in her husband's estate which she 
can dispose of for her life only whether in favour of purchasers for 
value or volunteers. Her personal right iu her husband’s estate is 
only an estate for life and therefore, even if the purchaser enforces 
the sale and recovers possession during her lifetime, his right 
, v M the property terminates with her life. But a co-parcener’s estate 
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and interest to the extent of his share in joint family property is Aiyyagari 
not one for his life only, a» in the case of a widow ; and if the ramTyya 
family estate he an estate in fee simple, the individual estate of AlyyAGAM 
each of the co-parceners, which he can dispose of for value, is also Eamayya. 
one in fee simple and the purchaser therefore acquires an estate in 
fee simple and not one limited to the lifetime of the vendor — and 
the death of the vendor, whether before or after the purchaser 
works out the transfer and reduces the estate into possession, cannot 
affect his right, title and interest in such estate. 

For the foregoing reasons, I would, in answer to the question 
referred to the Full Bench, say that the plaintiffs suit is maintain- 
able and that he is entitled to recover, by partition, a moiety of 
the plots of land in question if such moiety could have been 
equitably allotted to the plaintiff’s vendor’s share in case a parti- 
tion of all the family property, between him and Ms nephews, had 
been effected immediately before the sale to the plaintiff. 


APPELLATE CIVIL. 

Before Sir Arnold White , Chief Justice^ and Mr . Justice Benson . 

AMBALATHILAKATH MOIDIN KUTTI (Second Defendant), mo 2. 

Appellant, Janna^23 


AMBALATHILAKATH KUNHI KUTTI ALT (Plaintiff), 
Bestondent * 


■ Civil" Procedure Cede — Act XIV of 1882, s. 283 — 
an order has been made ” 


Party again zt whom 


Plaintiff sued to recover possession of immoveable property. The land in 
question had, on a previous occasion, been attached in execution of a decree against 
plaintiff, whereupon his younger brother, the present second defendant, had 
preferred a claim-petition, on which an order was passed holding that plaintiff 


1 1 : 
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preferred a ciaim-peuinuu, uu. wu>vu «u ... — — © j 

* % (then judgment-debtor) and second defendant (then claimant) were jointly 
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oidered to he sold, the claimant’s claim thereto being rejected. Plaintiff satisfied 
Che decree and the property was not sold. He now sued to recover possession 
of it: 

Held, that, having regard to the terms of the order in the claim proceedings 
and to the fact that it had not been proved that plaintiff bad actually received 
nouce of them, plaintiff was not a party against whom an oider had been made, 
within the meaning of section 2^3 of the Code of Civil Proceduie, and that the 
order was not conclusive as against him. 

Net etom PetengarypiomY, Tayanbany Pai ameshwaren Kamludi i, (1 M H,C B , 
472), doubted. 


Suit to recover a saw-pit, Plaintiff alleged that he had leased a 
piece of land to first defendant for a saw-pit to be made on it, 
that first defendant made the pit, and transferred his claim to 
second defendant, who paid rent for some time and then leased 
the property to third defendant, and that the defendants refused to 
surrender the land to plaintiff when asked to do so, though the 
term of the lease had expired. First and second defendants 
contended that the land belonged to plaintiff and second defendant 
jointly, both being parties to the lease, that first defendant had 
transferred his right to second defendant, and was consequently 
under no liability Second defendant (who was plaintiff's younger 
brother) fuither pleaded that by an order parsed in n claim- 
petition filled as exhibit I), which second defendant had profeired 
when the property had been attached by the holder of a decree 
against plaintiff, it had been heMthat it belonged to plaintiff and 
second defendant jointly Third defendant supported second 
defendant and offered to surrender the portion of the property of 
which he had possession on receipt of compensation for improve- 
ments. Exhibit I was a claim-petition presented by second defend- 
ant, as claimant, on the property being attached by Kaehayi Amed, 
a decree-holder for the amount clue to him by the present plaintiff, 
who was then the judgment-debtor. The material parts of] the 
oider were as follows : — “ The claimant and the judgment-debtor 
are brothers living apart from each other under the family karar 
since 1875 , The questions here are whether the three 

pits and the paramha under attachment are the exclusive property 
of the judgment-debtor or whether they are his farwad property 
* • • • Seeing that the claimant and judgment-debtor are now 

members of practically two different tarwads the improvements 
which they effected in the plaint paramha and the saw-pits must 
be presumed to belong to them jointly .... I am therefore 
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o! opinion that the claim is good to the extent of one-half of the 
paramha and that the other half of it and the three saw-pits are 
liable to bo sold as the property of the judgment-debtor.” It 
was ordered as follows : — “That a moiety of the paramba and trees 
belonging to the claimant be released from attachment. Claimant’s 
throe pith have not been attached. Judgment-debtor’s three pits, 
which are under attachment, will be put op to sale, the claimant’s 
claim thereto being rejected.” The District Munsif held that 
(wen though the property might he the joint property of plaintiff 
and second defendant, plaintiff, as senior member of the tarwad, 
was entitled to recover the saw-pit leased by him. He also held 
that second defendant held possession as assignee of plaintiff’s 
tenant, lie decreed that on plaintiff’s paying second defendant 
compensation for improvements the property should be surrendered 
to plaintiff by second and third defendants. This was confirmed 
b\ the District Judge on appeal. 

Second defendant preferred this second appeal. 

J. lu Rosano for appellant. 

C . Sanhtran Nayar for respondent. 

Judgment.— Having regard to the terms of the order made in 
the claim proceedings and to the fact that it was not proved that 
the plaintiff actually received notice of the claim proceedings, we are 
of opinion that the plaintiff is not a party against whom an order 
has been made within the meaning of section 283, Code of Civil 
Procedure, and that the order is not conclusive as against him. 
We do not think the decision of the Dull Bench (. NeUetom Peren - 
garyptom v. Tayanbairy Parameshuaren Numbudrl{\)) precludes 
us from adopting this view. Moreover it seems doubtful whether, 
having regard to the observations made in the j udgment of the 
Privy Council in Sard/iari Lai v. Ambika Pershad (2), this decision 
is good law. The Bombay and Calcutta High Courts have 
adopted a different view from that taken by the Full Bench in 
the case referred to ( Shtvappa v. Rod Nag ay a (3) and Kedar Nath 
Chatterjt v. Rath al Das Chatter See, however, ( Surnamoyt 
Ram v. Ashutosh Gomeami{§)). 

The second appeal is dismissed with costs. 


Moran? 

Kura 

V. 

Kitnhi 
Kuiix Ait. 


(1) 4 M.H.O.B , 472. 

(3) I.L.K., 11 Bom , 114. 
(5) T.L.K.j 27 Oalo , 714, 


(2) 15 I A., 123. 

(4) I.L.B.j 15 Oalo,, 674. 
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APPELLATE CIVIL. 


Before Mr. Justice Moore. 


1902. 

January 23. 


ALAG-APPA CHETTI (Judgmlm-dlbiok), Petitioner, 


SABATHAMBAL and othrs (Creditors), Bbsponmtiv 


Civil Procedure Code — Act XIV of 1882, «s 336, 34-1 — Am fit of judgment* 
debtor — Petition undei s 36G — Release on furnibhing seeunty to apply to be 
declared insolvent within a month — Failure to apply within that time— Subse- 
quent application under s 344 —Maintainability. 

A judgment- debt or, who had been airested, was leleased nndoi section 366 
of the Code of Civil Procedure on furnishing seeunty that ho would., within one 
month, apply to be declaied an insolvent The ^nontb pissed and ho failed to 
make the application. He was not arrested again, and, at a subsequent date, 
applied under section 341 to be declaied an insolvent 
Held, that he was entitled to do so 


Petition for a declaration of insolvency under section 344 of the 
Code of Civil Procedure. A decree had been passed against 
petitioner in the court of the District Munsif at Madura, and 
was sent for execution to the court of the District Munsif at 
Sivaganga. Petitioner was arrested on 22nd January 1899, and 
on 29th January filed a petition in the court at Sivaganga 
under section 336, stating his intention to apply to he declared 
an insolvent and asking that he might be released on security 
being furnished that such application would he duly made. On 
1st February 1899, petitioner was released on security being given 
that he would apply within a month. On 2nd Marcli 1899, the 
District Munsif of Sivaganga extended the time until 20th March, 
on which date petitioner filed his application in insolvency. It 
appeai’3 to have been subsequently ascertained that the insolvency 
petition ought to have been presented to the Madura Court, and 
on 6th May 1899 the present petition was there filed. The 
District Munsif held that it was out of time. On appeal, the 
Distiiot Judge said: “As I read seetion 316 of the Code of 


* Civil Revision Petition No 92 of 1900 under section 022 of the O >de of Civil 
Procedure, piny mg the High Court to revise the order of H Moberiey, Acting 
, Judge of Madum, passed on 22nd January 1900, m Civil Miscellaneous 

° f s 8 ? 9 /on.rn ° rd0r ° f A ‘ Narayaiian District 

Munsif of Madura, dated 20th On-fcnhAr* TftQQ x. __ ^ 


», : T7 , V , arayanan. ambiyar, District 

Munsrt^adura, dated 20th October 1899, in Insolvent petition No. 6 of 1899, S 
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Civil Procedure, if a judgment-debtor, who has been arrested in 
execution of a decree and released on furnishing security that he 
will within one month apply to be declared to be an insolvent, 
fails to put in his application within the time agreed upon, he is 
debarred from again claiming the privilege of that section ; and 
his only remedy is to allow himself to be arrested and when he is 
under arrest or in prison, apply under section 344 of the Code.” 
H© dismissed the petition. 

Petitioner preferred this Civil Revision petition, 

P. S. Smmwann Aiyai for petitioner, 

J udgmext. — The order of the District Judge cannot be upheld. 
The petitioner was arrested on the 22nd January 1899 but was 
released under section 33d, Civil Procedure Code, on his furnishing 
security that he would within one month apply to be declared an 
insolvent For reasons that need not be considered he did not apply 
to a court having jurisdiction till the 6th May 1899 when he 
made tho present application to the District Munsif of Madura, 
who rejected it as out of time. On appeal, his order was confirmed 
by the District Judge. It does not appear that there is any ques- 
tion as to a bar by limitation in a case of this sort. As the 
petitioner did not put in his application to be declared an insolvent 
within the prescribed time he was liable to be committed to jail 
and if this had been done he would ceitainly have had to put in 
a fresh application under tho third clause of paragraph (b) of the 
proviso to section 336, Civil Procedure Code. He was not, however, 
so arrested and it is therefore still open to him to apply under 
section 344, Civil Procedure Code, to be declared an insolvent on 
the strength of the permission given to him to clo so on the 23rd 
January 1899. 

This appeal is allowed, tho order of the District Judge is set 
aside with costs and the appeal is sent back to him for decision of 
the other points raised. 


Alagappa 

Ohetti 
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Sarath- 

AMBAL. 
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APPELLATE CRIMINAL. 


1902. 

January 28. 


Before Mr . Justice Davies and Mr. Justice Bhashyam Ayycmgar. 

KING-EMPEROR 


C. SRINIYASAN (Petitioner), Accused.* 

Indian Penal Gode — Act XLV of I860, ss. 417, 511, 468— Attempting to cheat and 
forgery — Application to University jor duplicate certificate by person not 
entitled — Offence. 

S. held a Matriculation certificate which had been issued to him by a Univer- 
sity. 0. had failed to pass the Matriculation Examination. The Registrar of the 
University received a letter purporting to be signed by S,, stating that big 
certificate had been lost and requesting that a duplicate might bo issued. 
Enclosed with the letter was what purported to be a certificate by the head-master 
of a local school, corroborating the statement as to the loss and supporting tho 
application for the issue of a duplicate. This document had not, in fact, been 
written by the head-master, and S. had not in fact lost his Matriculation certificate. 
0. was charged with cheating and foigery to commit cheating. The Deputy 
Magistrate found, on the evidence, that the writer of the application for a dupli- 
cate certificate was the accused, and convicted and sentenced the accused on 
both charges. The Sessions Judge, on appeal, altered the offences to those of 
attempting to cheat and forgery to commit cheating and reduced the sentence. 
Subject to these modifications he dismissed the appeal. On a revision petition 
being filed in the High Court : 

Held, that the charge of cheating must fail, inasmuch as there was no 
proof that the deception practised by the accused on the Registrar of the 
University had caused harm or damage to him or to the University which he 
represented. Nor was it shown that the accused, in applyiug for the duplicate 
certificate, had any intention of causing wrongful gain to himself oi wrongfulloss 
to the University, to whom he had paid a fee greater than the cost price of the 
certificate. The charge of forgo! y also failed, for, assuming that accused had 
fabricated the head-mastei’s certificate it was not shown that he had done so 
fraudulently or dishonestly and vith intent to cause damage or injury to the 
public oi to any one. Tho question before the court was not as to liis intended 
use of the certificate subsequently. Even if he had such an intention this mere 
preparation did not amount to an attempt to commit an offenoo within the 
meaning of section 511 of the Indian Penal Code. 

Charges of cheating and forgery to commit cheating under 
sections 420 and 468, Indian Penal Code. In 1900, one S. 

* Criminal Revision Petition No. 438 of 1901 under sections 433^439 of 

the Criminal Procedure Code, praying the High Court to revise the judgment of 
E. D. Broadfoot, Sessions Judge of South Areot, in Criminal Appeal No. 75 of 1901 
presented against the finding and sentence of M. Azizuddin, Deputy Magistrate of 
Quddafore,m Calendar Case No. 74 of 1901. * ** e 0 
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Srinivasan went up for the Matriculation Examination held hj 
tho University of Madras, and passed. Accused, whose name was 
0. Srinivasan, went up for the same examination and failed. 
Subsequently tho Registrar received the following letter 

“Mayavaram, 27—2 — 1901. 

To the Registrar of the University of Madras. Most 
Respected Sir, I was a candidate for the Matriculation Examination 
held in December 1899 and I passed in it and I was placed in the 
first class (Supplement to Fort St. Geoige Gazette , April 8, 1900, 
first class, 24th rank, 1st page in the list of passed candidates. 
Register No. 8140). On 2nd February when my house was 
plundered by thieves I lost my Matriculation certificate together 
with certain records (bonds) worth Rs. 500. Therefore, I am now 
in want of a certificate. Hitherto I have produced a certificate 
(identification) from the head of the institution where T received 
my instruction. I am a poor boy and I have to enter into some 
department. Therefore I humbly beg of you to be bind enough 
to send my certificate. I beg to remain, Sir, Yours obediently, 

S. Streenivasan, 

c/of Krishna Reddi, Near Saycrgate, 
Napier’s Road, Kanganakuppam 
(via.) Cuddalore.” 

This letter enclosed the following certificate : — 

44 Mayavaram, 27—2 — 1901. 

Municipal High School, Mayavaram. This is to certify 
that S. Sreenivasan was a student of this institution and passed 
the Matriculation Examination held in December 1899 in the first 
class, 1 hear from his guardian that, when his house was plundered 
on the 2nd February, he lost his Matriculation certificate with some 
other records. His conduct is very satisfactory. His request 
may he granted. S. Nabayanasami.” 

This was filed as B-2. 

The person whose signature this certificate purported to bear 
was the head-master of the school at Mayavaram. The Registrar 
of the University, in reply to the application, informed the writer 
that a duplicate certificate would he issued on payment of Rs. 8, 
that being the fee chargeable. This sum was paid to the local 
treasury and a receipt for the amount was forwarded to the 
Registrar, who then issued the duplicate certificate. Instead, 
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however, of sending it direct to the applicant, ho addressed it to 
the head-master of the school at Mayavaram, together with the 
certificate purporting to be signed bj that person. It was then 
discovered that the supposed certificate had not in fact been 
written or signed by the head-master, and It was also ascertained 
that S. Sreenivasan, the successful candidate had not, in fact, lost 
his certificate. This was reported to the Registrar, who then 
caused a letter to be sent by registered post to the address given 
by the applicant, and at the same time gave notice to the author- 
ities in that locality, as the result of which, a police constable in 
plain clothes was sent to watch who should take the registered 
letter. Accused took it, and was subsequently arrested and 
charged. For the defence, it was not denied that the supposed 
certificate was not what it purported to be, or that some one had 
attempted to obtain a duplicate certificate from the Registrar of 
the University, but the accused denied that he had done so 
and endeavoured to show that when the registered letter was 
offered to him he had said that it could not be for him. His 
case was that it had been forced on him by the post peon and the 
disguised constable. The Deputy Magistrate found that the 
application to the Registrar had been written by the accused, found 
him guilty of the offences charged, and sentenced him to two years 1 
rigoious impiisonment The Sessions Judge, on appeal, altered 
the offences to those of attempting to cheat, under sections 117 and 
511, Indian Penal t Code, and forgery to commit cheating, under 
section 468, and reduced the sentence to one } ear’s rigorous 
imprisonment. Subject to those modifications he dismissed the 
appeal, 


The accused preferred this Criminal Revision petition. 

Mr. J ohn Adam and T. Bcmgaramanuja Chanar for petitioner# 
The Public Prosecutor in support of the conviction 
Judgment.—' The charge of cheating must tail inasmuch as there 
is no proof that the deception practised by the petitioner on the 
Registrar of the Madi as University caused harm or damage to him 
or to the University which he represents. If the real 8. Streeni- 


vasan had practised a similar deception for obtaining a duplicate 
certificate it could not be argued that he would be guilty of 
cheating unless damage or harm was caused to the person deceived. 
4 ^ kere is also nothing to show that the petitioner acted dis- 
in obtaining the duplicate certificate, that is, that to ty# 
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any intention of causing wrongful gain to himself or wrongful loss 
to the University, On the other hand he paid three Rupees in cash 
for the certificate which certainly seems to be greatly in excess of 
its cost price Then as to the charge of forgery, — assuming that 
the petitioner fabricated the document B-2, there is no evidence, 
for the reasons already stated, that he did so fraudulently or dis- 
honestly and with intent to cause damage or injury to the public 
or to any one. The question before us is not whether he intended 
to use the certificate subsequently in order to obtain some temporal 
advantage by pretending that he had passed the Matiieulation 
Examination. Had he had such intention this mere preparation 
towards such object would not amount to an attempt to commit an 
offence within the meaning of section 5 1 1 of the Penal Code. 

We must therefore reverse the conviction, acquit the prisoner, 
and direct that he be set at liberty. 
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# Criminal Revision Petition No 481 ot 1901, nadei sections 435 and 4-39 of 
the Criminal Procedure) Code, praying the High Court to revise the judgment of 
lionet Vibert, Joint Magistrate of Tan] ore, m Citminal Appeal No. 46 of 1901 
presented against the finding and sentence of the Second-class Magistrate of 
Kodavasal m Calendai Cone No 169 of 1901, 


Before Mj Justice Davies and Mr. Justice Bhashyam Ayyangar . 


1902. 

January 28 


DOF ALAS AMY and seven others, Accused. * 


Indian Penal Code — Act XLV of 1860, & 424 — Dishonest removal of property 
to aioid distraint— Disti amt fot a i reals of rent under the Bent Recovery Act — 
Absence of presumption m favoui of its legality — Onus of proof on prosecution 
to prove legality — Conviction in absence of such pi oof — Illegality 

Where a distraint is made under the Rent Recovery Act for ai rears of rent, 
there is no presumption that it is legally made, and if persons aie charged with 
having dishonestly removed propeity to avoid it, the prosecution must prove 
that it was a legal disk amt. In the absence of such proof, persons who 
have resisted the distraint oi have removed their pioperty to avoid it, cannot be 
convicted of an offence, inasmuch as they had a right of private defence of 
their propeity unless the distraint was legal 

Charges of rioting, resisting the taking of property by the lawful 
authority of a public servant, and voluntarily causing hurt, under 
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sections 147, 183, and 323, Indian Penal Code The petitioners 
were convicted of rioting and dishonestly removing property, 
under sections 117 and 424, and sentenced (some of them) to 
pay fines and (some of them) to suffer imprisonment. The case 
for the prosecution was that fouith accused had made default in 
payment of rent in respect of fasli 1310, and that a demand had 
been served on him by the manager of the Marut hanthanallur 
estate, of which he was a tenant. It was alleged that the manager 
had gone to the hom& of this accused accompanied by seven or eight 
persons, and demanded payment of the arrears. Fourth accused sai* 1 
that he would pay the amount in ten days. Some cattle and a 
cait were thereupon distrained, but the accused drove them away. 
They were accordingly charged, and convicted as above. An 
appeal was preferred to the Joint Magistrate, who said : — u In 
this Court, almost the whole ground of appeal is that the dis- 
traint proceedings were illegal. This was not put forward in the 
lower Court until after the charge was framed, and the lower 
Court, rightly or wrongly, refused to allow questions on the point. 
It is certainly an objection to this defence that it is only put 
forward as a last resort.” He discussed the evidence and dis- 
missed the appeal. 

Petitioners preferred this Criminal Revision petition, 

0. Sankamn Nair for petitioner. 

Judgment.— The distiaint having been made under the Rent 
Recovery Act, there is no presumption that it was a legal dis- 
traint. It therefore lay on the prosecution to prove the distraint 
was legal, and especially so when its legality was challenged by 
the accused before the convicting magistrate. In the absence of 
such proof, the petitioners were guilty of no offence under either 
section 14/ or 424 of the Penal Code inasmuch as they had a 
right of private defence of their property unless the distraint 
was legal. Wo must express our surprise at the Sub-divisional 
Magistrate in appeal thinking it unnecessary to consider the 
question which was the chief ground of the appeal to him, viz., 
whether the Sub -Magistrate was right or wrong in declining to 
enquire into the legality of the distraint. 

We reverse the convictions of all the petitioners and acquit 
them, and direct the refund of the fines inflicted if they have 




* Second Appeal No. 499 of 1900 against the decree of J H Monro, Acting 
district} Judge of Godavari, m Appeal Suit No 280 of 1899, presented against the 
decree of E, J, S. White, District Munsif of Ellore, m Original Suit No. 85 of 
1898. 


AKKINERI SREERAMULU and two others (Minors) by their 
next Friend MULLAPUDI EAT NAM (Plaintiffs), App ellan ts, 

V. 

MULLAPUDI BAMAYYA and eight others (Defendants 
Nos. 2, 11, 3 AND 5 TO 10), Bespondents # 

Limitation Act— Act XV of 1 877, 6 ched II, ait 120 —Alienation bywdoiL—Siibse* 
gnnit suit to set it aside — Withdrawal of suit without pei mission to bring 
a Jiesh suit Gonjw mahon of omjinal alienation ’—Fresh cause of action to sons 
of the danghtti ? 

V, who was possessed of lands, died m 1868, leaving a widow and three 
daughter him suivivmg In 1874, the widow alienated the land. In 1892, the 
daughteis sued to have that alienation set aside, but withdrew the suit, on the 
giound that the alienation was valid, without obtaining leave to sue again In 
1895, the daughters’ sons instituted the present suit toi a declaration that neither 
the ongmal alienation n oi its continuation by the withdiawal petition in the suit 
should be effective as against them On the plea of limitation being laised 

Meld, that the withdiawal of the suit of 1892 on the giound that the aliena* 
lion was valid, without penmssion to biing a fresh suit, was a continuation of the 
alienation of 1874, and gave a fresh cause of action, and that the suit was not 
baired. 

Suit to set aside alienations of land made by plaintiffs 5 grand* 
mother (since deceased) and for a declaration that they were void 
as against plaintiffs Veeranna, plaintiffs 5 grandfather, who was 
possessed of lands, died in or about the year 1868, leaving his 
widow Meenamma and three daughters (defendants Nos. 3, 4 and 
5), him surviving. First plaintiff was the son of the elder 
daughter (defendant No. 3) and plaintiffs 2 and 3 were children of 
the second daughter (defendant No. 4). Defendants 6 to 10 were 
the sons of the third daughter (defendant No. 5). In 1874, 
Meenamma alienated some of her late husband 5 s lands to the father 
of defendants Nos. 1 and 2 In 1892, her two daughters, the pre* 
sent defendants Nos. 3 and 4, ihe mothers of the piesent plaintiffs 
instituted Original Suit No. 57 of 1892, to have that alienation set 5 
aside, hut withdrew it, on the ground that the alienation was valid, 
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Mi lu pui i without obtaining permission to bring a fresh smi Plaintiffs set 
Ea “ am out these facts in their plaint and alleged that flio withdrawal ot 
Mullah di Original Suit No. 57 of 1 892 had been effected in collusion with the 
alienees of the property; they claimed that neither t ho original 
alienation nor the withdrawal of the suit affoctod then rights ; and 
prayed for a declaration that the original alienation of 1874 and its 
* confirmation by the application for withdrawal should not affect the 
» reversionary interests of the plaintiffs. Defendants Nos. 3, 4 and 5 

remained ex parte. Defendants Nos. 1 and 2 (sons of the alienee) 
denied%at there had been any collusion and set up the further 
defence of limitation. The other defendants supported plaintiffs’ 
easo. 

The District Munsif declared the alienation of 1874 to be 
invalid as against plaintiffs On tbe issue relating to the with- 
drawal of Original SuitNo.57 of 1892, he held that any collusion on 
the part of defendants 8 and 4 did not effect plaintiffs’ right to bring 
tbe present suit, as plaintiffs did not claim through their mothers, 
and had not been paities to the previous suit. He considered it 
“ unnecessary to dwell much upon this issue.” On appeal, the 
District Judge held that so far as the alienation of 1874 was con- 
cerned, the suit was barred by limitation. He continued : “ An 
attempt is made to show that even if a suit for a declaration regard- 
ing the alienation ot 1874 is barred, the present suit is not wholly 
barred, because there is also a prayer to set aside the alienation 
made by The third and fourth defendants, mothers of plaintiffs, 
by the withdrawal application in the suit for declaration regarding 
the same alienation of 1874, brought by them in 1892. There is, 
no doubt, a prayer to this effect, but it lias not been granted by the 
lower Court’s decree and the plaintiffs have not appealed against 
that decree. As it seems clear that the suit is barred by limitation 
it is unnecessary fco record findings on the remaining issues.” He 
allowed the appeal and dismissed the suit. 


Plaintiffs preferred this second appeal 

T Nayabhuskanam for appellants 

C. Ramachandut liuu facthib for first and second respondents. 

Judgment. The Judge is right in holding that in so far as the 
alienation of 1874 is concerned, this suit is barred by limitation. 
There is, however, also a fuither prayer in the plaint that tbe 
alienation made by way of confirmation of the prior alienation, by 
iU (vfitbdrawal) application put in, in 1892 by the third and fourth 
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defendants should be set aside As to this the Judge holds that 
there was uo doubt a prayer to this effect in the plaint, but that it 
had not been granted by the District Munsif and that the plaintiffs 
have not appealed against that decree in so far as it omitted to 
grant that prayer. As the decree of the District Munsif was in 
favour of the plaintiffs, there was nothing foi them to appeal 
against The judgment of the District Munsif, moreover, shows 
ho did not disallow this prayer We must hold that the with- 
drawal of the suit of 1894 on the ground that the alienation was 
valid without pei mission to bring a new suit is a confirmation of 
the alienation of 1874 and gives a fresh cause of action and it 
follows that the present suit is not barred by limitation. As the 
District 3 uclge has decided the appeal upon a preliminary point 
which has been set aside on second appeal, we must refer the 
appeal hack to him for disposal on the merits. Costs will follow 
the result. 
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Before Mr. Justice Bhashyam Ayyangar and Mr. Justice Moore. 

PUrHIA YALAPPIL BARCA alias KUNHUNHA UMMA, 

(Defendant No 2), Appellant, libimuj is 

v. 


VELO.TH ASSENAR and two others (Plantiit and 
Defendants Nos. 1 and 3), Respondents.* 

Civil Procedure Oode — Act XIV of 1882, s. Ill — Court fees— First charge on 
subject-matte) of suit— Pur chase of portion of subject-matter at sale to recover 
Court fees— Subsequent pui chase m execution unde) another decree — Validity 

A suit was filed in forvnCi pauperis and a decree passed, in December 1893, 
awaiding the plaintiff therein certain land A portion of that land was, in 
1896, put up for sale m order to recover the amount due to Government as 
stamp fees m connection with thepaupei suit, and the present plaintiff bought it. 
The same land was Attached, m 1899, m execution of another decree, which was 
passed m March 1894 Plaintiff made a claim, which was rejected, and the 
land was sold to the second defendant, m execution of that other decree, in 
September 1899 Plaintiff now sued for a declaration that the land was not 
liable to be sold in satisfaction of the other decree 


* 



* Second Appeal No 1193 of 1900 against the decree of M J Murphy 
Acting District Judge of North Malabar, m Appeal Suit No. 283 of 1900, 
presented against the decree of M Mnndappa Bangera, District Munsif of Telli- 
cherry, m Original Suit No 389 of 1899. 
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Suit for a declaration that certain property was not liable to 
be sold in satisfaction ot a decreo which had been passed by the 
High Court at Madras, in Original Suit No 202 of 1803. 
Plaintiff had purchased the property in quostion at a sale which 
was held for the recovery of the amount due to Go\ ernmont as 
stamp tecs in connection with Original Suit No. 26 of 1803, 
on the file ol the Subordinate Court at Tellieherry The last- 
mentioned suit had been brought, ui form apauperu,, for partition 
of the estate of Mir Jo tier Ali Sahib, deceased, hy one of his 
widows, TJmmaeha, and her children hy him, against another 
widow and other persons. Ummaeha’s claim was successful, a 
decree being passed in her favour, subject to her paying the just 
debts of the deceased Jaffer Ali Sahib The date of this decree 
was 20th December 1893 Execution proceedings were taken for 
the recovery of the amount duo as stamp fees, and the property 
now in question, (which formed part of the property which had 
been decreed to the plaintiff, TJmmaeha), was put up for sale on 
11th June 1896, and purchased hy the present plaintiff, who 
was, in 1898, put into possession of it After the institution of 
Ummacha’s suit No 26 of 1892, hut before the decree in it had 
been passed, suit No. 202 of 1893 was filed in the Madras 
High Court, by Hajce Abu Mahomed Saib against the executors 
of Mir Jaffer Ali, and a decree was obtained The date of the 
High Court decree was 6th March 1894. In execution of the 
High Court decree, the property now in question was attached 
by the District Court of North Malabar Plaintiff filed a claim 
petition objecting to the attachment, hut it was rejected. The 
order, which was passed on 12th September 1899, was as 
follows “In Original Suit No. 26 of 1892, the wife and children 
of Mir Jaffer Ali obtained a decree iu forma pctup&rts for 
partition of their share of his property Their share in item No. 2 
was sold for court fees and was purchased by the claimant. 
Original Suit No. 202 of 1893 was brought in the High Court 
against the executors of Mir Jaffer Ali, for debts due hy him, 
and a decree was obtained on March 6th, 1894, which* is the 
decree now in execution. Claimant’s purchase was on June 11th, 
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1896 Ii is clear that the whole of Jaffer Ali’s property was 
liable for his debts and that therefore the purchase by claimant 
of a share of that property does not free it from liability for his 
debts. Moreover, the deeiee in Original Suit No. 26 of 1892 
distinctly made the shares assigned to the then plaintiffs liable 
for Jailer Air’s debts.” 

On 14th September 1899, the property in question was put up 
for sale and purchased by second defendant, who obtained a sale 
certificate, which was filed First defendant was the transferee 
of the High Court decree. Plaintiff now brought this suit for 
the declaration already stated Both defendants pleaded the 
validity of the High Court decree and contended that the sale 
in the com sc of its execution was valid as against plaintiff. The 
District Munsif dismissed the suit. The Acting District Judge 
allowed the appeal which was preferred to him, on the ground 
that Mir Jaffer Aids widow, Ummaeha, had not been made a 
party to the High Court suit, which was against the executors 
alone, and as she had obtained her decree with regard to the 
propei i> now in question, in Original Suit No 26 of 1892, on the 
basis of her share under the Mahomedan law, the property was 
not liable to attachment in the other suit He reversed tho 
decision of the lower Court and declared that the property was 
not liable to attachment and sale under the High Court decree 

Defendant No. 2 preferred this second appeal 

C. Sanlaran Nayar for appellant. 

e 7. X. Rosario for first respondent. 

Judgment. — It appears that the property was purchased by 
the plaintiff at a sale held in order to recover the amount due to 
Government as stamp fees in Original Suit No. 26 of 1892 in 
which the plaintiffs therein succeeded The property now in 
question was a portion of its subject-matter Such being the 
case the sum recoverable by Government was a first charge on 
the property under section 411 of the Civil Procedure Code* 
The second defendant was a subsequent purchaser of the same 
property in execution of a decree which he obtained against the 
estate of the deceased for debts due by him. The Crown having a 
first charge on the property the plaintiff’s purchase prevails as 
against that relied on by the second defendant. On this ground 
we confirm the decision of the District J udge and dismiss this 
second appeal with costs. 
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DAMPANABOYINA GANGI ajnd another Fuiniiih), 
Appellants, 

v 


ADDALA RAMASWAMI (first Defendant ) Respondent* * 

Civil Pu>cedw>e Code —Act XIV of 1882, s 4d — Omission to include pnseni 1 1 aim 
fo? land m a foimer suit fm othei land— Ground f title ntmlar in both 
wits, but defendant s difoent , and diferent lands claimed— Maintainability. 

V, who was possessed of different plots of land, namely, lands A and lands B, 
died, leaving a widow and two daughters him surviving Tho widow, w ho enjoyed 
all the lands dm mg the remainder ot her life, also died The daughters them 
attempted to take possession of the lands B from a person who held possession 
of them, and who wrongfully lefused to lehnquish that possession They, as the 
heirs of their late father, thereupon, namely m 1887, instituted a suit and 
obtained a decree against that person foi the recovery of the lands B In 1896, 
the daughters attempted to take possession of the lauds A, which were m the 
possession of another person, who also wrongfully refused to relinquish his 
possession They thereupon instituted the present suit, against that othei 
person, m which they also claimed as the heirs ot then late fathei, toiecovei 
possession of the lands A The persons w ho had withheld possession of the lands 
B and A respectively, wei e diffci cut, and the High Court found as a fact that there 
had been no combination oi puyity between them m respect of the lands which 
they had severally withheld Upon the objection being raised that the piesent 
suit was buicd, under Section 43 of the Code of Civil Procedure, by leason 
of the fact that the plaintiffs had omitted to include their piesent claim m tho 
previous suit 

Reid, that the suit was maintainable 

Suit for land and mesne profits Silaboyma Venkatesagadu 
died, leaving two daughters (the present plaintiffs) as also his 
widow, Veeri, him surviving He also left immoveable property 
which will be hereinafter referred to as lands A and lands B. 

These lands were, from the date of his death, enjoyed by his 
widow Veeri, who (apparently) alienated lands A to the present first 1 
defendant Addala Ramaswami, and lands B to one Silaboyina 


nLi. ! t ( 7 yox 01 xyuu Wmst the decree of J. H. Munro A# 

' Ty..?9S of 1896. ° f Tanaku > m Original 


of 1896. 


k 


” ; ffStSKi I 11 WESm If 



mt * i 
ti 4 


** f ' if $ 


vol xxv 


MADRAS SERIES. 


737 


I 

f 




/I 


Gangadu. Veeridied on January 9th, 1887. After her death Dampakak,. 
Silahoyina Gangadu refused to give possession of lands B to TOM f Ami 
plaintiffs, who thereupon filed Original Suit No 490 of 1887 'addala 
against him and obtained, in the Lower Appellate Oourt, a decree 
for its recovery, which was affirmed by the High Oourt, on second 
appeal, on August 18th, 1890, that judgment being filed in the 
present suit as exhibit E. In 1896, plaintiffs instituted the present 
suit against the present first defendant Addala Ramaswami and 
another, who had wrongfully withheld the lands A from them, 
just as Gangadu had, previously, wrongfully withheld the lands B 
The High Oourt ft und, as a fact, that theie was no combination 
or privity between Ramaswami and Gang idu in respect of the 
lands A and the lands B, which comprised different plots The 
plaint in the present suit alleged that the lands A and B had 
belonged to the plaintiff s’ late father, who enjoyed it and who 
died sonless. and leaving no debts ; that his piopeity devolved 
on his widow Veen, who enjoyed it during her life-time ; that 
plaintiffs had lived m othei villages with their respective husbands, 
and had, in consequence, been unable to gather coirect information 
as to the extent of the property which their father had left ; that 
shortly after the death of their mother plaintiffs obtained inform- 
ation that the only properties which their father had died, possessed 
of weio the lands B, and they accordingly filed Original Suit 
No. 499 of 18b7 against Gangadu, with the lesult aheady stated. 

The plaint fcuthei stated that plaintiffs had not included a claim 
for the lands A in that suit because they were not then aware of 
their existence They subsequently learned that the lands A were 
the self -acquisition of their father, and that they too had been 
enjoyed by their mothei Yeeri They now claimed that Yeen 
had only a life interest in them, without powers of alienation ; that 
there had been no necessit} for any alienation ; and that if she had 
alienated them, such alienation was not binding on the plaintiffs, 
who were the nearest heirs and entitled to inherit the property 
of their late father after the death of their mother They added 
that when they had attempted to take possession of the lands A , 
the two present defendants had illegally obstructed them, and so 
this suit was filed. 

One of the defences was that the suit was barred by section 43 
of the Code of Civil Procedure, inasmuch as the plaintiffs had 
omitted to include a claim for these lands in their former suit 
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Baypanabo- No. 490 of 1887, though they had knowledge at that time that 
iina^angi lands were in tho possession of the present first defendant. It 

Eamaswami. was als0 P leaded ^at at t5le date Of tho institution of the form#r 
' suit plaintiffs well knew that the lands A had belonged to their 
father and had been alienated by their mother (for the discharge 
of their late father’s debts) to oneKodi Durgappa, from whom the 
present first defendant claimed to have acquired title and possession 
by purchase The District Munsif held that plaintiffs were aware 
of their rights to lands A at the date of the institution of their 
previous suit, and that the present suit was, m consequence, 
barred. The District J udge, on appeal, said “ The only question 
requiring decision is whether the suit is barred under section 43 
of the Code of Civil Procedure. This depends upon whether 
the plaintiffs were ignorant of their rights at the time of the 
former suit and whether that ignorance was unavoidable. The- 
District Munsif has found to the contrary, and I entirely agroe 
with him: under the circumstances, the plaintiffs, had they 
chosen to make enquiries, could easily have ascertained what lands 
they were entitled to. Their own third witness says plaintiffs 
used to cultivate the lands which are contiguous to the lands 
m the former suit.” He dismissed the appeal. 

Plaintiff preferred this second appeal on the grounds, among 
others, that the Court below had failed to observe that the 
defendants in the present suit were not parties to the previous suit, 
and that the cause of action in the present suit was different to 

a m e previous suit, and that, in consequence, section 43 had 
no application. 

V. G. Seshachariar for appellants 

K Ramachandt a Ayyar and E. Venkatarama Sauna for 
respondent, 

Phishyam Ayyakgak, J. The point arising in this second 
appeal is whether the appellants (plaintiffs) « precluded by 

reason of the hh ** ^ bril W this £ 
eason then having omitted to include the present claim in 

tit ZIT ^r 1 Sllifc ¥o 490 of 1887 > 

" / 0U11<1 h} hoth the Lower Courts, that at the institu- 

e xormer suit they were aware that the land now sued for 
was in the possession of the present defendant and that the same 
nrmed part of their father’s estate. The first suit was V, 

v *. tM0Tery ot8oa ; iXTXt: 
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in the possession of the defendant ini that suit and the same was Damfanabo- 
awarded to them by the decree of the Appellate Court therein, T1WA to»« 
which was confirmed by the High Court in second appeal on the Addaba 
13th August 1890 (Exhibit E). Bamaswami 

The present suit was brought in 1896 for the recovery from the 
defendant herein, of the land mentioned in Schedule A to the 
plaint which is different from the land mentioned in Schedule B, 
the subject-matter of the former suit. The plaintiffs’ ground of 
title in both the suits is one and the same, ? e , that as the heirs 
of their father they were entitled to succeed to both the properties 
on the death of their mother on the 9th January 1887. The 
former suit was instituted against the defendant therein, by reason y 
of his wrongfully withholding from the plaintiffs, on the death of' 
their mother, possession of the land in Schedule B, and the present 
suit is brought on the defendants herein similarly withholding the 
land comprised in Schedule A, the defendants in both the cases 
having respectively come into possession of the lands comprised in 
Schedules B and A under separate alienations made by the mother 
in favour of each on a different occasion. It will thus be seen that 
though the ground of title is one and the same in both the suits 
and the cause of action m respect of both arose at the same time, 
viz , the date of the m(ffherl§_death, yet the person who wrongfully 
withheld the land in Schedule B and the person who wrongfully 
withheld the land in Schedule A are quite different and there was 
no manner of combination or privity between them in respect of 
the lands which they severally withheld. 

The words ‘ cause of action ’ have all along been held to mean 
£ every fact which it is material to be proved to entitle the plaintiff 
to succeed; every fact which the defendant would have a right 
to traverse.’ and have no relation whatever to the defence, but 
refer entirely to the grounds set forth in the plaint as the cause 
of action ( Cooke v. Gill( 1), Shankar v. Dyi Shanhar(l ), Chand 
Kour v. Pertab Singh(Z )). 

Though the ground of title on which both suits are founded is 
one and the same and the causes of action also arose at the same 
time, yet the properties comprised iu the two suits are different 
and the persons who severally withheld the same are also different. 


: i 
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Dampanabo- A reference to section 50, Civil Procedure Code, clearly shows that 
m evor 7 mit tlie P lam ^ must show that the defendant is or claims 
eImaswmj to be interested in the subject-matter and that he is liable to be 
called upon to answer the plaintiff’s demand. This dearly shows 
that the cause of action is not an abstraction, something independ- 
ent of the defendant, but that the plaint should disclose a cause 
of action against the defendant. And section 43 only provides 
that every suit shall include the whole of the ciaim which the 

* plaintiff is entitled to make in respect of the cause of action and 
that if a plaintiff omit to sue in respect of any portion of his claim 
arising from the cause of action for the enforcement of which the 
suit is brought, he shall not afterwards sue in respect of the por- 
tion so omitted. In the former suit the plaintiffs were entitled to 
call upon the defendant therein only to answer the demand in 
respect of the laud comprised in Schedule B in which alone that 
defendant was and claimed to be interested. If the land In 
Schedule A had also been withheld by him from the plaintiffs, 
plaintiffs’ claim to tho same would lie only a part of the claim 
which they were entitled to make against that defendant and 
section 43, Civil Procedure Code, would he a bar to the present 
suit if he were the defendant herein or the defendant herein were a 
person claiming under him. In respect of the land in Schedule 
B the plaintiffs cause of action was only against the defendant in 
the former suit, aud in respect of tho land in Schedule A their 
cause of action is only against the defendant herein, and in my 
opinion it is impossible to hold that the former suit did not 
include the whole of the claim which the plaintiffs were entitled to 

T™ J - -<« 

ouncted and that the claim in the present case is a pait of the 
claim which they were bound to make in the former suit : in other 

ca^ rftT"" f i0n “ e I ” 80 ' 1 part of the 

ztr " e ^ thoash * » "»* » «. 

™ .. a bar to a oeb^ent mi t ’ if Z ‘ 2J 

*r“ rs “r°r a * 

i, pag ' ~ Tb t sectlon does not say that every suit shall 

♦ , (1) I.L.R., 8 Mad., 520. TT ( 
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include every cause of action, or every claim which the party has, Sampanabo- 
but c every suit shall include the whole of the claim arising out of Y * NA Gang * 
the cause of action* — meaning the cause of action for which the Addala 
suit is brought. The claim in respect of the personalty was hot a Eamaswami *- 
claim arising out of the cause of action, which existed in conse- 
quence of the defendants having improperly turned the plaintiffs 
out of possession of Yeeravaram. It was a distinct cause of action 
altogether, and did not arise at all out of the other. It is not like 
the case of one conversion of several things. There the act of 
conversion of the several things is one cause of action, and you 
cannot bring an action for the conversion of one of the things, and 
a separate action for the conversion of another. The conversion 
of the whole is one claim and one cause of action.** (See also 
Moomhse Buzioor v. Shmmonnma Begum( 1)). In Pittapur Baja v. 

Survja Rau( 2) the parties were the same in both the suits but the 
subject-matter different. Neither will section 43, Civil Procedure 
Code, be a bar to a suit against one of two or more joint and 
several obligors, though for the same debt a suit had been already 
brought and decree obtained against another of such obligors (per 
Baron Bayley in Lechmere v. Fletcher{ 3), Bhamput Singh v. Shan 
Sunder Mitter(4)). In such a case the defendants are different in 
the two suits but the subject-matter is the same. The present ease 
is stronger than either of the above classes of cases, the defendants 
as well as the subject-matters being different in the two suits. The 
wrongful withholding of Blackacre by X and the wrongful with- 
holding of Whiteacre by Y, cannot constitute the same cause of 
action, by reason only of the plaintiff’s ground of title both to 
Blackacre and Whiteacre being the same, when he sues X and Y 
separately in respect of Blackacre and Whiteacre respectively, 
alleging the same ground of title, but distinct wrongful with- 
holding by each of them. I may also here refer to more than 
one decision of this Court in which it was held that a suit for a 
mere declaration of right to any property under section 42 of the 
Specific Belief Act is not obnoxious to the proviso thereto, by 
reason of the plaintiff being able to seek further relief in respect 
of such property against a person other than the defendant 
in the suit ( Subramanyan v. Paramaswaran(o) : Chinnammal v, 
Varadarajuh{ 6)), 


(1) II 551 at p. 605. 

(3) 1 C. and M., 623, at p.635. 

(5) I.L.R,, II Mad., 116, at p. 122. 


(2) I.L.B.j 8 Mad., 520. 

(4) 5 Oalo , 293 . 

(6) I.L B., 16 Mad., 307, at p. 310. 
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i- The very question arising in this ease was considered by a Full 

1 Bench of the North-West Provinces High Court, in 1867, in 

E Man Bebee v. Saimh Ram{ 1) and it was there held that it was 
not obligatory on the heirs to make all the alienees parties to 
the first suit, upon pain of forfeiting all future right of suit 
against them by reason of such omission. The reasoning on which 
the decision proceeded is as follows : — “ As against the widow 
the cause of action is based upon the fact that she has mado 
an alienation of the inheritance in excess of her interest. As 
regards an alienee, the cause of action arises from the circum- 
stance, that the possession of a part of the inheritance is wrongfully / 
withheld. Although the alienation may have been wrongful, ^t 
does not follow that an heir is entitled to recover possess!® 
from the alienee Such an alienee, if a purchaser or mortgage* 
may, under the doctrines laid down m Eanooman Pei saud Panday 
v. Munraj Koommree(2) successfully defend his possession by ' 
proving that he acted honestly and with due caution, but was , 
himself deceived-and yet the heir might, although he could 
not succeed in a suit against the alienee, recover damages from 
the widow for her wrongful act. For the same reason (t e., th&t- 
the cause of action against the alienee is the wrongful with- 
holding of possession) the hen’s cause of action as against different 
alienees who have acquired possession under alienations made at 
different times and under different ciroumstancos, is not one and 
the same cause of action, as is admitted by the respondent’s 
pleaders To apply these conclusions to the case before us— the 
plaintiffs sued on the same title in the former and in the present 
suit and the question as to the widow’s right to alien arose equally 
in each case But the sales were distinct, different lands having 
been sold at different times to different purchasers ” 

A diW view was taken in an earlier deoieion of a M 
Bench ot the Sadr Dewany Adalatof Nortli-West Provinces. 

Ah Khan, aee 20th March 1866) witch however was 
gituhed in the above ease (Spankie, .J , dissenting). In T'-yz Ali 
Khans ease, the reversionary heir, Kao Won Singh, seed to 
establish his title to twenty-seven villages whieh had formed the 
estate of Dhuleep Singh who died in 1846 and was snceeedod by 

' |4£ eYiIX®? ’ “ B ” b ' ™ 



















VOL. XXV.] 


MADRAS SERIES. 


his widow and mother successively. The widow died in 1856. Kao 
Kurrun Singh’s grand-father was the heir-at-law, hut he was a 
lunatw and Kao Kurrun Singh, on his own account and as guardian 
of his lunatic grand-father, sued to establish his title to the 
property which had been alienated by the widow with the con- 
eorrenee of the mother of Dhuleep' Singh, joining the mother 
as a party to the suit along with the alienees. She died during 
the pendency of the suit and Kao Kurrun Singh succeeded and 
obtained proprietary possession of the twenty-seven villages, though 
not actual possession of three of them, which were in the pos- 
session of mortgagees, who had not been made parties to the 
suit. The mortgages had been made by the widow, with the 
concurrence of the mother, prior to the permanent alienations 
which were set aside by the decree in the suit as nob binding 
upon the reversionary heir. Subsequently, Rao Kurrun Singh 
sued the mortgagees to avoid the mortgages as unlawful and 
recover full possession of the three villages in their possession. 
The second suit was dismissed by a Pull Bench on the ground that 
Kao Kurrun Singh’s cause of action was Dhuleep Singh’s widow’s 
death and he had to establish his title to his property the whole of 
whieh had been alienated by the widow and the mother and as 
he did not include the mortgagees in the first suit, though he did 
sue and obtain proprietary possession of the estate, he could not 
subsequently sue to avoid the mortgages as unlawful. Appeals 
were preferred to Her Majesty in Council from the decision of 
Sadr Dewany Adalat in the first suit and from the Pull Bench 
decision in the second suit {Kooer Goolab Singh v. Rao Kurrun 
8ingh{ 1) ; Rao Kurrun Smgh v. Fyz Ah Khan{ 2)). Both the appeals 
are dealt with in one common judgment, the result being that the 
appeal from the first suit was dismissed, but the appeal from the 
second suit was allowed and the Pull Bench decision of the Sadr 
Dewany Adalat revorsed on the ground that the second suit was 
based on a different cause of action from the first and that section 7 
of Act VIII of 1859 was therefore no bar to the subsequent suit. 
It Will be seen that out of the twenty- seven villages which formed 
the subject-matter of the first suit and had been alienated to the 
defendant therein, for a purpose not binding upon Kao Kurrun 
Singh, the next reversionary heir, three villages had already been 
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Bampinibo-t mortgaged to, and were in tlie possession of, the defendant in the 
yina G-angi flu1t)8eqTie!at su it 5 the purpose for which the property was thus mort- 
Abuala g a ged being also found not to be one that would be binding upon 
* the reversionary heir. The three villages were included in the first 
suit and also formed the subject-matter of the second suit, the equity 
of redemption thereof being alone comprised in the former suit, and 
i the mortgage estate which had been carved out of the said three 

villages constituting the subject-matter of the second suit and 
defendants also being different in the two suits. The ground of* 
title on which the two suits were founded was one and the same, 
as in the present case and the cause of action in each also arose 
at the same time and in one sense, so far as the three villages in 
question were concerned, the two suits related to different interests 
in the same property. Their lordships of the Judicial Committee, 
in reversing the decision of the Pull Bench, laid down that the 
true test of the proper application of the section in question as a 
bar to a subsequent suit in any particular case must be whether 
there has been a splitting of the cause of action, that upon the 
above facts the two suits cannot he regarded as having been based 
upon the same cause of action and the second suit cannot there- 
fore be said to have been brought upon a splitting of the cause of 
action. In Mothoor Mo him v. KhemunJcuree{\) the same view was 
taken by the High Court of Calcutta and the operation of section 7 
of Act VIII of 1859 explained as follows : — 

“ Section 7 of Act VJ II of 1859 requires that, if all rights 
arising out of the same cause of action are not sued for together, 
the portion abandoned cannot be separately sued for afterwards 
but does not enact similar penalty for all rights under the same 
or similar titles, the right to sue for which may arise under different 
dates and causes of action, and the defendants as to which different 
properties may be either only one party j or different parties 
altogether,” 

These are direct authorities in favour of the appellants’ conten- 
tion. The respondent’s pleader chiefly relies upon the unreported 
decision of this Court in Subbannavien v. Krishna Roijar{2 ), where 
in a case which was substantially the same as the present, it was 
held by a Division Bench that section 43, Civil Procedure Code, was 
a bar, the only difference between that case and the present being 


(I) 5 Sntfu W.E., 182. 


(2) Appeal Xo. 182 of 1896, 
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ttat in the former the plaintiff in the second suit was not the reyer- Dampanabo- 
sionary heir himself, hut a person claiming under him under an YINA ^ ANGI 
alienation made subsequent to the first suit. This,howev er, is only a Addala 
circumstantial difference and it must be admitted that that decision Bamaswami ' 
fully supports him. But the above decision of the Privy Council 
does not appear to have been brought to the notice of the learned 
Judges who decided that case and their decision cannot be recon- 
ciled with that of the Privy Council. The respondent's pleader 
, is uot able to cite any other case in which under similar circum- 
stances section 43, Civil Procedure Code, was held to he a bar. 

The decision in Bubbannavien v. K) ishna Boyar{ 1) purports to be 
based upon a course of decisions in this Presidency in which it was 
held that a suit relating to various properties in the possession of 
different defendants who claimed under different alienations made 
by a widow or by a Karnavan or the managing member of a 
Tarwad or a joint Hindu family, is not open to the objection of 
misjoinder of defendants and of causes of action, when the plain- 
tiff’s ground of title to all the properties included in the suit is 
the same(2). With all deference, I venture to state that the 
course of decisions referred to does not warrant the inference 
drawn therefrom that the plaintiff is bound to include all the 
properties alienated and the alienees in one and the same suit, and 
that if he omits to do so, his subsequent suits are obnoxious to 
section 43, Civil Procedure Code. A person suing for partition of 
an estate or for an estate which has devolved upon him by inheri- 
tance may so shape his plaint as to base it upon a single cause of 
action, the various defendants being joined as parties in possession 
of the estate. Further, under section 28, Civil Procedure Code, 
relating to the joinder of different persons as defendants, it is open 
to a plaintiff to join as defendants various persons against whom 
the right to relief is alleged to exist, whether jointly, severally or 
in the alternative in respect of the same matter. And judgment 
may be given against such one or more defendants as may be 
found to be liable, according to their respective liabilities. It 
Would be noted that the phrase 4 in respect of the same matter 3 
occurring in this section, is wider than the phrase 4 in respect of 
the same cause of action 9 occurring in section 26, Civil Procedure 


(1) Appeal No 182 of 1896. ( « 

(2) 1 M II.C.K , 290, I L.B , 11 Mad*, 106 * 12 Mad., 234, 15 Mad., 19. ^ * m 
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Dampambo- Code, relating to the joinder of different persons as plaintiff* in 
una Gaivci the same S uit. (Baghmath v. 8atosh(l)). I need hardly add that 
the expression in section 43, Civil Proceduie Code, is * cause of 
action ’and not ‘matter.’ In hhan Chundo v. Ramemm (2) it 
was held, following the decision of this 0ourt(3) above referred 
to, that “In a suit for ejectment against several defendants who 
set up different titles to various parts of the land claimed, there was 
only one cause of action ” and it was observed that 1 in England in 
an action in ejectment all the parties in possession are joined.’ 
Undei the English law, the persons to be made defendants in an 
action in ejectment, i e., to be named in the wilt, are all the peisons 
m possession of the land sought to bo recovered ; and the persons 
who have a right to defend an action of ejectment are not only tho 
persons named in the writ, but also any person who is in possession 
by himself or his tenant (Rules 112 and 1 13 ; pp 494—98, Dicey’b 
‘Parties to an action,’ edition of 1870) As to eases in which 
different persons are in possession of diffeient portions of the pro- 
perty, the rule laid down in Cole on ‘Ejectment ’ (page 76) is as 
follows :— * When the tenements claimed and the tenants thereof 
are numerous, it is frequently advisable to bung two or more dis- 
tinct ejectments rather than one action against all uf them for the 
whole of the property. The exercise of a sound discretion and 
judgment on this point may sometimes save much trouble ’ Under 
the English law and practice, m an action of ejectment, the plaintiff 
need include in the action only those who are in possession of the 
land for the recovery of which the action is brought and in cases 
in which the plaintiff, as heir-at-law, may have to recover different 
portions of the inheritance which are in the possession of different 
persons, lie must exorcise a sound discretion and judgment as to 
whether it would be expedient to bring one action of ejectment 
against all the defendants or different actions in ejectment against 
different peisons in respect of the tenements in their respective 
possession. 

Whether the action is based only upon one cause of action or 
not will depend upon the frame of the plaint in a suit for eject- 
ment and not upon the answers to the suit, which may be set up 
by the different defendants Even if the plaint is not based upon 


BxLuJ 1 ) ll>r ’ 23 B ° m > 266 


m , 


(2) I L R , 24 Cato , 831, 

> a «<* I.L R , 11 Mad , 100. * 
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one and tho same cause of action, yet if the relief that is claimed Damfanabo- 
soverally against the different defendants he m respect of the same 1INA 1 ^ Ar ' ei 
matter, section 28, Civil Procedure Code, will save it from the Adbada 
objection of multifariousness. kamaswa at 

For the above reasons and following the Full JBench decision 
of the N -W.P, High Court(l) and tho decision of the Privy 
Counoil(2) I would allow this second appeal and, reversing the 
decree of the Lower Appellate Court, i emand the appeal for disposal 
.on the merits. Costs of this second appeal will be costs m the 
cause. 

Moore, J. — 1 concur 


APPELLATE CIVIL. 

Before Mr. Justice Daiia and Mr Justice Mooie. 

THE MUNICIPAL COUNCIL OF MANGALORE, BY THEIR l9ol 

CHAIRMAN (Defendant), Peuuonm, Sept 2 e 7 m ^ 26 ’ 

1902.' 

v ’ March 21. 

THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Plaintiff), Respondent. * 

Madras Dibtnct Municipalities Act— Ait IV of 1884, sched A— Shopkeeper or 
trader— District Forest-officei— Depot for sale of forest produce conducted by 
repi esentative of Goiei nment — Liability to taxation 

A District Foiest-officei, who, as the repi esentative of Government, conducts a 
depot for the sale of forest pioduce, is not liable to taxation under schedule A of 
the Madras District Municipalities Act, 1884, as a “ tradci ” or “ shopkeeper ” 

Suit to recover a sum of money which, plaintiff alleged, had been 

illegally levied by tho defendant council, by way of tax, under 

section 56 and schedule A of the Madras District Municipalities Act 

(IV of 1884). The tax in question had been recovered from the 

District Forest-officer at South Canara, it being contended that he it \ ( 

was a “ shopkeeper ” or “ trader ” within the meaning of the Aet. 

The plaint stated that, ±01 tho purpose of forest conservanoy, 

(1) In Jehan Bebee v. Saivuk Bam, supia 

(2) In Bao Kunwn Singh v. Fyz Alt Khan, supia : 

* Oml Kevision Petition Ko 372 of 1900 undei section 25 of Act IX of 1 SB7 

praying the High Court to levise the decree of the Court of the District 
Munsif of Mangalore m Small Cause Suit Nq» 308 of 1900, 


Ji$f> * 
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The munici- matured trees were felled, fallen timber waB cut up and removed 
0 ^ Manga 1, anc ^ °fber forest products were sold to recoup, in some measure, tbo 
idee expenses of the conservancy depots, for the storage and sale of those 
ThbBecee- products being opened, at various places, and among others at 
foe Y i»du A in Mangalore, within the limits of the municipality. Plaintiff denied 
Council, his liability to pay the tax. For the defence it was pleaded that 
the tax had been properly levied and that the suit was not main- 
tainable. The District Munsif framed issues on both points, as 
well as one raising the question whether plaintiff was a trader in * 
respect of the timber or forest produce stored by him in the depot 
within the municipal limits. He considered whether the Secretary 
of State in Council was a “ person,” within the general meaning of 
that term, and within the meaning of Act IV of 1884, and also 
whether he was a “ trader,” for the purposes of that Act, and held 
that plaintiff was neither a “ person,” in the sense stated, nor a 
trader. He ordered the defendant council to refund the amount 
of the tax which had been levied. 

Defendant preferred this civil revision petition 
E. Narayana Bao, for petitioner, contended that the tax had 
been properly levied. He referred to sections 47 and 53 and to 
schedule A, clause 3, of the Madras District Municipalities Act, 
and submitted that Government can carry on trade in this country. 
The case of the P. and 0.8. N. Co. v. The Secretary of State for 
India( 1) showed that exceptions were made in the ease of certain 
industries, such as that connected with salt, and that these were 
carried on by Government alone. The same liabilities lay, in 
consequence, on Government, when so carrying on a trade, as on 
private traders. The position of the East India Company was 
analogous. In Jennings v. Madras Municipal Commission (2), an 
orphan fund was held liable to tax, and Government must be 
intended to be included in section 52. The object of the Act was 
to impose a tax on the trade and not on the trader who carried it 
on. He also referred to Kinlock v. The Secretary of State for 
India(3), and to Venkata Reddi v. Tayhr(A). 

Mr. J. G. Smith (for the Government Pleader), contended that 
the only relevant question was whether the plaintiff could be 
a “trader,” and referred to the definition of a “trader” in the 


(1) 5 Bom. H C., App X, at p. 11 (2) I.L.K., 11 Mad., 253. 

W L ' R "> 3 6 Oh. D. I, at p. 8, (4) I.L.R., 17 Mad., 100, 
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English Bankruptcy Act of 1869, and cases decided under it, Thu Mhnici- 
e 4'> Patton ^ Brown{\\ ), In re Cleland(2\ Ex parte Galhmre{ 3), 

Venkata Redch v. Taylo)\4), was only a dictum, and was in L0RE 
conflict with the English decisions. The l^ CREm 

The Court passed the following* TAEY o:F Statr 

r \ ___ , * , ° for India in 

Urder, — i he District Forest-officer of South Canara, as the Cou ncil, 
representative of Government, z.e , of the Secretary of State for 
India in Council, has been assessed by the Municipal Council of 
Mangalore under the last clause of class III, in schedule A, 
appended to Act IV of 1884 (Madras), as a shopkeeper or trader. 

The District Forest-officer paid the tax charged and the Secretary 
of State for India in Council filed a suit in the Court of the 


| District Munsif of Mangalore to recover the amount so paid The 

District Munsif gave the plaintiff a decree as sued for and the 
municipal council, by this civil revision petition, pray the High 
Court to set aside this decree. 

A great deal has been said at the hearing of this case before 
, the District Munsif as to whether the Secretary of State in Council 

| can be held to be a ‘ person, 5 within the meaning that should be 

I attached to that term as used in the schedule already alluded to, 

j It is, however, not necessary to consider this question as the Seere- 

| tary of State has not been assessed as a person under class II, 

clause 2, class III, clause 1, or any other clause set out in the 
schedule, but as a shopkeeper or trader. The provisions of Act XI 
# of 1881 show clearly that the view taken by tho District Judge 

of South Canara when this case came before him (Appeal Suit 
| No. 130 of 1898), that the Secretary of State in Council is not 

I liable to pay municipal taxes, is not in accordance with the prin- 

ciples followed by the Legislative Council of the Government 
I of India. As far as can be ascertained from the evidence, the 

I District Forest-officer of South Canara does not sell anything at 

the forest depot under his management in Mangalore except 
j _ forest produce taken from tho forests belonging to Government in 
that district. Such being the case, we are inclined to hold on the 
record as it stands that, in so far as these transactions aro concerned, 

: the Secretary of State in Council cannot be hold to bo a trader. 

In a number of judicial decisions quoted at the hearing, a trader 
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has been held to be a person who habitually buys and sells with a 
view to profit and this definition is in accordance with popular 
phraseology. We should hesitate to decide that a person who is 
not shown to be in the habit of selling anything except the produce 
of his own land is a trader. Reference has, however, been made 
to the decision in Venkata Reddi v. Taylor { l ), where it was held by 
Parker, J., that a Taluk Sheristadar who sold paddy grown on his 
own land was a trader within the meaning of Act IV of 1884* 
Muthusami Aiyar, J., and Best, J., however, when Mr. Justice 
Parker’s order came before them on appeal, qualified the above 
finding by ruling as follows : — “ We do not think the fact of what 
he sells being the produce of his own land makes him the less a 
trader, provided the sales are conducted in a shop or place of 
business.” The only evidence on the record is a deposition of the 
District Forest-officer and it is not sufficient to enable us to decide 
if the sales of forest produce in Mangalore are conducted in a 
“ shop or place oi business ” or not. The Secretary of State has 
beeit assessed as a trader or shopkeeper. Tlie- Tllst r let Munsif ha s 
found that he is not a trader but has not considered the question! 
as to whether he is liable to be taxed as a shopkeeper. In order, 
therefore, to enable us to dispose of this revision petition we are 
of opinion that the District Munsif should be called on to try the 
following issue : — 

" I s the plaintiff liable , to be assessed as a shopkeeper under 
class III, clause 7, of schedule A, appended to Act IV of 1884 
(Madras) 

Further evidence may be taken. The finding should be sub- 
mitted within one month from the date of the receipt of this order# 
Seven days will be allowed for filing objections. 


The Munici- 
pal Council 
^ of Manga- 
lore 
v. 

The Sucre - 
Jaby or State 
uob India in 
Council. 


In compliance with this order the District Munsif returned a 
finding to the effect that the depot in question was not a shop. 

Ihe case came on for disposal before the same Bench, when 

their Lordships delivered the following . ^ 

Judgment. The finding is that the depot is not a shop and we 
accept that' finding. It follows that the District Forest-officer is 
not a shopkeeper . We hare aleady found that he is not a trader. 
We therefore dismiss this revision petition with costs. 

— - 
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J MCLt0r M *° *«* leviMe fi ne, l~“ Cage ’’-Jurisdiction of m 9 h Court ' 
An adjudication by a Collector, under the power, conferred on him by section 

Is b ! I t w , ’ ’ M t0 the daty With whioh “ Mstrnment is chargeable 

Tie l 'Tu "° f thafc Act ’ aDd Sncl> a oaSe cannot be referred by the 

fso? TTtt ^ Higt °° Urt imdel> seetion 57 of the Stamp Act of 
189 . (A . ct 11 of 18 ") for a rul mg ^ to the stamp duty chargeable 
on wo documents. Tho documents in question purported to be 
mortgages of crops to secure the repayment of loans amounting 
to Its. 23,244-12-1 and Rs. 2,29,291-5-3, respectively, but they 
also contained a clause giving the mortgagees a lien on the estates 
on which the crops were to be grown, “to subsist so long as any 
sums are due or owing to them.” These documents were for- 
warded for adjudication of stamp duty under section 31 of the 
Act to the Deputy Collector who held that they were chargeable 
under article 40 (a) in addition to article 41 of schedule I to the 
Stamp Act of 1899. He levied duties amounting to Rs. 70-12-0 
and Rs. -*688-12-0, respectively, having regard to the statement 
made by the mortgagees at the time of the application that the 
documents were intended to cover advances up to Rs. 23,000 and 
Rs. 2,29,500, respectively. The mortgagees now applied to the 
Board of Revenue for a refund of duty on the ground that the 
documents were not chargeable under article 40 (c). The reference 
suggested that the article as worded appeared to apply only to cases 
where a second dueumontis executed offering additio nal security 
in respect of a loan secured by a previously stamped mortgage; 
also that the clause relating to the lien on the estate did not 
constitute a distinct matter within the meaning of section 5, and 
was only ancillary. 
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Ksfebknce The parties were not represented 

OTD ^ c ® TAMP Judgmfni — Under the powers conferred on him by section 3L 

of the Stamp Act the Collector has determined the duty with w liieh 
the two instruments are chargeable. The effect of section 32 of 
the Act is to make a determination by the Collector which has 
been duly endorsed on the instrument in question final in respect 
of that instiument In our opinion, this is not a case which can 
be referred by the Revenue authorities to the High Court under 
section 57 of the Act. The word “ case” as used in that section 
means a matter which has to be disposed of by the Revenue 
authorities conformably to the judgment of the High Court on 
the case referred to it for opinion by the Revenue authorities (see 
section 59, sub-section 2 of the Act), As, in our opinion, the point 
which has been refened to us is not a “ case ” to which section 57 
of the Act applies, we must hold that we have no power to 
adjudicate in the matter. 

In references under the Stamp Act it seems to us desirable 
that Counsel should be instructed to appear. 


APPELLATE CIVIL. 

Befoi e Sir Arnold White, Chief Justice, Mr. Justice Bhashyam 
Ayyangar and Mr. Justice Moore. 

REFERENCE UNDER STAMP ACT, s 57 * 

Rtaw'p Act — Act II of 1899, s 57— Certificate by Deputy Collector undn s 40 (1) (a) 
exempting documents fiom stamp duty — Reference by Beard of Revenue to Ihyh 
Cowt — Junsdictum of High Court to decide the question, 

A Sub-Regis tiar, acting undei suction 33 oi the Stamp Act, 1890, impounded 
two documents winch had been pioduced befoie him foi registration, and, tinder 
section 38 (2), foiw aided them to the Deputy Collcctoi, who, nndu section 40 
(1) (a), ccifcifkd that they weie exempt hom stamp dnt} The Inspectoi* 
Geneial of Registiation disagieed with the opinion fonned by the Deputy 
Collcctoi and lepoitcd the mattti to the Board of Revenue foi older* The 
Boaid of Revenue lefened the question as to the stamp duty, if any, pa} able on 
the documents to the Hiqh Court, undei section 57 of the Act 

Hdd (the Chief Justice dissenting), tint the High Coiufc had no jurisdiction 
to decide the question. 

# Refoired Case Mo 3 4 of 1901, stated, undei section 57 of Act 31 of 189% 
by the Secretary to the Comxmssionei of Salt, Abkau and Separate Revenue* 
l&drit* in a lottoi Mis Ho. Gr R. 1314, dated 14th December 1901. 
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Reference. The question referred, for the decision by the Reference 
H igh Court, was as to the stamp duty chargeable on two docu- trNIlEB Stamb 
ments written on plain paper, and described as agreements for 
lease, and evidencing the transfer to private individuals, by the 
Forest Department, of the right to collect and remove minor 
forest produce in certain areas under its control for a specified 
term on payment of a certain sum of money. The Sub-Registrar 
of Ambasamudram, befoio whom the documents were produced 
for registration, impounded them on the giound that they weie 
chargeable as leases; hut the Head-Q,uaiter Deputy Collector, 

Tinnevclly, to whom they were forwaided for adjudication of 
stamp duty, certified that they were exempt fiom duty, The 
Inspeetoi -General of Registration, disagiamg with the opinion of 
the Deputy Collector, lefeired the matter for the orders of the 
Board of Revenue, expressing the opinion that the documents 
wore chargeable as agreements under aitiele 5 ( b ) of schedule 
I of the Stamp Act, 1899. The Board of Revenue expressed the 
view that the documents shoidd be ranked as leases, iu accordance 
with a previous ruling. The Eoard therefoie caused this reference 
to be made asking for a definite ruling as to whether the docu- 
ments were, for the purposes of the Stamp Act, leases, or instru- 
ments in the nature of a memorandum or agreement entered into 
b} a contractor lor the due performance of his eontiaets, and they 
referred to Government of India Notification No 785, S R,, dated 
17th February 1899, paragraph 41. 

The refereuee came on for hearing before a Court constituted 
as above. 

The Acting Government Pleader for the Boai d of Rev enuo. 

The Court expressed the following opinions : — 

Sir Arnold White, C J — The documents m this ease weie 
impounded under section 33 of the Stamp Act, 189y They were 
forwarded to the Collector who certified by endorsement on the 
instruments, under section 40 of the Act, that they were not 
chargeable with duty. The Inspector-General of Registration 
referred the matter to the Revenue Board, and the Board have 
stated a case for decision by the High Court. 

The first quostion for consideiation is — Is this a ease which 
can he referred by the Revenue authorities to the High Court 
uuder section 57 of the Act ? It is clear the ease does not come 
■within the words of sub-section (2) of section 56. The question is, 1 1 ? li : 
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BmEFKo® does it come within the words “ or otherwise coming to its notice ” 
tIND Act. WJIP * n s6C tion 57. In other words, is it a oase which comes to the 
notice of the Revenue Board otherwise than by being referred to 
it by a Collector who feels doubt as to the amount of duty with 
which an instrument is chargeable. 

Section 56 (1) provides that the powers exercisable by a Collec- 
tor under chapter IV and chapter V shall in all oases be subject to 
the control of the Chief Controlling Revenue Authority. The 
section under which the Collector certified that the instruments in 
question were not chargeable with duty is section 40, and this 
section finds a place in chapter IV of the Act. By virtue of 
section 56 (1) the powers exercisable by a Collector under section 
40 are in all cases subject to the control of the Revenue Board. 
It seems to me that a case which is brought to the notice of the 
Revenue Board in connection with the exercise by the Collector of 
any of the powers which are declared to be subject to the control 
of the Board is a “ case . . . otherwise coming to ” the notice 
of the Board within section 56 (2) and a case which has to bo dis- 
posed of by the Revenue authorities conformably to the judgment 
of the High Court [section 59 (2)] It would be otherwise if 
- section 56 (1) did not empower the Board, in the exercise of its 
controlling authority, to take action in connection with the exer- 
cise of a given power by a Collector after the power had been 
exercised. It is true the woids are “ powers exercisable ” and 
not “ powers exercised” ; but it seems to me it would be placing 
too narrow a construction on the words to limit them to cases 
where a power has been conferred but has not in fact been 
exercised. 


I ' :!i. • 


Such a construction would reduce the controlling authority 
conferred upon the Revenue Board by section 56 almost to a * 1 
nullity I think the words cover a ease where the power which ‘ 
the Revenue Board seeks to control has m fact been exercised. 
Possibly this interpretation of the Act may give rise to adminis- 
trative difficulties, hut this possibility does not seem to me a 
sufficient reason for not giving what appears to me to be the 
natural meaning to the words of section 56 (1). The sub-section 
is new. The Act of 1879 contained no similar provision. In 
introducing the sub-section into the new Act the Legislature 
appears to have deliberately reverted to the policy of the Act 
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No doubt, section 24 of the Act of 1869, which corresponds Bifebescr 
with Section 40 of the present Act, provided that the certificate 
should be conclusive evidence subject to the provisions of the 
section in the Act of 1869 which conferred revisional and appellate 
powers upon the Revenue Board, whereas section 40 (2) of the 
present Act contains no such qualifying words, but this again does 
not seem to me a sufficient reason for restricting the application of 
the general words of section 56 (1) to cases where a power has 
been conferred but has not in fact been exercised 

I need scarcely point out that the reference now before us is 
essentially different from Referred Case No 12 of 1901(1) in 
which this Court held that it had no power to adjudicate. In 
Referred Case No. 12 of 1901 the determination by the Collector 
was under section 31. Under that section the determination of the 
Collector is final, and the powers conferred upon him by the section 
are not subject to the control of the Eevenue Board 

I think the present reference comes within the terms of 
section 57. 

Bhashyam Ayyangar, J — Two unstamped documents were 
presented for registration to a Sub-Registrar who, under section 
33 of the Stamp Act of 1899, impounded them a*, in his opinion, 
they ought to have been stamped, and, under section 38 (2), sent 
hem in original to the Collector The Collector thereupon, pro- 
ceeding under section 40 (1) (a) and being of opinion that tho 
instruments were not chargeable with stamp duty certified by 
endorsement that they were not chargeable with stamp duty. The 
Inspector-General of Registration brought the matter to the 
notice of the Board of Revenue as in his opinion the view taken 
by the Collector was not sound. The Board of Rci enue treating 
the matter as a case which has come to its notice otherwise than 
on a reference made to it by the Collector under section 56 (2), 
refers the same under section 57, for tho decision of this Court ) 

The preliminary question which has been argued is whether 
there is any case now pending, within the meaning of section 57, 
which the Board of Revenue is to dispose of under section 59 (2) 
in conformity with the judgment of this Court. 

Upon the above facts which appear from the statement of the 
case by the Board of Revenue, I am clearly of opinion that there 


(1) Pag:© 751 supra. 
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Befeebnce is no case now pending, with, reference to the liability to stamp duty 
of the said two instruments to which the decision of this Court can 
he applied and therefore it was incompetent for the Revenue Board 
to make a reference under section 57 and this Court has no 
jurisdiction to decide the question referred to it and deliver judg- 
ment thereon (vide judgment in Referred Case No. 12 of 1901(1)). 

The learned pleader for the Board of Revenue seeks to distin- 
guish the present case from that in Referred Case No. 12 of 1901 
on the ground that the certificate by the Collector in this case 
was under chapter IY of the Act and not under chapter III, as in 
the other, and contends that therefore the certificate is subject to 
the control of the Board of Revenue under section 56 (1) and can 
therefore be revised by that authority under that section. If this 
contention can be upheld, the reference made to the High Court 
will be in order and the decision of this Court can be applied to 
the said two instruments. But I find it impossible to accede to 
this contention and adopt a construction of section 5(3 (1) which 
will have far-reaching consequences which the whole scheme of 
the Act shows could not have been in the contemplation of the 
Legislature. 

I shall now advert to the various provisions of the Act which, 
in my opinion, conclusively show that a certificate made by the 
Collector under section 40 (1) (a) cannot he revised by the Board 
of Revenue or any other authority and that it would not ho possible 
to give legal effect to the decisions of this Court if a judgment 
were given that the certificate of the ‘Collector was erroneous. 

Sub-section (2) of section 4:0 runs as follows: — •“ Every 
certificate under clause (a) of sub-section (1) shall, for the pur- 
poses of this Act, be conclusive evidence of the matter stated 
therein/ 7 Sub-section (3) then provides that the Collector shall, 
after certifying by endorsement that an instrument sent to him, 
as in this case, under section 38 (2) is not chargeable with stamp 
duty, return it to the impounding officer and, under sub-section (2) 
of section 42, the impounding officer has to deliver it to the person 
from whose possession it came into his bands. The proviso to 
section 42 (2) as to the detention of the document — does not 
apply to the present ease, inasmuch as the instrument in question 
was dealt with by the Collector under section 40 and not by a 
Court under section 35. The instruments in question having been 


1) Page 751 supra. 
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impounded by the Sub-Registrar, he was bound, when under 
section 40 (3) they were returned to him by the Collector, to 
register the same and return them to the person or nominee of 
the person who presented them for registration. And I presume 
that both the Collector and the Sub-Registrar did their duty and 
that the instruments are not now in the possession either of the 
Collector or of the Sub-Registrar and that the Inspector-General 
forwarded to the Board of Revenue only copies thereof. This is 
the procedure presciibed by the Act, but if by some accident or 
unlawful detention by the Sub- Registrar the instruments are still 
in his custody, that cannot affect the right construction to be 
placed upon section 56 (1). 

In the case of an instrument admitted in evidence by a Court, 
upon payment of duty and penalty under section 35 as adjudged 
by such Court, the Court is required by section 38 (1) to send to 
the Collector an authenticated copy of such instrument together 
with a certificate in writing, stating the amount of duty and 
penalty levied in respect thereof, and to remit such amount to the 
Collector; and, under the proviso to section 42 (2), the Court is 
enjoined not to deliver the instrument to the party before the 
expiration of one month from the date of impounding it, and it is 
competent to the Collector to direct its further detention, if neces* 
sary, in order that he may take action under section 61 if, in his 
opinion, the proper stamp duty and penalty have not been levied 
by the Court — by bringing the same to the notice of the Court to 
which the Court admitting the instrument in evidence is subordi- 
nate. A reference to section 61 will show that the Appellate 
Court may revise the decision of the Subordinate Court and 
determine the amount of duty with which the instrument is charge- 
able and may require the person in whose possession or power the 
instrument then is to produce the same and may impound the 
same when so produced. It will thus be seen that even if the 
instrument is not in the custody of the Court — under the proviso 
(a) to section 42 (2) — the Appellate Court is empowered to require 
the person in whoso possession or power it is, to produce it. 
Under section 61 (3) the Appellate Court sends to the Collector a 
copy of the declaration made under sub-section (2) as well as 
the instrument itself, if the same has been impounded or is other- 
wise in the possession of the Court. Under sub-section (4) the 
Collector may thereupon prosecute the peison criminally if he 
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Besbeence does not pay the stamp duty and penalty as adjudged Ity the 
Stamp Act. Appellate Court, or even when he makes such payment, if the 
Collector thinks that the offence was committed with an intention 
of evading payment. Notwithstanding that, for the protection of 
stamp revenue, section 61 enables the Appellate Court to revise the 
decision of a Subordinate Court on questions of stamp duty, proviso 

(1) to section 61 (4) expressly declares that the declaration of tho 
Appellate Court under sub-section (2) as to higher stamp duty 
and penalty shall he valid only for the purpose of a criminal prosecu- 
tion — if the Collector deems fit to institute such prosecution —hut 
that such declaration shall not affect the validity of tho order of 
the Subordinate Court admitting it in evidence or of the certificate, 
granted by it under section 42, that the proper stamp duty and 
penalty have been levied, notwithstanding that the same is less 
than that declared by the Appellate Court. 

In tho ease of an instrument impounded by tho Colleetoi under 
section 33, when it is produced in his office or leccivcd by him from 
another officer under section 38 (2), the Collector may act cither 
under clause (a), or clause (. I ), as the case may be, of section 40 (1). 
If he acts under clause (a), he certifies under that \ cr\ clause and 
such certificate is declared to he conclusive by sub-section (2) If 
he acts under clause (b) and levies duty and penalty, he certifies 
under section 42— the very section under which Courts too, acting 
under section §5, certify by endorsement— and section 42 (2) 
declares that every instrument so endorsed shall he deemed to havo 
been duly stamped. However, it is only the certificate of the Court 
under section 42 that is subject to the operation of section 61, and 
if it was intended that tho certificate of the Collector— whether 
made under section 40 (1) («) or 42 (1)- should he subject to 
revision by the Board of Revenue, surely provisions similar to those 
contained in section 61 and the proviso (a) to section 42 (2), would 
havo been enacted for giving effect to such revision of tho Col- 
lector s order by tho Board of Revenue. As already observed, even 
in regard to certificates of Courts, their validity is in no way 
affected by the declaration of the Appellate Court under section 61 

(2) that a higher duty and penalty were leviable. 

If section 56 is construed as empowering the Board of Revenue 
to revise the certificate of a Collector made under section 40 or 42’ 
jll ^llow that it can do so without making any reference to 
in the event of its entertaining any doubt, after 
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making such reference ; and it is inconceivable that, if the Legis- Reference 
laturo intended that the Board should have the power to revise Sl ™ cr 
such certificates, no provision should have been made in such a **** 
complete code as the Stamp Act to give effect to the decision of the 
Board in revision or to the decision of the High Court on reference. 

In the present instance, suppose, as is presumably the case, the 
instruments have been registered and delivered to the party. The 
learned pleader for the Board of Revenue is not able to say what 
the Board is to do if this Court decides that the instruments were 
liable to stamp duty Clause ( b ) of the proviso to section 35 declares 
that, notwithstanding the general provision that an instrument not 
duly stamped shall not be admitted in evidence for any purpose or 
registered, a certificate of the Collector made under any provision 
of the Stamp Act shall remove such bar. Sub-section (2) of sections 
40, 42 and 44 declare that the certificate shall operate as conclusive 
evidence that the instrument is duly stamped, or that it is not 
liable to stamp duty, as the case may be ; and the only exception 
thereto is that provided by section 61, viz., that in the case of a 
certificate granted by a Court under section 42 being superseded 
by a declaration of the Appellate Court under section 61 (2), the 
certificate shall have no validity against a criminal prosecution. 

The argument of the learned pleader for the Board of Revenue, 
that if the Board cannot revise a certificate made by a Collector 
under section 40 or 42, section 56 (1) will be practically inoperative, 
is without any foundation. Full effect can be given to section 56 
(1) without construing it as empowering the Board of Revenue to 
revise certificates made by the Collector under sections 40 and 42 
which, as under section 32 occurring in chapter III, operate as a 
judicial adjudication as to the proper stamp duty, and to undo 
the action of the Collector resulting from the exercise of his powers 
under certain other sections in chapters IV and V. Thus, turning 
for instance to chapter IV, section 39 (1) provides that in the 
case of a penalty in excess of Rs. 5 which had been levied by a 
Court under section 38, the Collector may, on application made 
by the party concerned, refund the amount of penalty in excess 
of Rs. 5, though the excess also was lawfully levied. Sub- 
section (2) contains a similar provision for refunding the whole 
penalty in certain eases. Is it to be supposed that after the 
Collector has exercised this power and made the refund as therein i a .M 

provided, the Board of Revenue can updo his act ? If so, what jto ' ’ 1 mjJm 
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Eeb'bbfnce the law or provision by which the Board of Revenue can recover 
‘ gT — , from the party the amount rofunded to him by the Collector ? The 
power conferred by section 39 and in chapter V by sections 49, 
52, 53, 54 and 55 may bo controlled by the Board of Revenue 
under section 56 (1) and a reference to these sections will clearly 
show that the Board can control the Collector’s power only before 
it is actually executed and that in the very nature of things the 
action resulting from the exercise by the Collector of such power, 
cannot be undone. Even in respect of documents impounded by 
the Collector or sent to him by any other officer who has im- 
pounded the same, if before the Collector makes the certificate the 
matter comes to the Board’s notice, as it may, at the instance of the 
party concerned or otherwise, though not on a reference made to it 
by the Collector under section 56 (2), the Board can, under section 
56 (l), control the exercise of the Collector’s power in the matter of 
making a certificate under section 40 or 42 and thus, it will he seen, 
full effect is given to the phrase “ in all eases ” occurring in section 
56 (1). When the Collector proceeds under section 40 (1) (/j), lie 
first makes a requisition for the payment of the duty together with 
the corresponding penalty and it is only after such payment that 
he certifies by endorsement under section 42 If the party delay s 
payment there will necessarily he an interval between the impound- 
ing or the receipt by the Collector of the instrument and his 
certifying, and the Board can interpose its control during such 
interval and in fact it will be perfectly open to the Board under 
section 56 (1) to require that iu all oases iu which the Collector 
may have to proceed under sections 40, 41 and 42, or in regard to 
particular classes of instruments, the Collector should, before certi- 
fying under section 40 or 42, send a return to the Board giving the 
required particulars which will enable the Board to interpose, if 
necessary, its control before the Collector makes the certificate It 
will be equally open to the Board to require the submission of a 
similar return in regard to the intended proceedings of a Collector 
either generally or in special classes of cases under the other sections 
above referred to, so that the Board may, if necessary, interpose 
before the Collector has actually exercised his power under those 
sections. And further until tbe Collector exercises in favour of the 
party concerned the various powers conferred on the Collector by 
the sections above referred to in chapters IF and F, the Board has 
full scope to interpose its control under section 57 (I) at the instance 
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of tho party concerned or otherwise and require the Collector to Bn rawer 
exercise his power as it directs. I think it highly probable that in Br ™‘ A \ r 
section 06 ( 1 ) the draftsman advisedly qualified the word ‘ powers ’ 
by the adjective ‘ exercisable,’ with a view to denote the intention 
of the Legislature that the Collector’s powers are to bo controlled 
by the Board of Revenue only before they have been actually 
executed and a right has thereby accrued to a party. It seems to 
me that if it had been the intention of the Legislature that any- 
thing which has been done by the Collector in the exercise of his 
powers should be subject to revision by the Board of Revenue, the 
section would have been worded in a different manner, and if that 
were the intention it is inconceivable that sub-seetion ( 2 ) of section 
40 would not have commenced with the words “ subject to the 
provisions of section 56(1)”, and that the same expression would 
not also have been inserted in sub-section ( 2 ) of sections 42 and 44 , 
and it is equally inconceivable that, if the certificate made by the 
Collector were subject to revision by tho Board of Revenue the 
validity of the Collector’s certificate should be affected— as it must 
be held to be — unlike a certificate made by a civil court under 
sections 35 and 42, which certificate has been declared erroneous by 
an Appellate Court under section 61 ( 2 ). And it is also unaccount- 
able that in the case of refunds actually made by the Collector 
under section 39, allowances made by him for spoiled, misused 
or unrequired stamps under sections 49, 52 or 54, &c , provision 
would not have been made to enforce repayment of such refunds 
or allowances or re-delivery of stamps given under section 53, &c., 
if the Collector’s action under those sections is to be set aside on 
revision by the Board of Revenue 

It was urged that the clue to sub-section ( 1 ) of section 56— 
which did not exist in the repealed Act I of 1879 — is to be found 
in the official correspondence which is referred to and partly set 
forth in the Bull Bench decision of this Court in Referred Case %■ 
of 1883(1) and that reading section 56 (1) in the light of that cor- 
respondence, the construction contended for is the right one. A 
reference to section 45 (2) — which did not exist in the repealed Act 
I of 1879 — will clearly show that the above suggestion is entirely 
unfounded. The power which the Board of Revenue wished to 

(1) I.LK, 7 Mad., 155. 
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Biiiwwi have in the official correspondence above referred to was conferred 
St w At i. 011 ^ by the provision contained in section 45 (2) and not by 
section 56 (1). In the correspondence referred to, the Board 
considered that the Collector had levied stamp duty in excess of 
the proper amount and corresponding penalty. The peualtv was 
refunded, but the Board held that it had no power under the law, 
as it then stood, to refund the stamp duty which had been collected 
in excess of the proper amount. That power is now expressly 
conferred by section 45 (2), which would be perfectly superfluous 
if the construction sought to bo placed upon section 56 (1) were 
the right one aud section 45 (1) — which existed in the repealed 
Act I of 1879— might also well have been dropped m the new Act 
as superfluous. Section 45 clearly shows that w hen a Collector 
has exercised his power under section 40 and levied an amount of 
penalty and stamp duty in excess of what is legally due, the Board 
may revise, hut only in favour of a piivate party, his act, and 
refund the amount of penalty and excess of stamp dutv levied and 
collected by the Collector. 

It may be that grammatically the construction contended 
for is not inadmissible, but grammatically the wording of section 
56 (1) is also susceptible of the more limited interpretation, viz., 
that in all cases, the Board can exercise its control only before 
the povv er of the Collector has, by its exercise, been executed 
and exhausted. [For an instance, see section 15, clause (5) of 
the Stamp Act X of 1862, where the Board had the power of 
interposing before the Collector's order, for impressing the 
document with the stamp as determined by him, was actually 
carried out.] Even if it is to be construed literally in a 
comprehensive sense, it is only a general provision, and according 
to the principle of the canon of interpretation gene) aha ycmhbvs 
non derogant, it cannot be construed as overriding or limiting 
the operation of the special provision made as to the conclusive 
charac er of a certificate made by the Collector, especially when the 

general section has its proper operation without thus affecting the 
special provision. 6 

The conclusion Hare como to receives the strongest corrobor- 
ation from the provisions contained in the previous Stamp Acte 

cafe, and orders of the Collector nnder this AotMU»™tt 
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revision on appeal or otherwise, by the Chief Controlling Revenue 
authority to which the Collector is subordinate. Provided that no » 
order passed on such revision shall invalidate any registration or “ 
other proceeding previously made or taken of or upon an instru- 
ment endorsed by the Collector under section 24 or 25 ” Section 
24 (d) and section 25, paragraph (2), declared the conclusive 
character of tlie Collector's certificate subject to the provision con- 
tamed in section 40. When this Act was superseded by Act I of 
1 879, this section (40) was deliberately dropped in its entirety. The 
consequence was that the Board of Revenue had no power to revise 
a certificate or order of a Collector and theiefore the limitation 
placed, with referonee to the Board’s power of revision, upon the 
clauses declaring the conclusive character of the Collector’s certifi- 
cate was removed Under Act I of 1879, if the Collector levied 
excess of stamp duty and corresponding penalty, the Revenue 
Board had tho power under section 42 to refund the penalty but 
not the excess of stamp duty levied. But, under the present Act, 
power is conferred by section 45 (2), upon the Board of Revenue’, 
to refund the excess of stamp duty also. 

Under Act XVIII of 1869, the Board of Revenue had the 
power of revising a Collector’s certificate, subject however to the 
express condition that such revision should not invalidate any 
registration or other proceeding ' made or takeD previous to such 
order in revision. If section 56 of the present Act is to be construed 
as contended for on behalf of the Board of Revenue, we have to 
impute a deliberate intention to the Legislature to revert to the 
policy of Act XVIII of 1869 — which policy was abandoned when 
Act I of 1879 was passed— and further to revert to that policy 
without even the safeguard contained in the proviso to section 40 
thereof. There is nothing in the present Act which lends any 
weight to the suggestion that it was the intention of the Legisla- 
ture to introduce a radical change in the present Act and adopt 
a retrograde policy and that, too, without the safeguard which 
|4 existed under Act XVIII of 1869, a safeguard, the .absence of 
which being found to be a defect in the corresponding section 35 
of Act X of 186*2 was provided in Act XVIII of 1869. If it was 
the object of the Legislature in enacting sub-section (1) of section 
56, in the new Stamp Act, that the power of control thereby con- 
ferred on the Board of Revenue should be exercised in respect of 
orders and certificates made by a Collector, the draftsman would 
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surely Lave adopted and incorporated the language of section 40 
of Act XVIII of If 69 with the proviso there! o and instated, the 
phrase cc subject to the provisions of section 5(5 (1) n — a phraseology 
that is very common in Indian enactments -in sub-section (2) 
of sections 40, 42 and 44, as in the coi responding clauses of Act 
XVIII of 1860 

Having regard, therefore, principally to the following, \i/., (i) 
the absence of any provision, m such an elaborate Act as the Stamp 
Act II of 1899, as to the mode of giving effect io the order of the 
Board of Revenue in revision, if a certificate made by the Collector 
or other acts done by him were subject to its control and revision ; 
(ii) the existence of a special provision in section 45 for the Board 
revising in favour of a private party, and only in favour of a 
private party, the action of the Collector after his power has been 
actually exercised, and for giving effect to such order in revision ; 
(lii) the fact that there is nothing in section 56 (1), — which gives 
the Board a general power of control, — to limit, by necessary 
implication, the operation of the special clauses of the Act declar- 
ing absolutely the conclusive character of a Collector’s certificate ; 
(iv) the policy of the Legislature as shown by a comparison of the 
several successive Stamp Acts in the matter of such certificates 
being controlled by the Board of Revenue ; (v) the Judicial value 
of a Collector’s certificate, as to the validity of instruments ; (vi) the 
fact that the grammatical construction of the section is consistent 
with the Board’s power of control being limited to cases in which 
the Collector’s power has not been actually executed; and (vii) 
last, though not least, the far-reaching consequences as to the 
validity of instruments and proceedings had thereon prior to 
revision — if the same were subject to revision, —in the absence at 
any rate of a provision eoirosponding to the proviso to section 40 
of Act XVIII of 1869, I find it impossible to persuade myself 
that the Board of Revenue can revise a Collector’s certificate, duly 
made under section 40 (1) (<?), that the instruments in question 
are not chargeable with stamp duty and can carry out the decision 
of this Co art if it should bo held that the said instruments are 
chargeable with stamp duty. 

As I read the reference made to this Court by the Board of 
Revenue, the object of the Board seems to be rather to obtain an 
authoritative ruling of this Court for its future guidance in regard 
to instruments of the class in question and not for the purpose 4 
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revising the Collectors certificate in the present ease, applying Rem mures 
the decision of this Court to the two instruments in question. BtMct. 

Moore, J.— A Sub-Registrar, acting under 'section 33 of the 
Stamp Act, impounded two documents on plain paper that had 
been produced before him for registration and, under section 38, 
sub-section 2, forwarded them to a Deputy Collector who, however, 
under section 40, sub-section (l) K a), certified that they were 
exempt from stamp duty The Inspector-General of Registration 
disagreed with the opinion formed by the Deputy Collector regard- 
ing the documents and reported the matter for the orders of the 
Board of Revenue. Under section 57 of the Stamp Act the 
Board has now referred to the High Court the question as to 
the stamp duty, if any, chargeable on these documents. 

At the hearing of this reference a question has been raised as 
to whether it was open to the Board of Revenue to make this 
refeieuceto us and as to whether we have jurisdiction to pass a 
judgment in the case. An opinion has been expressed to the 
effect that once a Collector has granted a certificate under section 
\ 40, sub-section (1) (a), his decision is final and cannot be set aside 

or altered by any authority. A Collector granting a certificate 
acts under powers exercisable by him under chapter IV of tho Act ; 
and section 56, sub-section (1), provides that the powers exercis- 
able by a Collector under that chapter shall, in all cases, bo subject 
to tbe control of the Chief Controlling Revenue authoiity, % e , in 
the Madras Presidency, of the Board of Revenue It is, however, 
contended that the wide powers of control given under this sub- 
section do not authorise the Board to interfere in any way with a 
ease with respect to which a Collector has already granted a cer- 
tificate under section 40, sub-section (1) ( a ). This contention 
appears to me to be a valid one. Section 40, sub-section (2), 
clearly and distinctly lays down that every certificate under clause 
(a) of sub-seetion (I) of that section shall, for the purposes 
. of the Act, be conclusive evidence of the matters stated therein. 

? If it was intended that after a Collector had granted a certificate 
such grant was liable to he set aside under the powers of control 
given to the Board by section 1 6, it is not easy to understand 
why such a word as 4 conclusive 5 without any qualifying proviso 
was used in the sub-section. It will he remarked that when a 
Collector acts under section a0, sub-section (l ) (6), and on payment * 
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Reference that the proper duty has been paid, nothing is said '.as to such 

UNDFR x j. ^ * 

Stamp Act. certificate being conclusive evidence. The inference to be drawn 
is, I believe, that the Board can interfere with an order 
passed under section 40, sub-section (1) (■ b ), evon after a certificate 
has been granted under section 42, but cannot alter in any way an 
order passed under section 40, sub-section (2), once a certificate 
has been issued. It is urged here on behalf of the Board that, 
although the present case is not one which has been, or could bo, 
referred to the Board of Revenue under section 56 , sub-section 2 , 
yet, as the Inspector-General of Registration has addressed the 
Board regarding it, the case may he looked on as one that has 
* otherwise ’ come to the notice of the Chief Controlling Revenue 
Authority and can therefore he stated to us with the view of ob- 
taining a judgment on it. It appears to me, however, that this 
argument is not sound. The Board can, no doubt, under section 
57 state to the High Court any c case ’ that has come to its notice, 
but by this it must, in my opinion, he held is meant any case that 
has not been already finally and conclusively determined by the 
Collector or other competent authority. If, for example, the 
Collector had, under section 40, sub-section (1) (6), ordered the 
payment of certain, duty on a document, the Inspector-General of 
Registration could, I consider, if he thought the order was wrong, 
report the matter to the Board who could state it to the High 
Court for judgment as being a case not up till then conclusively 
settled, hut ouce under section 40, sub-section (i) (a), a certificate 
has been granted there is no case not finally disposed of and there 
is consequently nothing regarding which the High Court can be 
asked to pronounce a judgment. I am, for these reasons, of opinion 
that we must decide that we have no jurisdiction to decide the 
question referred to us by the Board of Revenue. 

Sir Arnold White, C.J.— The decision of the Court will 
be in accordance with the opinion of the majority— that the 
Court has no power to decide the question which has been referred. 
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Commissioners ^ shall .... provide a sufficient number of col 
VemCnt and fitting places for burial and burning grounds, either Within t 
Without the limits Of the city Und may acquire land for this purpose ; ” an 
section 4S8 gxtw aright of action to any person aggrieved by the faDu* 
of the Commissioners to perform a duty imposed en them by the Ac 
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Liability of Government undei taxing Acts n hen not expiessly mentioned — Pre- 
rogatives of the Crovn— Indian Councils Act, 1SG1~24 & *25 Viet cap, 67, 
a. 42 : 


The Superintendent of the Government Gun Carnage Factoiy in 
Madras having biought timber belonging to Gcs eminent into Madias 
without taking out a license and paying the license fees presciibod by 
section 341 of the City of Madias Municipal Act, vs as prosecuted to convic- 
tion by the Municipal Commissioneis t—Held, on revision, that timber 
brought into Madias by or on behalf of Government is liable to the duty 
imposed by section 341 of the City of Madras Municipal Act although 
Government is not named in the section. According to the uniform 
course of Indian Legislation, Statutes imposing duties or taxes bind 
Government unless the very nature of the duty or tax is such as to be 
inapplicable to Government. Pet curiam :— Under the Indian Councils 
Act, 1861, a Provincial Council lias, subject to the same restrictions as 
those imposed by the Act on the Governor- General’s Council, power to 
affect the prerogative of the Crown by Legislation. 
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CITY OF MADRAS MUNICIPAL ACT (MADRAS) — ACT I OF 1884, s. S41— 
Criminal Procedure Code — Act V of 1898, s. 197 — Necessity for sanction to 
prosecute public servant — Cases in which the fact that accused is a public servant 
is a necessary element m the offence : 

Under section. 341 of the City of Madias Municipal Act, any person 
bringing or causing to be brought timber within the City of Madias wiihout 
a license, obtained on payment of a fee, is liable to a fine. The Superin- 
tendent of the Gun Carriage Factory in Madras, who is an. officer bolding 
a commission in the Royal Artillery, brought or caused to be brought 
timber within the aforesaid limits without license. On a complaint being 
lodged against him under the section, it was contended that he was a 
public seivant within the meaning of section 197 of the Code of Criminal 
Procedure and that the Oouit could not take cognizance of the offence 
inasmuch as the sanction referred to in section 197 had not, been 
obtained : — Held, that sanction was not necessary, as the offence charged 
was not one which could be committed on’y by a public seivant, nor did it 
involve as one of its elements that it bad been committed by a public 
servant. Nando Lai Basal v. Mittcr, (I.L.R., 26 Calc., 852), followed. 
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Plaintiff was the owner of a bungalow, factory and garden in the neighbour- 
hoodof Madras. In 1896 the defendants, the Municipal Commissioners for 
the City of Madras, acquired land close to plaintiff’s and opened a bnrial and 
burning ground thereon. Plaintiff alleged that his px emises had, in conse- 
quence thereof, become unhealthy, insanitary, and unfit for residential 
purposes, that he had been unable to woik his factory, and that his 
property had deteriorated in value. lie accordingly sued for an injunc- 
tion restraining the defendants from using the land acquired by them as 
a burial and burning ground, and for damages. Ho negligence was alleged 
or shown xegarding the manner in which the burial ground had been used. 
There was some evidence that the burning gionnd was to some extent a 
source of nuisance to any one who occupied plaintiff’s piomisos, and that 
the market value of the pi emises had been depreciated by the opening of 
the burial ground: —Held, that no actionable nuisance had been proved. 
Per Bu* Arnold Whitf, C.J. — Even if an actionable nuisance had been 
proved, the defendants weio pioteeted. London and Jh ighton Railway Co. 
v. Truman, (LR., 11 App. Gas, 45), followed ; Metropolitan Asylum 
District v. Hill , (L R., 6 App. Cas , 193), distinguished. The mere fact 
that a neighbouiing landowner has sustained damage fiom the establish- 
ment of a burning and brnial giound does not show that tho site selected 
is not “ conven ent and fitting.” The woids “ within or without the limits 
of the City” must be lead secundum sub)ectam rnafeuam and with 
reference to the requirements of the community in connection w ith the 
disposal of corpses and tho general necessities of the case By section 433 
of the City of Madras Municipal Act, the period of limitation for the com- 
mencement of suits against tho Commissioners in icspect of anything 
done in pursuance of the powers given by the Act is fixed at six months. 
Scmble , that plaintiff’s cause of action, if any, arose when tho site began to 
be used as a burial ground, namely in 1896, and that the claim w r as baned 
by limitation, both under section 433 and the gencia 1 law. 
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ZLsfer of Property Act-Act IV of 1882, a. 'Jt-Decree for redemption 
Omistion to execute-Maintainability of subsequent suit on same mortgage : 


Vedapuratti v. Vnllahha V ahy a Raya 


3. 


— , S. UU— 

LfteLcommencement of acUon-Punous yefusal-Vandity of suit : 

T ea ve to sue under section 30 of the Code of Civil Procedure need not 
necessarily precede the commencemenf of the suit, but may bo green after 
it has oomuLced. Where leave has been so green, it is imma enal that 
an application for permission to sue has been previously refused. 


30 — Leave to sue git 
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Muhammad Moltidm Sait v. The Municipal Commissioners for the City of 
Madras 118 


CIVIL PROCEDURE CODE— ACT XIV OF 1882, ss. 2, 266 — Army Act (1881)— 
44 & 45 Hct., cap. 58, ss 136, 151 — Atmy (Annual) Act (1895)— 58 Viet, cap . 

7 4 t , « Public office) ” — Attachment of moiety of pay of oflicer of Indian Staff 

Corps : 

The effect of section 136 of the Army Act, 1881, as amended by section 
4 of the Army (Annual) Act, 1895, is to empower the Civil Courts to attach 
one moiety of the salary of an officer in the Indian Staff Corps, under 
section 266, proviso (a), of the Code of Civil Procedure. Calcutta Trades 
Association^. Ryland , (I.L.R., 24 Calc., 102), followed. 


Where a suit for redemption has been instituted and a decree for 
vedemntion has been passed therein, but not executed a subsequent suit is 
not maintainable for the redemption of the same moitgage. 
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Dampanaboyina Qangi v. Acldala Ramaswami 

YP nf h o r j tt ff > ®* Limitation Act — Ac2 

X 0/1877, s«. 7, 8, sched.II> art . 1/9— Application for execution of decree 
~ “°™l? ecree W favour of three persons— Previous application more than three 
^earsbeforewhileone decree-holder was a minor— Attainment of majority by 

Zt hm „ th ™ e T r ars of present application— Limitation- 
Jomt execution-creditors Joint creditors "—“Person entitled 

j °J nt d6cree was P assed in favour of ^ree brother., 
vrko,*b the date of the decree, were alJ minors. On 8th January 1898 
^hmtton for execution previous to the present one was made. 

tlie brothers had attained majority and one was a 
f.B ? 9 ’ f he present application for exeoution was 
S 0ther m ^ avin8 ' attai ? ed majority less than three 
04* The application of 8th January 1896 was 


?Am 


4. — , < , s. 43— •Former suit for injunc- 

tion to restrain defendants from removing shells stored on certain land — Dis- 
missal as not maintainable — Subsequent conversion by defendants of the shells 
— Suit for their value — Maintainability — Agricultural tenants— Right to dig 
shells ; 


Chaladom Tholan v. KaTckath Kunhambu ... ... 6 

s« 43. — Omission to 

present claim for land in a former suit for other land- - Ground cf M&le-mniitir * 
in both suits> but defendants different, and different lands claimed ■ — Maintain- 
ability : 

who was possessed of different plots of land, namely, lands A and lands 
B, died, leaving a widow and two daughters him surviving. The widow, 
who enjoyed all the lands during the remainder cf her life, also died. The 
daughter then attempted to take possession of the lands Bfrom a person 
who held possession of them, and who wrongfully refused to relinquish that 
possession. They, as the heirs of their late father thereupon, namely in 
18 S7, instituted a suit and obtained a decree against that, person for the 
recovery of the lands B. In 1896, the daughters attempted to take 
possession of the lands A, which were in the possession of another person, 
who also wrongfully refused to relinquish his possession. They thereupon 
instituted the present suit against that other person, in which they also 
claimed as the heirs of their late father, to recover possession of the lands 
A. The persons who had withheld possession of the lands B and A 
respectively, were different, and the High Court found as a fact that there 
had been no combination or privity between them in respect of the lands 
which they had severally withheld. Upon the objection being* raised that 
the present suit was barred, under section 43 of the Code of Civil 
Procedure, by reason of the fact that the plaintiffs had omitted to include 
their present claim in the previous suit : — Held, that the suit was main- 
tamable. 


Though a tenant of lands for the cultivation of paddy may, possibly, 
be justified in digging up shells from the land for the cultivation of t he land 
in a proper and husband-like manner, the property in the shells so dug up 
is (in the absence of local custom) not in the tenant but in the landlord, 
and the tenant has no right to convert them to his use. Defendants, who 
held land for the cultivation of paddy, had dug up from the land shells 
which are used for the manufacture of lime, and stored them on the land. 
The landlords had let the right to dig these Bhells to plaintiff, who, in con- 
junction with the landlords, and while the shells were still on the land, sued 
for a perpetual injunction restraining defendants from digging shells and 
also to restrain them from carrying away those which they had already 
dug, and whioh were stored on the land. That case was dismissed us not 
beiug one in which an injunction could be grunted. Subsequently to its 
dismissal, defendants removed the shells, and converted them to their own 
use. Plaintiff now sued for their value ; when it was pleaded that the suit 
was barred by section 43 of the Code of Civil Procedure ; — Held , that the 
suit was not barred. 




0EI?EiUJD 


PAGE 


decided or assumed to have been ‘made in accordance with law ! — Held, 
that the decree was not capable of execution, either as a joint decree, or 
to the extent of the interest of the youngest decree-holder. Section 7 of 
the Limitation Act, 1877, only- applies where all the joint execution- 
creditors were under disability at the time when the period of limitation 
begaff to run, Joint execution-creditors are not “ joint creditors,” within 
the meaning of section* 8 of the Limitation Act, 1877. The words “ a 
person entitled to institute a suit or make an application ” in section 7 of 
the Limitation Act refer to one who, in his own right, is so entitled, and 
not to a person who, by a rale of procedure, such as that contained in 
section ^231 of the Code of Civil Procedure, is authorised, with the 
permission of the Court, to make an application for execution for the 
benefit of himself and others interested jointly with him in the decree to 
be executed. Surja Kumar Butt v, Arun Chundcr Roy, (I.L.R., 28 Calc.* 
465), dissented from; Seshan v. Rajagopala , (I.L.1L, 13 Mad., 236), and 
Vigneswara v. Bapayya , (I.L.K,., 16 Mad,, 436), approved. 

PeHasami v. Krishna Ayyan < , , ... ... 

— , — — — — . — — . — — , s. 232— •‘Order refusing to recog h 

nize transferee of decree — Appeal : 

An order passed under section 232 of the Civil Procedure Code refusing 
to recognize the transferee of a decree, may, for purposes of appeal, be 
regarded as an order passed under section 244 and is therefore appealable. 
Virasami Roivth v. Bodi NaiTcan (Appeal against Appellate Order ¥ 0 , 60 
of 1899 (unreported)), followed. 

Subbuthayammal v. Chidambaram Asari ... ... ... ' ... ... ... 

i — S, 244 —Determination of question 

whether party applying for execution is representative of decree-holder — Appeal : 

The effect of the last clause of section 244 of the Code of Civil Procedure 
is to give the right of appeal against an order determining whether a party 
applying for execution is orTs not the representative of the decree-holder, 

Krishnama Chariar v. Appasami Mudaliar ... ... 

— , s, 244— Execution of decree passed 

on usufructuary mortgage — Continuation of possession by mortgagee subse- 
quently to decree — Claim to set off profits thus accrued from decree amount — 
Application for order absolute— Transfer of Property Act— Act IV of 1882, s. 89 ; 

By a decree passed on a compromise in a suit for the amount due 
under a mortgage, defendants were ordered to pay Its. 770 to plaintiffs 
within a year, and in default of payment the amount was to be recovered 
by sale of the mortgaged and other property. By the terms of the 
mortgage, possession was given in lieu of interest, but the decree was 
silent as to possession and interest. Upon an application being made for 
execution of the decree by sale of the property referred to in it, the 
District Judge held that if the petitioners had continued in possession of 
the mortgaged property ever since the date of the decree, it would be 
necessary to take an account to ascertain whether the decree had been 
satisfied, and dismissed the petition t—Eeld , that such an order was wrong, 
inasmuch as it went behind the decree instead of executing it. Held cdbo, 
that the application, in which the decree-holder stated that there had 
been default in payment of the decree amount and applied for sale, was 
an application for an order absolute for sale. 

Appa Rao v. Krishna Ayyangar ... ... 

— „ , s, 244 — Purchase of mortgaged 

property by mortgagee— Application by purchaser to recover possession as against 
defendants who held possession under prior sale based on prior mortgage — 
Question raised whether purchaser could recover possession luithout first 
paying defenda/nts amount of prior mortgage-- “ Execution and enforcement of 
decree ” — Appeal: 

A mortgagee obtained a decree directing the sale of property in the 
possession of certain defendants, subject to a prior charge thereon. At 
the sale in execution of that decree, the mortgagee purchased the 


general index, 




property, lie now sought to recover possession of it from the defend- 
ants, tho question raised being, whether, under the terms of the decree, 
ho was entitled to be put into possession without paying tho amount of 
the prior charge, the defendants so dispossessed being at liberty to bring 
a separate suit to enforce the charge ; — Held, that the question thus raised 
between the decree-holder (purchaser) and the defendants related, within 
the meaning of section 244 (c) of the Civil Procedure Code, to the execution 
or enforcement of the decree against these defendants and an appeal 
lay from an order passed thereon. Per Moore, J. — Even if tho purchaser 
had not been also the decree-holder he would have been a representative 
of a judgment-creditor. Per Bhashyam Ayyangar, J.—Tho order was not 
the less an order under section 244, because it was also passed under 
sections 318 and 334 of the Code. 

Kasinatha Ayyar v. XJthumansa Roiothan 

11. ■ : , ss. 244, aiO-A, 311, 540— Sale of 

mortgaged property mexecution of mortgage-decree — Proceeding m execution: 

Sections 310-A and 311 of the Code of Civil Procedure apply to sales of 
mortgaged property in execution of mortgage decrees. Kedar Nath Raut v. 
Kali Churn Bam, (I.L.R., 25 Calc., 703), commented on. Tirumal Rao v. 
Syrd Dastaghin Miyah, (I.L R., 22 Mad., 286), Raja Ram Smghp v.Chunm 
Lai, (I.L.R., 19 AIL, 205), and Knshnap v. Mahadev Vinayak , (I.L.R., 25 
Bonn, 104), approved. An appeal lies from an order passed upon an 
application made under section 89 of the Transfer of Property Act. Per 
Sir Arnold White, C J., and Moore, J. — Such an order is not an order 
made in a proceeding in execution and is not appealable as such. It, 
however, has the effect of a final decree, and an appeal lies therefiom 
under section 540 of the Code of Civil Procedure. Per Davies, Bfxson and 
Bhashyam Ayyangar, JJ. — An application made under section 89 of the 
Transfer of Property Act is, in effect, an application for execution of the 
decree passed under section 88, and an order made thereon is appealable 
under section 244 of the Code of the Civil Procedure. Ajudhia Pershad v, 
JBaldeo Singh, (I.L R., 21 Calc, 818). and Tara Probad Roy v. Bhobodeb 
Roy, (I.L.R., 22 Calc., 931), discussed. 

Mallikarjunadu Setti v. Lingamurti Pantulu 

12, — - , ss. 278, 279, 288 — Claim petition 

— Some interest ” m property attached — Older dismissing claim by mortgagees 
— Letters Patent , art. 15 — “ Judgment ” — Appeal : 

An order passed by a Judge sitting on the Original Side of the High Com t 
dismissing a claim preferred under sections 278 and 282 of the Code of Civil 
Procedure by the mortgagees of immoveable property which has been 
attached in execution of a decree, is subject to appeal. Article 15 of the 
^tent is not restricted by sections 588 and 591 of the Code of 
Civil 1 rocedure, Pour persons lent money on mortgage, the deed, with 
the consent of all, being prepaied in favour of one of them alone It 
however specified the amount that each had advanced and provided 
that if the nominal mortgagee should receive any instalments from 
the mortgagors, the same should be distributed between all the four 
mortgagees according to the amounts advanced by them. The nominal 
mortgagee died, leaving a will appointing executors, wdio had not, however, 
taken out probate, A judgment-creditor of the mortgagors then caused 
the property to be attached, whereupon the three other creditors filed a 
fI a lvo Petlfcl f n , the attachment might he declared to be subiect 

. mor te a S e the applicants were competent to prefer 

f S - ta n !?‘ wtthin the meaning of section 279 of the P Code 
tiie property attached.' If the nominal mortgagee 
ihe ap P lieants > they had a legal interest in the property 
a A n ? lf * e . w f, a trustee, they had a beneficial or equitable interest 
therein, A beneficial interest is as much an interest within the mean- 
ing of seotion 279, as a legal interest in the property attached. 

SdbhapdtM (jfetfi % $ar$yma8ami Chett% 
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13, y s, 283—"“ Party against whom 

an order has been made 3 ’’ 

Plaintiff sued to recover possession of immoveable propeity. The land 
in question had, on a previous occasion, been attached in execution of a 
decree against plaintiff, whereupon his younger brother, the present second 
defendant, had preferred a claim-petition, on which an order was passed 
holding that plaintiff (then judgment-debtoi) and second defendant 
(then claimant) were jointly entitled to the land. The claim was held to 
be good to the extent of a moiety of the land, which was accordingly released 
from attachment, the other moiety being ordered to be sold, the claimant’s 
claim thereto being rejected. Plaintiff satisfied the decree and the property 
was not sold. He now sued to iccovei possession of it • — Held, that, 
having regard to the terms of the order in the claim proceedings and 
to the tact that It had not been piovcd that plaintiff had actually 
received notice of them, plaintiff was not a paity against whom an older 
had been made, within the meaning of section 283 of the Code oi Civil 
Procedure, and that the older w’as not conclusive as against him. Hetietom 
Perengaiyprom v. Tayanbamy Parameshuaren Nambudn (4 M. U.C B. 472) 
doubted. 

Mokhn Kntti v. Kunhi Kutti Ah ... ... ... ... ... 721 

14, f s , 307 — Default of purchaser 

at Court-sale to pay full amount— Forfeitui e 

Section 307 of the Code of Civil Procedure is imperative and must 
be given effect to. Where a purchasci at a Court-sale makes default in 
paying the full amount of the purchase money, the deposit must be for- 
leited. The fact that the decree holder and the judgment-debtor do not 
ask for a resale, but consent to the oiiginal sale being allowed to 
stand, is no reason w’hy tho Government should forego the foiteituro. 

Samba&iva Ayyar v. Vydinathasami ... ... . 535 

ig t ? ss. 336, 344 — Aritst of judgment- 

debtor — Petition under b. 366 — Belease on furnishing >ecunty to apply to be 
declared insolvent uithm a month— Failui e to apply within that time — 
Subsequent application under s. 344 — Maintainability : 

A judgment-debtor who had been arrested, was released under section 
366 of the Code of Civil Procedure on furnishing security that he would, 
within one month, apply to be declared an insolvent. The month passed 
and he failed to make the application. lie was not arrested again, and, 
at a subsequent date, applied under section 344 to be declared an 
insolvent '.—Held , that he was entitled to do so. 

Alagappa Chetti v. Sarathambal ... ... . . ... 724 


16. * — , s. 372— Letter^ Patent, art . 

15 — <{ Judgment Appeal — Insolient Debtors’ Act — 11 & 12 Viet , cap. 21, s* 
23 — Reputed ownerbhip — Charge on debts — Devolution of interest of judgment* 
debtor upon Official Assignee : 


An order dismissing an application by a judgment-creditor of an 
insolvent for a sum of money in the hands of the Official Assignee to be 
paid by tho Official Assignee to the judgment-creditor, is a “judgment ** 
within the meaning of article 15 of the Letters Patent, and an appeal 
lies therefrom. In March 1897, B covenanted to repay by instalments a 
sum of money owing by him to plaintiff, and mortgaged his stock-in- 
trade and all outstandings and moneys then due and owing and thereafter 
to become due and payable to him. B remained in possession. In July 
1899 plaintiff sued B on the mortgage- deed. In August 1899, upon an 
esc parte application by the plaintiff, an order by way of injunction w T as 
made in the suit restraining the mortgagor from disposing of the stock-in- 
trade and outstandings and debts payable to him. This injunction was 
subsequently dissolved. In the same month plaintiff gave notice to 
a person indebted to B that plaintiff claimed the amount of tho debt under 
his mortgage. In September 1899 B was adjudged an insolvent 
usual Testing order was made. In October 1899, plaintiff ' ' 








Pwkhia Valappil Barga v. Velolh As&ennar ,,, 

V _ " . . » s * Letters Patent , Ar£. 

15 — Judgment —Revision petition against decree m small cause suit — 
opinion— Appeal— Contract Act— Act IX of 1872, a 12— Right 
to rec<yvbf^mey had and received to plamUfs use unajjected by section 72 ; 

i* sn ? a11 caAiSC suit haying obtained a decree, the 
w#v£siob petition, in the High Court. At the hearing 
uy a .utmiH*, vuv «mrned Judge expressed the opinion that the case 
fee remandedfor disposal according to4aw after further 
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decree in his suit, by which it was ordered that B should pa) the principal 
and interest due under the mortgage-deed and that in default of payment 
the mortgaged premises should be sold In February, 1900 the person 
indebted to B paid tho amount of bis debt to tho Official Assignee, in 
September 1900, an order was made in plaintiff’s suit against the insolvent 
directing that the decree should ho executed by the attachment of the 
money in the hands of the Official Assignee. In December 1900, plaintiff 
applied by summons in his suit against the insolvent for an order that the 
Official Assignee should pay over that money :—Held , that plaintiff 
was not entitled to the order. The decree, as a moi tgage decree directing 
the sale of the chattels, includiog the debt in question, was void and 
inoperative as against the Official Assignee inasmuch as the whole right., 
title and interest of the defendant devolved by operation of law upon the 
Official Assignee during the pendency of the suit and before the decree 
had been passed. Nor was the position of the Official Assiguee affected 
by the doctrine of li3 pendens. The party seeking to bind him by tho 
lesult of the suit (pending which the interest in its subject-matter had 
devolved upon the Official Assignee by operation of law) should liavo 
applied under section 372 of the Code of Civil Piece dure to have him 
joined as a party to the suit. Miller v. Budh Sm§h Dvdhuna , (I.L.R., 18 
Calo., 43), referred to. Whei e a debtor has assigned a debt, notice by the s 
assignee to the person owing the debt will take it out of tho order or 
disposition of the debtor. Per Sir Arnold White, C J,—A chose in 
action, if it is a debt due to the insolvent in his trade or business, comes 
within the words u goods and chattels ” as contained in section 23 of the 
Indian Insolvent Debtors’ Act. Per Bhashyam Ayyanoar, J„ — The instru# 
ment only created a charge or hypothecation in plaintiff’s favour, but a 
charge-holder is as much the substantial owner of and has as substantial 
an interest in the goods and chattels as a mortgagee thereof, and if either 
allows the mortgagor or the person creating the charge to remain in 
possession, under circumstances which will lead to his being the reputed 
owner and to his being enabled to command credit thereby, he will be 
estopped from asserting his substantial interest or ownership in the 
property as against the Official Assignee. A debt is taken out of the 
order and disposition of an insolvent if a suit be brought to enforce a 
charge upon the debt prior to his adjudication. 

Puninthavelu Mudahar v.Bhashyam Ay^angar*,.. u , 406 


17» , s. 411 — Court fees — First charge 

on subject-matter of Suit — Purchase of portion of subjecUmatter at sale to recover 
Coivft fees— Subsequent purchase m execution under another decree — Validity: 

A suit was filed in fermd pauperis and a decree passed, in December 
1898, awarding the plaintiff therein ceitain land. A portion of that land 
was, in 1896, put up for sale in order to recover the amount due to Govern* 
ment as stamp fees in connection with the pauper suit, and the present 
plaintiff bought it. The same land was attached, in 3 899, in execution of 
another decree, which was passed in March 1894. Plaintiff made a claim, 
which was rejected, and the land was sold to the second defendant, in’ 
execution of that other deciee, in September 1899. Plaintiff now sued for 
a declaration that the land was not liable to be sold in satisfaction of the 
other decree —Held, that inasmuch as the amount of the stamp fees 
recoverable by Government in connection with the pauper suit was a first 
charge on the properly, under section 411 of the Code of Civil Procedure 
the purchase by plaintiff prevailed as against the pmchaso by the second 
defendant. 
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boon taken, whilst tire other held that the case w^s not one with which 
the High Gouit should' interfere. Tho defendant then prefen ed an 
appeal under article 35 of the Letters Patent, when a preliminary 
objection was taken to the hearing of the appeal, on the ground that 
then e bad been no judgment within the meaning of the article: — Held, 
i hat the adjudication b) the Bench was a judgment within the meaning ol 
aiticlo 15 of tho Letteis Patent. Held also , that the case was governed 
by section 575 of tho Code of Civil Pioceduic, and nor by article 86 of the 
Letters Patent. Defendant had sought to exeicise, as against plaintiff, the 
special powers confcirod upon landholders by section 38 of the Rent 
Recover} Act. in fact, the relations between defendant and plaintiff 
were not such as entitled defendant to e\ereisc those powers. Plaintiff, 
in order to avert tho injury which Le w T ould have sustained it his interest 
in the land had been sold, paid the amount demanded by the defendant, 
and now sued to recover from the defendant the sum so paid : — Held, 
that plaintiff was entitled to recover the money paid by him as money 
had and received by defendant to the use of the plaintiff. Section 72 of 
tho Contract Act in no way affects the principle of law* that where a 
defendant has received money which in justice and equity belongs to a 
plaintiff, under circumstances which render a receipt of it a receipt by the 
defendant to the use of the plaintiff the plaintiff is entitled to recover. 
Jugdeo Haratn Singh v. Baja Singh, (I.L.R., 15 Calc., 656), approved. 

Narayanasami Beddi v. Osuru Beddi ... ... 

19 , — , 3 . 586 — Pro\ tncial Small Cause 

Courts Act — Act IX of 1887, 9. 15, sched. II, cl. 35 (j)~ Gompensatwi for 
illegal distress — Second appeal — Limitation — Rent Becoierg Act ( Madras ) — 
Act Fill o/1865, s. 78 — Cause of action complete on date of illegal distress 

A plaint alleged that plaintiffs had for long cultivated certain land as 
tenants under defendant, that they had raised a crop of paddy measuring 
about 6 garces and stoxed it in three heaps on the land, that one of tho 
plaintiffs had paid all the cist that was due to defendant, but that defend- 
ant had taken unlawful possession of two of tho heaps of paddy 
measuring about 5 gaices under the pretext that ho had distrained them. 
The prayer was for an order directing defendant to deliver to plaintiffs 
abo rt 5 garces of giain worth Rs. 250 at Rs. 50 per garce in respect of tlio 
tv, o heaps of paddy of which he had taken unlawful possession. The 
distraint was made on 25th January 1898, and tho suit was instituted on 
26th July of the same year : — Held , that tho suit, was in substance one 
for compensation for illegal distress or attachment and not for the 
recovery of specific property, and that, in consequence, it was not a suit 
of the nature cognizable by a Court of Small Causes, and a second appeal 
lay. Held also, that the suit was baned. The wrong was complete and 
the cause of action arose when the unlawful distress was made. Yamima 
Bai Bani Sahiba v, Solayya Kavundan, (I.L.R., 24 Mad,, 339), distin- 
guished. 

Pamu Sanyasi v, Zemindar of Jayapur »»» KS 1 »*• *M 

£Q t , s. 596— Appeal to Pnvy Council — 

* Concurrent decisions on facts — Lea le granted whet no substantial question 
of law waS involved ’ 

Where, on an appeal to the Privy Council there were two concurrent 
decisions of the Courts below on facts sufficient to dispose of the suit, but 
the High Court had granted leave to appeal stating that “ there seems 
to be a point of law which however has not been argued here, and it is 
therefore hereby certified that, as regards the subject-matter, and the 
nature of the questions involved, the case fulfils the requirements of 
section 596 of + he Civil Procedure Code,” the Judicial Committee held, 
it appearing that theie was no substantial question of law involved, that 
there was no sufficient; ground for the leave to appeal, which ought not to 
have been granted. 


Karuppcman Servai y, ftrimvasan Chetti 


216 


m 


1 L 1 o 






I : 


m 1 


n 


GENERAL INDEX. 


COMPANIES ACT— -ACT VI OF 1882, s. l69<**»Appeal from mrler in n induiy up — 

Ex parte application for edenswn of twie —Sei < ice oj notice a it hm the i&tcndul 
time — Validity oj extension made on ex parte application - llijtit oj respond- 
ents to raise objections at heanng oj appnil : 

By section 160 of the Indian Companies Act, 1882, appeals aio provided 
for against orders and decisions made, m the binding up ol companies, 
subject to the restriction that no such appeal shall bo heard unless 
notice of the same is given within three weeks after any eider complained 
of has been made in manner m which notices of appeal *aie ordinal ily gKen 
under the Code of Civil Procedure, unless such time* is extender by the 
Court of appeal.” Cei tain applicants, under section 214, for an older 
against delinquent directors and officers of a company, appealed to the 
High Court against the oi dei of a District Judge dismissing their peirt ions. 
An ei parte application was made by them under section 169, for an 
extension of time dming which notice of the appeal might he given, an 
order for extension was made, and notice was in tact given to the j eg pond, 
ents within the time so extended. Upon the appeal coming on for hearing 
it was objected that the time should not have been exrendod without 
notice to the respondents, and that the extension, if giant ed, should be 
subject to objection being raised at the healing .—Ucld, that notice of 
the application for extension of time was unnecessaiy ; but, inasmuch 
as the order granting an extension had been made ex parte } the respond- 
ents weie entitled to raise objection to it at the hearing. Such an appeal 
must, under section 1G9, be filed within three weeks ol the date of the 
order, at the latest, ter Biia&hyam Awangui, J.— While refraining from 
expressing an opinion on the point, the tcirns o£ section 169 of the 
Companies Act aie probably complied with by lodging the memorandum 
of appeal. 

Lalcshminarasayya Betti y. Vcnlcanna Betti 


CONTRACT ACT AMENDMENT ACT— ACT VI OF 1899, s. 4— See Com a 
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CONTRACT ACT— ACT IX OF 1872, ss. 20, 30, Q5<-*Advance on n$1c (yoffvam) 
of ship— Marine Insurance— Contract by way of wa jer ; 

In a document, dated 3rd August 1896, signed by defendants and 
addressed to plaintiff, if was recited that plaintiff had lent a sum of 
money, to defendants on the risk or security (“yogv am”) of a ship 
belonging to defendants “ now under sail to the Nicobars ” from Nega- 
patam j and the defendants, stipulated that “ as soon as the said ship 
starts tor and reaches the Nicobar Isles and thence sets sail and goes to 
Rangoon, Mouimem and from thoie starts again and reaches Negapatam 
* T 4 * * “MM is, as soon as the said ship shall come back to tho 
.Negapatam harbour again, wc shall repay to you on the expirv of eio-bf 
months from 23rd duly 1896” the sum advanced with intent 7 S 

Plfi 1 2 . 3l ’i j aly 1896 a “ d was losfc at sea throe da, s later. 

Plaintiff sued defendants for the sum advanced, on the ground, anion" 
others, that as the vessel had been lost before the date of the agreement” 

advanced' Tl ihe defenciants w ero liable to refund the amount 

advanced. Held, that ho was not entitled to recover. The risk which 
formed tho basis of the agreement, according to its true construction 
commenced from 23rd July 1896, as sot out in the document, because ft 
was on that day that the vessel sailed from port and commenced to incur 
«eoHo P n 99 f Tie ^cement was 'consequently not vo.d under 

HZS $ tT 1 ' “ a T 

seuse a policy of marine insurance. Per Davus T — 1 tIip 

t ds jri TOder r tion 30 d tbe 

that the agreement was one by way of wager. “ er B roUBCl 


YaWaTtmfy Marabaym v Ammalm Chetti 

Nw. , 
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*" * > s » 45 — Right of succession by legal represen- 

tative— Aliy asantana lan —Fund settled on marriage 0 / husband and wife — 
Interest payable to both / ointly - Death of husband— Claim by nidoio by right of 
survivor ship— Right of husband's legal representative to share * 

Upon the maniago of first defendant with K, a sum of money was 
settled by first defendant’s mothei, on first defendant or on K. This 
money was lent on mortgage, and by the terms of the mortgage, interest 
was payable by the mortgagois to hrst defendant and to her husband K, 
jointly, with the exception 0 f that which would accrue m respect of the last 
year of thoteun, which, together with the principal sum secured by the 
mortgage, was to be paid to hrst defendant heiself. K died, whereupon 
plaintiff, as K\s legal representative, bi ought the present suit to recover 
the interest due under the mortgage Bt Id, that plaintiff was entitled, 
under section 45 of the Conti act Act, as the legal representative of K, to 
a moiety of the interest which Had accrued since the death of K, first 
defendant being entitled to the other moiety, and that the right to the 
w hole of the interest did not pass by survivorship to fust defendant. r lhe 
circumstance that K and hrst defendant intended to live and clid in fact 
live together as husband and wife under the Al^asantana law was insuffi- 
cient to raise the pi esumption of a contract that there 1 was to be a right 
of succession by survivorship between K and first defendant in respect 
of the settled fund. 

Kanthu Punja v, Vitfamma ... 

— s. 65— •Insurance— Policy of Life Insu* ance — 

IVanontif — ulqe of assured — Mis-statement oj aye — Onus of proof — Return of 
premium paid on policy subsequently held lOid—F adence Act— Act I of 1872, 
s. 32 (5) — Statement as to age of a member of a family by another member 
since deceased — Admissibility ; 

In August 1898, V signed a pi oposal form addressed to the defendant 
company for a policy of insurance for a sum of money payable at his 
death. In it V gave the date of his biith as corresponding to 7tli 
August 1840, and stated that he would be fifty-eight next birtli-aay and 
declared that the particulars given therein were correct. On or about 
the same date Y also signed a ‘‘ personal statement,” which, after 
answering numeions questions, concluded with the following declara- 
tion — ■“ I .... do solemnly declare that according to the best of 
my knowledge and belief T am now in good health .... and that 
my age does not exceed fifty-eight j ears .... and that I have 
fully and faithfully answered all such questions as have been put to 
me in the form of proposal and by the medical referee relative to my 
habits, constitution and geneial state of health without concealment or 
reservation of any kind, .... and I hereby covenant and agree 
that this declaration shall be the basis of the contract between myself 
and the company, and if any untrue averment be contained herein 
or if any of the facts required to be set forth m the proposal and in the 
medical examination be not tiuly stated, all moneys which shall have been 
paid upon account of the assurance made in consequence hereof shall be 
forfeited and the assurance itself be absolutely null and void.” In 
September 1898, the defendant company issued a policy for the sum 
proposed for, which recited that V had delivered a statement in writing 
declaring, inter aha , that his age on his next birth -day would not exceed 
fifty-eight years, and contained the proviso that the policy was issued 
upon the express condition that in case any statement or allegation 
contained in that declaration should be untrue, or if the assurance 
thereby made should have been made through any misrepresentation 
or concealment, the policy should be void. In September 1899 V died, 
and plaintiff, his nephew, claimed from defendants the amount due under 
the policy. Defendants refused to pay on the ground, inter aha , that the 
policy had been obtained by fraudulent misrepresentations as to the age, 
means and circumstances of the assured. The evidence showed that the 
ago of„the assured was from three to four years greater than he had 
declared it to be *, — Held, that the defendants were nob liable on the 
policy. Held also, that the plaintiff was not entitled, under section 65 
of the Contract Act, to a refund of premia paid on the policy during the 
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lifetime of the assuied, In the “ personal statement” referred to the 
assured had omitted to disclose she fact that two sisters had predeceased 
him In reply to a question as to whether any brother or tffoter had 
died and ii so of what diseases and at, what ages the assured had stated 
that* a brother had died at the age of seventy-seven yoaw. It now 
appeared that two sisters had also died at a elate previous to that oi 
the statement. Held, that the policy was not rendered void by tins 
omission. Per Sir Arnold White, C.J.—The declaration continued m 
the “personal statement” being ambiguous should be construed in 
fivour of tno assured, and amounted only to a warranty that the age of 
the assured was fifty-eight to the host of his knowledge and belief ; but 
this statement of age by the assured was, in fact, an untrue statement 
and "untrue to his knowledge and belief. The statement was in the 
nature of a warranty and formed part of the contract, and in consequence 
plaintiff was not entitled to recover, on the policy. Per Bhavhyam 
Ayyangar, J — The assured had giyen a warranty which, in a case of 
insurance, operated as a condition precedent to the attaching of any risk 
under the policy, that every statement and allegation contained, m the 
declaration was substantially and in fact true, and the question for 
the Court to consider was, not the materiality or otherwise of that 
statement, hut its truth. The clause in the peisonal statement relating to 
the “knowledge and belief" of the assured did not qualify the warranty 
there given; there was no leal ambiguity, and, in consequence, the 
warranty as to age was an absolute one and not merely a warranty of 
his belief as to his age. Aho, that a statement as to plaintiff’s age, made 
by his sister, was admissible in evidence after her decease, under section 
32 (5) of the Evidence Act, the date of birth being the commencement of 
a relationship by blood, and therefore relating to the existence of such 
relationship within the meaning of the section. Ram Chandia Dull v. 
Jogmvar JSaram Deo , (I.L.R., 20 Calc., 758), followed. The defendant 
company’s prospectus contained a condition that evidence^ of age of an 
assured would he required to be furnished in every case before a claim 
under a policy would be paid; and recommended assurers to provide 
* evidence of age as soon as possible as it was requiied on settlement of 
claim if not previously produced. Semble , that the effect of the condition 
was to throw upon the assured or his representatives the onus of proving 
the correctness of the age as warranted by the assured. Aho , that it 
was unnecessary to prove that the company’s prospectus had been read 
by or specially brought to the notice of the assured, apart from the 
reference made to it in the policy (which was expressed to bo issued 
subject to the regulations and conditions comprised in the prospectus). 
JFafkms v. Rymil, (L.B., 10 Q.B.D., 178), followed. The Oriental Govern- 
ment Security Life Assurance Company, Limited v. Sarat Chandra 
Chatter f i , (I.L.R., 20 Bom., 99), referred to. 

Oriental Government Secunt j Life Assurance Company, Limited v, JHarasimha 
Chari 

s. 12— Letters Patent , Ait. 35 —“Judg- 
ment” — Revision petition against decree in Small Cause suit — -Difference of 
opinion — Appeal — Civil Procedure Code — Act XI V of 1882, s. 575 — Right to 
recover money had' and received to plaintiff's use unaffected by section 72. 

The plaintiff in a small cause suit having obtained a decree, the defendant 
filed a civil revision petition in the High Court. At the hearing by a 
Bench, one learned Judge expressed the opinion that the case should be 
remanded for disposal according to law after further evidence had been 
taken, whilst the other held that the case was not one with which the High 
Court should interfere. The defendant then preferred an appeal under 
article 15 of the Letters Patent, when a preliminary objection was taken 
* tb the hearing of the appeal, on the ground that there had been no judg* 

' . nient Within the meaning of the article : — Held, that the adjudication by 
I { Bench was a judgment within the meaning of article 15 of the Letters 
1 Held also, that the case was governed by section 575 of the Code 
of Civil Procedure, and not by article 36 of the Letters Patent. Defend^ 
a&fc had sought to exercise, as against plaintiff, the special powers 
ott landholders by section 38 of the Bent Becovery *M0i 
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faH, ihe relations between defendant and plaintiffc wcie not such, as entitled 
defendant to exercise those powers. Plaintiff, in order to avert the injury 
which he would have sustained if his interest in the land had been sold 
paid the ajnounfc demanded by the defendant, and now sued to recover 
from the defendant the sum so paid. Held , that plaintiff was entitled to 
recover the money paid by him as money had and received by defendant 
to the use of the plaintiff. Section 72 of the Contract Act in no way 
affeots the piinciplo of law that where a defendant has iceeived money 
which in justice and equity belongs to a plaintiff, under chcumsfances 
which render a receipt ot it a receipt by the defendant to the use ot 
tlm plaintiff, the plaintiff is entitled to recover. Juydeo Naram Sivtqh v. 
Raja Singh , (I.L.R., 15 Calc., G5G), approved. 

Karayanasami Reddi v. Osurn Reddi 

5, , s, 7&<—Usury Laws Repeal Act— Act X1VJXI 

of 1855, s* 2 — Contract Act Amendment Act — Act VI of 1899, s, 4 — Penalty— 
Principal sum bearing no interest repayable by instalments— Provision for 
interest m case of default : 

Defendant was indebted to plaintiff, as the stakeholdei of a chii fund ” 
and undertook to pay the amount ot the principal by half-yeaily instal- 
ments. He further undertook tnat, in case of default in the payment ot 
such instalments, ho would pay interest at the late o'f one pie per rupee 
per diem from the date of default. No interest was payable on the 
principal sum unless default should be made, the instalments being in 
repayment of the principal sum alone without interest. Default having 
been made, plaintiff sued on the bond, wheieupon defendant pleaded 
that the rate of interest was penal and not recoverable '.—Held, that 
plaintiff was entitled to recover. The contract was not one which provided 
for the payment of a given rate of interest m any event and a higher 
rate in case of default. Under the agreement the debtor incurred no 
obligation to pay interest at all on the money which he owed. His liability 
to pay interest only aiose in the event of default. The case was not 
governed, therefore, by the Contract Act of 1872, or the Contract Act 
Amendment Act of 1899. Per Sir Arnold White, C.J.— Under the Contract 
Act of 1872, a stipulation that an enhanced rate of interest should be 
payable as from the date of default is not a stipulation by way of penalty. 
The explanation to section 4s of the Contract Act of 1899, which provides 
that a Court may treat such a stipulation as a penalty, is permissive and 
does not preclude it from holding otherwise. Semble, that the words 
“ which is put in issue ” in section 4 of the Contract Act of 1899, mean 
“ which is in issue ” and that where there is an appeal from a decree in 
a suit instituted in respect of a contiact the contract is “ in issue ” in 
the appeal. Also, that the Contiact Act of 1899 only applies to suits 
instituted after the commencement of that Acc. 

Sanlcaranarayana Vadhyar v. SanTcaranarayana Ayyar 

— — — — 5 ss, 239, 253 p —Hindu Law — Mitakshafa 

doctrine of joint family property-— Limitation Act— Act XV of 1877, sched, II, 
art . 106 — Partnership : 

V and his five sons constituted an undivided Hindu family, V and his 
three elder sons lived apait from the two younger sons and were in 
possession of some ancestral property. The two younger sons were 
plaintiff and fixst defendant respectively in this suit. Plaintiff sued this 
brother for an account, and for partition of certain property which he 
alleged to be the property of a joint family consisting of the first defend- 
ant and himself. The property had, as plaintiff alleged, been acquired 
from the funds of a business which had been carried on jointly by him 
and first defendant until 1894, and continued by the first defendant until 
the institution of the suit. It was alleged that although there had not 
been an express agreement of partnership, in the circumstances of the 
case an agreement under which plaintiff had become jointly interested 
in the business ought to be inferred Held , that plaintiff had not a joint 
interest in the contract business and was not entitled to claim a share in 
it. Held also, that even if such an interest had existed plaintiff’s claim ✓ 
barred by limitation. Moung T ha Hnym y, Mali Them My ah, . 
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27 I.A., 180; I.L.H , 28 Calc, 53), distfngumlied. Pn Bmamu \M 
Avyangab, J. — Jfc was impossible to legard plaintiff and fiist defendant as 
forming in themselves an undivided family owning joint family projwvfy 
as a corpoiale body. Sham Naiam v. Coint of II nrds , (20 W.R., ((ML). 
197), commented on. The oiigin and natuie of the Mitakslmra doctime 
of joint family pi opeity discussed. Pcddayya v. Jiamaltngam, (f.L.R , II 
Mad., 406), lef erred to, Radha GhurnDass v. Knpa Sindlui Das*, (f.L.R., 

5 Calc., 474 at p. 477), considered. Rampershad To (carry v. Sheochnrn 
Voss, (10 M.I.A., 490), distinguished. 

Sudarsanam Maistn v. fifarasimfmlu Maistn ... ... ... ... ... 

CONTRIBUTION AS BETWEEN JUDGMENT-DEBTORS -- Bren e against tea 

defendants jointly -Satisfaction by one alone -Prima facie case made by 

production of judgment and certificate of satisfaction— joint tort-feasors : 

"Where the amount of a decree has been recovered from ono of two 
judgment-debtors against whom it was jointly passed and he sues the other 
judgment- debtor for contribution, a pnmd facie case is made by the pi educ- 
tion of the judgment and the certificate of satisfaction. That judgment is 
conclusive as botweon the judgment-debtors in the sense that it will not 
be open to either of them to contend that the former suit should have been 
dismissed, or that one of the parties should not have been held liable to the 
decree-holder therein, or that the amount decreed was excessive or based 
on principles erroneous on the face of the judgment. But it will be open 
to the party from whom contribution is sought, without impugning the 
propriety of the judgment, to plead and establish that as between the joint 
debtors the plaintiff is solely liable for the debt or that the defendant is not 
equally liable with the plaintiff, or that the suit is not maintainable by 
reason of the fact that the plaintiff and the defendant are joint tort-feasors 
in a sense in which, on public grounds, the right to claim conti ibution 
is negatived. And though it may have been rightly held in the former 
suit that both judgment-debtors were jointly liable tor the mesne profits 
of land for three years, it will still be open to the defendant in the suit 
for contribution to show that the plaintiff alone enjoyed those profits : and 
in that case the plaintiff will not be entitled to contribution. Whether the 
principle laid down in Merry weather v. Nixon (8.T.R., 186) should be 
followed in India. — Qusere, 


Siva Panda v. Jvjusti Panda 

COURT FEES ACT— ACT VII OF 1870, ss. 4, 16— Stamp duty on memorandum, 
of objections — When payable : 

Stamp duty on a memorandum of objections filed by a respondent in an 
appeal, under section 561 of the Code of Civil Procedure, need not, under sec- 
tion 16 of the Court Fees Act, be paid till the time of hearing. 

Reference under Court Fees Act, s t 5 


? s. 8— Valuation of suit — Suit for an 
account— Petition to increase valuation after finding by Commissioner — ~ 
Increase to amount exceeding Court’s jurisdiction— Return of plaint for 
presentation to proper Court— Material irregularity : 

In a suit for an account the usual valuation for purposes of Court Fees 
was made in the plaint, whioh was filed and received in a Munsif ’s Court 
The Munstf appointed a Commissioner to take an account and the result 
was that plaintiff was found by the Commissioner to he entitled to a much 
larger sum. Plaintiff then applied for leave to amend the plaint, which 
was grante , and the valuation of the suit was accordingly increased. 

in the amended plaint was greater than that over 
which the Court of a Munsif ordinarily has jurisdiction, the Munsif ordered 

tothe P r °P er Court -.—Held, 
had . a , ote , d Wlt . k material irregularity in permitting the 
valuation of the suit to he revised; and that he ought to have tried the 

Arogtga Udafeq Sr, Appachi Rowthcm 
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j. , ,s.28— Jnsi efficient duty on plaint and m 

■memorandum of appeal- Order hy High Court c n second appeal for payment of 

Procedure Code-Act XIV of 1882/ VdSS- 
«caZ™7eS?pZ.nU defeCHVB mem0mn4um * of tins 

the cancellation of a sale-deed executed by plaintiff to 
defendant fop Rs. 2,500, stamp duty of Rs. 10 was paid on the plaint? 

* W fn dls f 1SSed by the Dl ^ Yict Munsif and plaintiff appealed to 
V? ^^tnct Couit, paying a similar duty on his memorandum of appeal. 

Dlstriet Couit dismissed the appeal, whereupon plaintiff filed a 
second appeal, paying stamp duty thereon Es. 150. On objection beina* 

taken m the High Court that the second appeal could not be entertained 
because of the insufficient payment of stamp duty in the lower Courts, 
the High Couit held that the proper Couit fee payable on the plaint and 
on the memorandum of appeal was Es. 150, and oidcred, under section 
um i y ie Gouit Fees Act, that such fees be paid within twenty-one days. 
Ihe duty haying been paid in due com se, the High Couit considered and 
decided the second appeal on its meiits. 

Valambal Animal v. Vyhthdinga Mudaliar 

4. - sched. 1, item 11— Will by husband 

confer? mg general potter of appointment over a fund on In'* wife — Payment of 
piobate duty on the fund o?i the husband's decease — ErerciseoJ the powei by the 
wife by will Decease of wife — Liability of her estate foi piobate duty tn respect 
of the power — “ Pi eperty ” .* 

By his will, A directed that Es. 7,000 out of his pi operty should be lent 
out at interest, that the interest derived fiom time to time should he 
added to the piincipal amount, and that the amount so acciuing should 
be paid to whoever B, his wife, by her will, should appoint. A died and 
Ins will was pi oved, pi obate. duty being paid on the principal amount of 
Es. 7,000. B executed a will in which she exetcised the power of appoint- 
ment and also died. Her executor now applied for piobate of her will, 
and the question was laised whether he was liable to pay piobate duty on 
the fund or any pait theieof: — Held, that the power of appointment 
created by the will was property, within the meaning of section 11 of 
the Court Foes Act and tho estate of the testatrix was liable to probate 
duty in respect theieof. In the goods of George, (6 B.L.E., Appx., 188), 
commented on. 

In re Lalcshminarayana Ammal tl , j 

CRIMINAL PROCEDURE CODE— ACT V OF 1898, s. 195 (4 )— Sanction to 
prosecute : 

Clause (4) of section 195 of the Code of Criminal Procedure applies 
only to cases in which, at the time of granting sam b'on to prosecute, the 
offender is uncertain or unknown. AVhere there is no doubt as to whom 
the prosecution is to be diiected against, the offender should he named. 

John Martin Seqveira v. Luja Bai ... . .. ... ... ,, ... Q 

2. 5 g. 197 — Necessity for 

semetion to prosecute public servant — Cases in which the fact that accused 
is a public servant is a necessary element in the offence— Citu of Madras 
Municipal Act ( Madras ) — Act I of 1884, s . 341 

Tinker section 341 of the City of Madras Municipal Act, any person 
bringing or causing to be brought timber within the City of Madras 
without a license, obtained on payment of a fee, is liable to a fine. The 
Superintendent of the Gun Carriage Factory, in Madras, who is an officer 
holding a commission in theRoyal Artillery, brought or caused to be brought 
timber within the aforesaid limits without license. On a complaint being 
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lodged against him under the section, it was contended that he wm a 
public servant within the meaning of section 197 of the Code of Criminal 
Procedure and that the Court could not take cognizance of the offence 
inasmuch as the sanction referred to in section 197 had not been 
obtained : - Held , that sanction was not necessary, as the offence ehaiged 
was not one which could be committed onl) by a public servant, nor cud 
it involve as one of its elements that it had been committed bv a 
public servant.. Nando Jjal Basok v. Mitter , (I.L.B., 26 Calc,, 854), 
followed. 

The Municipal Commissioners for the City of Madras v. Major Bell . . *«• 


s. 202 — Failure to “ record 

reasons' 7 for postponing issue of process and inquiring into case 'Irregularity ‘ 

By section 202 of the Criminal Procedure Code, if a Magistrate is not 
satisfied as to the truth of an offence he may, when the complainant has 
been examined, “ record his reasons, and may then postpone the issue of 
process” and inquire into the case: — Held , that the failure on the part of 
a Magistrate io record his reasons is utmost an irregularity, and unless it 
in fact occasions a failure of justice is not a ground for setting aside his 
order. 

King~I$mperor v. Alagarisami Fathom ... ... ... ... **• 


4 . , ss. 233. 234, 235(1)— • 

Misjoinder of charges— -Trial by jury on indictment in which charges have 
been wrongly joined — Irregularity in, criminal proceedings— Count charging 
continued acts of abetment of extortion and bribery — Penal Code — Act XL V 
of I860, ss. 109, 101 and S8A— Evidence Act— Act I of 1872, s. 167 .* 


The appellant was tried at the Criminal Sessions of the High Court, and 
convicted, on an indictment the first count of which contravened the provi- 
sions of sections 233 and 234 of the Code of Criminal Procedure (which 
provide that every separate offence shall be charged and tried separately, 
except that three offence? of the same kind may be tried together in on© 
charge if committed within the period of one year) ; and did not fall 
within the provisions of section 235 (1) (which provides that if, in on© 
series of acts so connected together as to form the same tiansaction, 
more offences than one are committed by the same person, he may be 
charged with, and tried at one trial for, every such offence). On a case 
certified under article 26 of the Letters Patent and heard by the Puli 
Court, it was held by the majoiity of the Court tint the union of the 
first count with the others made the whole indictment bad for misjoinder, 
but that it was open to them to strike out the first count, rejecting the 
evidence with regard to it, and deal with the evidence as to the remaining 
counts of the indictment. This was done with the result that the con- 
viction was upheld on one count only, the sentence being reduced .—Held, 
by the Judicial Committee that the disregard ot an express provision of 
law as to the mode of t *al wa? not a m le irregularity such as could be 
remedied by section 537 of the Crimiual Piocedme Code. Such a phiase 
as “ irregularity ” is not appropriate to the illegality of tryingan accused 
person for more different offences at the same time, and those offences 
being spread over a longer peiiod than by law could have been joined 
together in one indictment. Smurthwaite v. Hannan ([1894] A.C., 494), 
refoired to. In the matter of Abdur Rahman t ((1900) I.L.B , 27 Calc., 839), 
dissented from. Nor could such illegal procedure be amended by arrang- 
ing afterwards what might or might not have been properly submitted 
the jury. To allow this would leave to the Court the functions of the 
and the accused would never have been really tried at all upon the 
by the Court. The trial having been conducted 
w law was held to be altogether illegal and the 
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ing"— Records of case called foi by District magistrate fflZ elefuHvlcapZTty] 
Thou g h an order passed after records have been called for, for any of 
tbc purposes specified m section 435 of the Code of Criminal Procedure 
thft 3 ’ /'n a judicial proceeding ” for the purposes ofsection 476(as to which 
the Court gave no ruling:), where a Distriot Magistrate called for such 
records m his executive capaoity to see whether an application for an 
enquiry into the conduct of a police constable should ‘be granted, and 
passed an order thereon, sanctioning his prosecution -.—Belli, that there 
was no judicial proceeding within the meaning of section 476, and that 
the order must be set aside. 

Sangilia Pdlai v. The Distinct Magistrate of Trichinopoly 
EVIDENCE ACT— ACT I OF 1878, s. 38 (.5)— Insurance— Policy of Ltfe Insurance 
CoxtrIct A tr (1) ° f asfured ~~ M,s ' statement °) “ 9 ?— Onus of proof: See 
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r . 7 7 , 7 » ss * 65, 90, 114— Copy of document — No evi- 

dence that original could not he produced — Secondaiy evidence — Presumption : 

In a suit to recover possession of land, the defendant relied principally 
on a document which was filed in the Mmisif’s Court in support of his 
title. Accoidmg to the evidence this document had been piepared with 
inference to a document of an eailier date. This eailiei document was not 
pi educed, though it was admittedly in existence, nor was it shown that it 
could not have been pioduccd. The Munsif deoieed in plaintiffs favoui. 
On appeal, a copy of the earlier document was produced and filed i-Held 
that although the exhibit was admissible as secondaiy evidence, it was only 
secondary evidence of the contents of a document. There was no evidence 
that the document, of the contents of which the exhibit was evidence, was 
m fact executed in 1862 between the paities mentioned, and inasmuch as 
the exhibit was a copy and not the original, the presumption which, under 
section 90 of the "Evidence Act, may be made where a document over thirty 
1**** old is produced, ought not to be made. Khetter Chimder Mookerjee v 
KfceMer Paul Sreeterutno , (I.L.R., 5 Calc., 886), referred to. 

Appathura P attar v. Gopala Panikkar 

"T — -r t -r - , s. 92— Document collateral to a permanent 

Lease of immoveable property : 

An agreement to pay Us. 500 a month to a lessor in consideration of 
receiving «>m Mm a permanent lease of portions of his zamindari, which 
agreement #as Aome to before, but reduced to writing after, the execution 
of the lease, was held to be not affected by section 92 of the Evidence Act 
por to require registration either under tjjp Jfcegistratjon Act, section 17, e| 


of appeal — Judgment ; 

lhtfX T h - dis 1 m ‘ ssing appeal summarily under section 421 of 
the Code of Criminal Procedure, is not bound to write a judgment in 
conformity with the provisions of section 367, ^ ® 

hing-PJmperrr y. Krishnayya ... # 
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TVansfor of Property Act, section 107, where it was not inconsistent 
with the lease, its provisions, formed no part of the holding under the louse, 
the payment bargained for was no charge on the property, and it was not 
render recoverable as rent, bat a mere personal obligation collate! alto 

the lease. 

StohvanLOMm ChPthar v. Armachalam Chettiar t ,. * ** 


s , 92 Evidence to vary written instrument — 

^Execution of sale-deed— Subsequent redemption suit un footing that the sale 
^ Tn?a,t a mortgage -Rnd^ce of arf.se, »«.! to collateral 

agreement — Inadmissibility : 

Or, pSvrt Sertember 1876, defendant, wrote to plaintiff inviting plaintiff 
to execute of certain laud in favour of defendant and promising 

that ME plaintiff did so, defendant would dischargo plaintiff ' i debts out ot 
the income to ho derived from the land, and would, after the debts bait 
been discharged, or before, il so requested, restore the land to plaintiff, 
upon payment by plaintiff of a sum of money that had been adyanced o 
him by defendant This document was not registered. On 29th Sept( mht r 
1876, plaintiff executed a deed of sale of the land m defendant s favour, 
which was unconditional in its terms, and which was duly registered. 
Plaintiff subsequently brought a redemption suit against defendant on the 
deed of 29th September, and he contended that though that deed was, in 
its terms, an absolute conveyance, he was entitled to adduce evidence of 
the subsequent conduct of himself and defendant, to show that the transac- 
tion waTin fact, not a sale but a mortgage^- Held that the evidence was 
not admissible. Sallashen Das v. Leqge, (L.K , Jl 1-A., 58 , I.L.K., A!,, 

1491, followed. Khanlcar Abdur Rahman v. Ah Hafez, (I-L-h., 28 Oat«.., 
256), and Mahomed Ah Eossein y. Nazar Ah, (T bit., 28 Calc , ^89), dissented 
from. Plaintiff furthor contended that the contiact was not contained m 
the deed of sale alone, but must be gathered irom both of the documents 
referred to above —Held, that tbo document of 23rd September being 
unregistered was inadmissible in evidence as it purported to create or 
limit an interest in the immoveable property conveyed under the deed oi 
sale. Pranal Annee v. Jakshmi Annee, (L.R., 26 I.A., 101 , I.L.R., 2^ Mad., 
508), followed. 

Achutaramai aju v. Sulbaraju * * 

,ss. 114, 133 — Eindence of accomplice— Cor- 
roboration : 

Certain persons were charged with the murder of 1ST. The confessional 
statement of one of them and the evidence of an approver showed that the 
accused first attacked N, at a spot described as D , that they then carried 
him from D to a spot described as E , and that from E they earned him to 
a spot described as F, where he was killed. Thiee other witnesses deposed 
to the presence of the accused at D .— Bold, that the evidence of the 
approver was sufficiently corroborated to iustify a conviction. Bft/.y. 
Wilkes, (7 C. & P , 272) and Queen v. Main lla\, (B.L.R., Sup. Vol. (1 .B )., 
459), lef erred to. 

King-Emperor v. Mohaul dm Sahib ... . 

s. 1 61 Criminal Procedure Code — Art V 

of 1898, s<*. 233, 231, 235 (1)— Misjoinder of charges— Trial by fury on indict- 
ment in which charges have been wrongly joined - Irregularity in criminal pro- 
ceedings— Count changing continued acts of abetment of extortion and bribery— 
Penal Code— Art XIV of 1860, as. 109, 161 and 384 ; 

The appellant was tried at the Criminal Sessions of the High Court, and 
convicted, on an indictment the first count of which contravened the 

S isions of sections 233 and 234 of the Code of Criminal Procedure 
oh provide that every sepaiate offence shall be charged and tried 
a^farafeeiy r except that three offences of the same kind may be tried 
together in one charge if committed within the period of one year), and 
didmotfedl within the provisions of section 235 (1 ) (which poyides if* 

< , « ' . .e j, . ,ii . 



m 1§I1 0116 senes of acts so connected together as to form the same transaction, 
mote offences than one are committed by the same poison, he may be 
charged with, and tried atone trial for, every such offence). On a Case 
Certified under article 26 ot the Letters Patent and heard by tlie Full 
Court, it was hold by the majority of the Court that ihe union of the first 
count with the others made the whole indictment bad for misjoinder, but 
that it was open to them to strike out the first count, rejecting the evidence 
' with regard to It, and deal with the evidence as to the remaining counts of 
* “the indictment. This was done with the resalt that the conviction was 
upheld on one count only, the sentence being reduced: — Held, by the 
Judicial Committee that the disregard of an express provision of law as to 
the mode of 1 rial was not a mere irregularity such as could be remedied by- 
section 537 of the Criminal Procedure Code. Such a phrase as “irregu- 
larity ” is not appropriate to the illegality of trying an accused person for 
more different offences at the same time, and those offences being spread 
over a longer period than by law could have been joined together in one 
indictment. Smurtliwaite v. Hannay , ((1894) A.C., 494), referred to. In 
the matter of Ahdur Rahman, ((1900) I.L R., 27 Calc., 830), dissented from. 
Nor could such illegal procedure be amended by arranging afterwards 
what might or might not have been properly submitted to the jury. To 
allow this would leave to the Court tho functions of the jury, and the 
accused would never have boon really tried at all upon the charge after' 
wards ai ranged by the Court. The trial having been conducted m a manner 
prohibited by law was held to be altogothei illegal and the conviction was 
set aside. 

Subrah mania Ayiar v. King-Empei or ... 

HINDU LAW — Division of family property — Agreement that share of one member 
in income of milage should be paid him by managing member —Subsequent claim 
for partition : 

By an agreement entered into by the members of a family, of whom 
plaintiff was one, the parties became completely divided in interest in 
respect of all their property, but so far as a certain village was concerned 
it was agreed that plaintiff should receive one-fourth of the net income 
(on account of his fourth share in the village) fiom the eldest member of 
the family, who was to manage it. Plaintiff now sued for partition by 
metes and bounds of his one-fourtli shaic in this village 27 eld, that the 
agreement was no bar to the suit. 

Suhbaraya Tawlter v. Rajautm Tairher . 

2. Enfranchisement of land m favour of widow as personal in am land 

— Lease bij widow— Sale of the land by her revei owners — Validity of lease — 
Title of purchaser : 

Certain land had been enfranchised in favour of a Hindu widow as 
personal inam land. The widow executed a lease in respect of it in favour 
of the defendants. The reversioners of tho widow sold the land to 
plaintiff, who, after the widow’s death, sued to recover possession of it 
from the lessees, on the ground that their lease was not valid as against 
the reversioners nor as against plaintiff as their vendee : — Held, that the 
plaintiff had shown no title. 

Subba Tfaidu v. Nagayya ... ... 

3. _ — Impartible estate— Adoption— Rights of natural father of adopted 

son as reversionary l3 h eir to son's estate : 

1 ® ^ The first defendant in this suit was the adoptive mother of N* who 

died. N was the last holder of an impartible zamindari, and on his decease, 

S defendant enjoyed the estate. Plaintiff now sued for a declaration 
he was entitled to the estate as reversioner, in preference tb a senior 
bpf of the first defendant, basing his claim principally on the 
110 the natural father of N :—Held, that this relationship 
entitle plaintiff to claim as reversionary heir. In determining the 
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whicb the question of reversionary succession arose, a claimant slmu W no! 
he regarded as next of kin because ot his relationship as natural father, 
which, for purposes of inheritance, is immaterial. An adopted Minin, fur 
mutual rights of succession, completely sevei ed from his famih . Sri ni t a <a 
Ayyangar v. Kuppan Ayyangar (1 M.H.C.K., 180), followed. As to w hot her 
such natural relationship would he efficacious to intercept an escheat to 
the Grown. — Quaere. 

Muthayya Rajagopala Thevar v. Minakshi Sundara Nachicu ... 

4. Mitakshara doctrine of joint family property— Limitation Act 

Act XV of 1877, ached, II, ait, 10$— Partnership— Contract Art - Act IX <>j 

1872, ss. 239, 253 . 

V and his five sons constituted an undivided Hindu family. V and his 
three elder sons lived aoart from the two younger sons and were in 
possession of some ancestral property. The two 5 onnger sorm were plaint i IT 
and first defendant respectively in this suit. Plaintiff sued this brother for 
an account and for partPion of certain property which he alleged to he the 
property of a joint family consisting: of the first defendant and himself. 
The property had, as plaintiff alleged, been acquired from the funds 
of a business which had been carried on jointly by him and first defendant 
until 1894, and continued by the first defendant until the institution of the 
suit. It was alleged that although there had not been an express agree- 
ment of partnership, in the circumstances of the case an agreement 
under which plaintiff had become jointly interested in the business ought 
to be inferred: — Held, that plaintiff had not a joint interest in the 
contract business and was not entitled to claim a share in it. Held also , 
that even if such an interest had existed plaintiff’s claim was barred by 
limitation. Mounq Tha Hnyinv. Mah Them My ah, (L.E., 27 I. A., 189; 
I.L.R*, 28 Calc., 53), distinguished. JPerBHASHY^u Ayyangar, J.- It was 
impossible to regard plaintiff and first defendant as forming in themselves 
an undivided family owning joint family property as a corporate body. 
Sham Narain v. Court of Wards, (20 W.R., (O.R.), 197), commented on. 
The origin and nature of the Mitakshara doctrine of joint family property 
discussed. Peddaxjya v. Ramalingam, (I.L.E., 11 Wad., 406), referred to. 
Radha Churn Bass v. Kripa Smdhu Bass , (I.L.R., 5 Calc., 474), considered. 
Jtampershad Tewarry v. Sheochurn Boss, (10 M.I.A., 490), distingushed. 

Sudarsanam Maistri v. Narasimhulu Maistri 

5. Property inherited by widow from her husband— Acquisitions with 

the income thereof — No indication of intention by widow to make the acquired 
property part of the husband 7 s estate for the benefit of his heirs — Presumption 
that widow intended to retain control : 

A Hindu widow inherited certain property from her husband, and with 
the income thereof acquired land on a usufructuary mortgage for 52 years. 
She assigned the unexpired portion of the term of the mortgage for 
consideration, and subsequently died. The reversionary heirs to her late 
husband then sued her assignees for the property. There was no 
evidence that the widow had ever indicated any intention to ma ke the 
property part of her husband’s estate for the benefit of his leirs:— 
Held, that there was no presumption that the widow intended to part 
with her power of disposition for the benefit of her reversionary heirs. 
The acquirer of property presumably intends to retain dominion over it, 
and in the case of a Hindu widow the presumption is none the less so when 
the fund with which the property is acquired is one which, though derived 
from her husband’s property, was at her absolute disposal. Inasmuch as 
the widow’s absolute power of disposition over the income derived from 
the widow’s estate, is now fully recognized, she will be presumed, in the 
absence of an indication of her intention to the contrary, to retain the 
same control over the investment of sach income. Nor is that presumption 
affected by the fact that properties thus acquired by her are managed and 
enjoyed by her without any distinction, with properties inherited from 
bet husband. She is the sole and separate owner of the two sets of 
prefer ties, so long as she enjoys them, and is absolutely entitled to the 
income from both. The title of the assignees of the widow was upheld. 
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that tohJ^r^^^teThtelS* Th^T * t ,,6half “* 
named each of the three hro“s part^fthe^ 1 ^^*££3?* 
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™fch td navi " F°P“^™t 

the eldest brother having executed it, upon the unde^andingthat the 
broth ™ would join m its execution, “at neither the 
eldei noi the younger defendant was liable. Held also that if the 
parties intended that all the members of the family should execute 
the document it could not take effect by reason that the person who 
had alone executed it happened to be the managing member and that 
the debt was recited to have been incurred for the benefit of the family 
Shasann Ghetti v. Servgan Chetti ... oon 

7 - Xszsrjzissz 

Plaintiff and R were divided brothers in a family of Sudras. E kept 
a permanent concnbme, by whom he had two illegitimate sons. Both of 
these sons predeceased R, leaving legitimate sons of their own them 
surviving^ E then died. Plaintiff now sued, claiming to be his heir to 

I 3 ? r ? P ^ ty ’ Which was in the Possession of R’s grandsons 
Weld that plaintiff was not entitled to recover. Whether an illegitimate 
son of an lilegitima-te son could, on the principle of jus representation^ 
represent the illegitimate son if, before the inheritance opened, the latter 
predeceased his father.— Qusere. 

Ramalinga Muppan v. Pavadai Goundan 

L Sudras— Illegitimate son— Claim to partition of property of father's 

brothers sons— Maintainability : 

An illegitimate son claimed to be entitled to a share in the property 
of his father’s brother’s sons :—Eeld } that he was not so entitled,- and 
that the principle laid down in Raja Jogendra Bhupati Hurri Chundim 
Mahapatra v.^ A fityanund Mansmgh , (L.E., 17 I.A., 128 ; T.L.E., 18 Calc. 

151)— whore it was held that an illegitimate son is a co-parcener of his 
father’^ legitimate son— should not be extended to the case of other 
collateral lwdra, having legard to the rulings in Krishnayyan v. Muttusami , 

(T.L.E . 7 Mad.. 407), Ranoji v. Kandoji , (I.L.E., 8 Mad., 557), and ParvatM 
y. Thimmalai, (I.L.R.. 10 Mad., 334). Shome Shankar Rajendra Varare 
y, Rajesar Sarnni Jangam, (I.L.E., 21 All, 99), approved. 

Karuppa Goimdan y. Kumarasami Goundan ,,, . 42Q 
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INDIAN COUNCILS ACT (1861), 24 & 25 VICT., CAP. 67, a. £42— City of Madras 
Municipal Act ( Madras ) — ActI of 1884, «, 341 — Liability of Government 
under taxing Acts when not expressly mentioned — Prerogatives of the Crown : 


© superintendent of the Government Gnu Carriage Factory in Madras 


ght timber belonging to Government into Madras without/ 
license and paying the license fees prescribed by section 341 
>f Madras Municipal Act, was prosecuted to conviction bV . 
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9, —Purchase from member of an undivided family— Cndirided * bare 

of vendor in land forming part of the joint estate — Death of vendor — Subsequent 
suit by purchaser against survivors for partition of entire estate , for ttcun ry 
of the portion purchased — Maintainability : 

Plaintiff purchased 2 acres and 2G cents of land from V, being Vs 
undivided moiety m two plots of land measuring 4 acres and 52 cents, 
which formed part of the joint property of an undivided Hindu family 
consisting of V and his two nephews (brothel’s sons). V subsequently 
died, leaving his two nephews him surviving. After V’s decease, plaintiff 
instituted the present suit against the nephews, in which he claimed 
partition of the whole of the family property and sought thereby to 
recover out of the half share which might fall to his vendor, V (now 
deceased) the specific 2 acres and 26 cents which ho bought from V or 
land of similar size and quality —Held, that the suit was maintainable 
Per Bhashyam Aiyangaf, J.— Plaintiff was entitled to recover a moiety 
of the plots of land in question if such moiety could have been equitably 
allotted to the plaintiffs vendor’s share in case a partition of all the family 
property, between him and his nephews, had been effected immediately 
before the sale to the plaintiff. Observations by Bhashj am A) } an gar, ,1 , 
on the character and incidents of an alienation, made by an undmded 
member ot a Iiindn family, of his shaie and interest therem. Bangasam i 
v. Knshnayyan, (I.L.B., 14 Mad., 408), considered. ^ 

Aiyyagari Venhataramayyav. Ahnjagan Ramuyya 600 


10, — Inheritance — Mitakshara Law — Interest taken by daughters 1 sons 

in self -acquired property of grandfather — Survivorship— "Revocation of Hindu 
will — Appeal to Privy Council — Punting of unniece^sai y matter in Record : 

Actual destruction or a foimal i evocation in writing is not essential to 
constitute revocation of a Hindu will -which does not depend on any 
English Ordinance or Code. Under the Mitakshaia Law a daughter 
succeeding to the self -acquired property of her father takes a limited 
and restricted estate only, and such property does not become her 
stridhan, Chotey Lai v. Ghunno o Lai, ((187b) I L.R., 4 Calc, 714; L.R., 

G IA., 15), and Maftu Yadnganadha ievar v. Dorasmga Teiar, ((1881) 
LL.lt,,8 Mad.,290; L R ,81. A., 99), followed. On the death of the daughter 
her sons therefore succeeded to the property as heirs of their grandfather, 
and, there having been no partition between them, they took it as ancestral 
property which had devolved upon them as membeis of a united family 
under the ordinary law of inheritance, viz., jointly with right of survivor- 
ship. It is the right to partition which detei mines the right lotake 
by survivorship, and where there has been no pailition the survivor takes. 
According to the Mitakshara Law the doctrine of survivorship is not 
limited to unobstructed succession and to the succession to the joint 
property of reunited co-pareenors. Jasoda Koer v. Sheo Pershad Singh 
(1889) I.L R , 17 Calc., 33 ; and Sammadha Pillai v. Thangathavmi , ((1895) 

I.L.R., 19 Mad., 70), overruled. The Judicial Committee expressed their 
strong disapproval of the unnecessary expense incurredpn this case owing to 
the printing in the record of a large quantity of matter which was useless 
for the purpose of th6 appeal, characterizing such extravagance as an 
abuse of the rights of suitors whether appellants or respondents, and 
suggesting the propriety of the High Court m India exercising its jurisdic- 
tion over those who conduct litigation and prepare appeals from its 
decisions, and taking such steps as might he practicable to compel those 
who were . to blame to pay the costs unnecessarily incurred. 

Venkayyamma Garu v. Venlataramanayyamma Bahadur Qaru ... ... 678 
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by O fh^ , l i . f J 0 “ Cll i fl V 1 ^ eot ^ the Bame wsWotiODa as those imposed 

c “" n - p ~" - ■sis 

BeU y * The M ^cipal Commissioners for the City of Madras 

IJfDIA.lI BAILWAY ACT—ACT IX OF 1890 st ¥ in n n 

tiz ^i,sr.z;z^ 

p 8 r, ^ lifc *° ibe of in atop to his land. lie did not safest that ft* 
w”^" 7 j'Yi e * C0C ^ LC l *be powers conferred on them by that section 

section Tl ft ‘S JP’ a"! f +' l0d , t0 disLhai ^ <* ho obligation, imposed by 
1 * , ,/ ) tbo Act, to make the necessary accommodation works 

and sought a decision of the Coart that such works should bo executed - 

^ tt n0 , V ght ° f ^ ti0n ' The oi£oct of ■«**« U ot the Indian 

s Lrr“* -* 1 *° *” 

Scetamraju Konclal Row v. The Collector of Qodiian 

a ^^SSUS££“JS a ' 

m ’^^lrr^ot7z c s-zrx , A" , , rsr*r**r- 

* at<z on poZ?c */ subsequently held void :—See Contract Act (1)"^ °fP rem<iu ^ 

LAND IMPBOVEMENT LOAlfS ACT«*ACT XIX 1883 s 7 i r»\ n 

Sr f *“f 0/ 1864 (Madras) ’ 8 ‘ ^-AdLce fi ou^er 

llZe-fllfitv °* °” e aUne ~ SaUr> f^ other piece in respect of ad- 

If held two pieces of land on patta and obtained a loan from Govern- 

nameW ni Ho r in? ^ of , r 1888 ’. for th& improvement of one of them, 
namely, No, 315. The other piece, namely, No. 105-B. was not made 

Default having been made in repayment 

? J pi6C0 nS* 3 \° r aS ’ m 1894} attaoh - ed md P^t up for sale and (as 

there were no bidders) bought in by Government. In 1895, N sold the 

ferred Pl I°n ^ O * 40 |“ B ’ to P la ™tiff, the patta was not trans- 

* 896j . 19 ?" B was attached by Government in respect of 

? npaid loar |. Plaintiff objected to its sale, claiming title to it as 
and m . I®® 7 * both N and plaintiff applied for a transfer of 
the patta to Pontiff. The transfer was not made as the loan to N had 
^L b fV ep f d * The la , n ? was ultimat ely sold by Government to first 
* Wi 5 ^S e ?-?° n ? lamtife brought this suit for a cancellation of 
that sale i—Keld, that plaintiff was entitled to the relief claimed. 

Chimiasami Mudalir . Tirumalai Pillai and the Secretary of State for India ... 
LETTEBS PATENT, Art. 15** t£ Judgment ” — Appeal * 

An order passed by a Judge sitting on the Original Side of the High Court 
dismmsmg a ciaim preferred under sections 278 and 282 of the Cod© of 
Jk? 1 mortgagees of immoveable property which has 
been^ttachedm exeoution of a decree, is subject to appeal. Article 15 of 
of C*’ l t p rS P d atent is B0t restrioted by sections 588 and 591 of the Code 
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», — “ Judgment”— Appeal — Insolvent Debtors? Art — 

11 & 12 YicL, cap. 21, *. 23 —Reputed own ci ship— Charge on debts —Cird 
Procedure Code— Act XIFo/1882, s. 372 — Devolution of interest of judgment - 
debtor upon Official Assignee • 

An order dismissing an application by a judgment-creditor of an insol- 
vent for a sum of money in the bands of the Official Assignee to be paid 
by the Official Assignee to the judgment-creditor, is a “ judgment ” within 
the meaning of article 15 of the Letters Patent, and an appeal lies 
therefrom. In March 1 897, B covenanted to repay by instalments a sum 
of money owing by him to plaintiff, and mortgaged his stock-in-trade and 
all outstandings and moneys then due and owing and thereafter to 
become due and payable to him. B remained in possession. In J uly 
1899, plaintiff sued B on* the mortgage-deed. In August 1899, upon an 
ex-parte application by the plaintiff, an order by way of injunction was 
made in the suit restraining the mortgagor from disposing of the stock-in- 
trade and outstandings and debts payable to him. This injunction was 
subsequently dissolved. In the same month plaintiff gave notice to a 
person indebted to B that plaintiff claimed the amount of the debt under 
his mortgage. In September 1899, B was adjudged an insolvent and the 
usual vesting order was made. In October 1899, plaintiff obtained a 
decree in bis suit, by which it was ordered that B should pay the principal 
and interest due under the mortgage-deed and that in default of payment 
the mortgaged premises should be sold. In February 19ut>, the person 
indebted to B paid the amount of his debt to th^f Official Assignee. In 
September 1900, an order was made in plaintiff’s suit against the insol- 
vent directing that the decree should be executed by the attachment of 
the money in the hands of the Official Assignee. In December 1900, 
plaintiff applied by summons in his suit against the insolvent for an order 
that the Official Assignee should pay over that money • — Held, that plaintiff 
was not entitled to the order. The decree, as a mortgage deciee directing 
the sale of the chattels, including the debt in question, was void and 
inoperative as against the Official Assignee inasmuch as the whole right, 
title and interest of the defendant devolved by operation of law upon the 
Official Assignee during the pendency of the suit and before the decree 
had been passed. Nor was the position of the Official Assignee affected 
by the doctrine of Ms pendens. The party seeking to bind him by the result 
of the suit (pending which the interest in its subject-matter had devolved 
upon the Official Assignee by operation of law) should have applied under 
section 372 of the Code of Civil Procedure to have him joined as a party 
to the suit. Miller v. Budh Singh DudJmria , (I.LK., 18 Calc., 43), 
referred to. Where a debtor has assigned a debt, notice by the assignee 
to the person owing the debt will take it out of the order or disposition 
of the debtor. Per Sir Arnold White, C.J. — A chose in action, if it is 
a debt due to the insolvent in his trade or business, comes within^the 
words “ goods and chattels 55 as contained in section 23 of the Indian 
Insolvent Debtors’ Act. Per Biivshy am Ayyvngar, J. — The instiument 
only created a charge or hypothecation in plaintiff’s favour, bub a charge- 
holder is as much the substantial owner of and has as substantial an 
interest in the goods and chattels as a mortgagee thereof, and if either 
allows the mortgagor or the person creating the charge to icmain in posses- 
sion, under circumstances which will lead to his being the reputed owner 
and to his being enabled to command credit thereby, he will be estopped 
from asserting his substantial interest or ownership in the property as 
against, the Official Assignee. A debt is taken out of the order and 
disposition of an insolvent if a suit be brought to enforce a charge upon 
the debt prior to his adjudication. 

Pumnthavelu Mudaliar v. Bhashyam Ayyangar 

3, C£ Judgment ” — Order dismissing petition praying 

Oourl to receive security for costs — Appeal ; 

An order dismissing a petition praying the Court to receive a sum of 
money as security for the costs of an appeal is a judgment within the 
moaning of article 15 of the Letters Patent and an appeal lies therefrom. 

Tidhyomrcma Thirthaswami Vidyamdhi TUrthaswami 
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small cause suit—DWerenc/ofoniTin ~f ev ^ n Petition against decree in 
XIV of 1882, *. S75-K& ZT^Ixtl^T 1 C ° A °~ A « 

money had and received to plainhfs use unaf/cMhj sectioTi'f* <0 

•SUSmSS iSniSSTAiSt ?T?s d *”~' '»■ 

hearing by a Bench, one learned InJLa , , j 5 *^ our t- -At the 

should bo” remanded for discosal aeon ^ pre ® sed the opinion that the case 
had boon taken, wHlst t w X ®Lm Si ° #ft8r fnrther «**«»«> 
the High Court should iXorfm* & Ca f e ™ s «* «e with which 
wider article 15 of the Letters Patent when^ t] i? n P rcl ' *red an appeal 
taken to the hearing of the anneal +i a P 1 ehnunary objection was 
no judgment witliin°the meaning of ’the n, r ,=’ oun ^ t ] iat *hei o had been 
tion b/tho Bench Wa^uKnt wffhTn ***} the 

the Letters Patent JtaJnfe, ?w?u the meamn ? of article 15 of 
of the Code of Civil Pvoeedmt ^ cas ° was governed by section 575 

to recover from tho defendant the sum so paid jZdt h’,t nl ? % SU ° d 

Nat ay ana', ami Reddi v. Churu Beddi 

Lm WkTIOX— Continuing nuisance -Opening of burial and burning qrownd— 

T h ° liad in 1893 Loon dismissed by tho fiist defendant fiom 
Ins office of karnam endeavoured to establish his right to the office in 

dkmkSd f, ° 0ar y °l the D S puty Co]lector . w ho, in April of that year, 
dismissed the application aud referred plaintiff to a Civil Court, 7 On 

(iWlXl th0 °° e, ' tC1 ' atf ! rm ? d ‘ Imt decision, [n Pebiuary 189(5, plaintiff 
led the pi asent suit m the Court of the District Munsif, who, on 29tU 
J aiu ’ al 'y J' 898, dismissed it, on the giound that his jurisdiction was ousted 
^ tho Madras 1 1 opnetaiy Estates’ Village Service Act, 1894. He con- 
sidered that the Colloctoi s Court was the proper tribunal. Plaintiff applied 
tor copies of the Munsif ’s judgment and decree on tho same day, and 
received those copies on 18th February 1898. On 5tli March 1898 he 
moved tho Deputy Collector, who, on 13th Jane, rejected his petition. 
A copy ot tho latter order was delivered to plaintiff on 1 4th duly 1898 
and ho preferred on appeal to the Collector on 2 5th July 1898, which 
was dismissed on 25th November 1898. A copy of that order was deli- 
ywed to plaintiff on 7th December 1838, and the records were returned 
to lam on 28th December 1898. On 4th January 1890, plaintiff pro- 
ferred an appeal to tho Subordinate Court, against tho Munsif s order of 
29th January 1898. Tho Subordinate Judge admitted tho appeal as 
he considered that the proceedings which plaintiff had taken before tho 
Deputy Collector and Collector had been bond fide and that bis failure 
to appeal against the Munsifs order within the time allowed by law 
was in consequence of his having pursued th§ remedy which had 
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been pointed out by the Munsif as the proper one. On its being con- 
tended, on second appeal, that the Subordinate dodge ought not to 
have admitted the appeal to him under section 3 of the Limitation Act 
Held, (Henson, J., dissenting), that the appeal ought not to have been 
admitted. Held, (per curiam, that a mere difference in view on the part of 
the High Court, as to the mode in which the discretion conferred by 
section 5 of the Limitation Act ought to have been exercised by the lower 
Appellate Com t in admitting an appeal, ism itself no ground of inter- 
ference by the High Court. Per Sir Arnold White, C.J., (Moore, J., 
concurring) j—The test is, — Has the discretion been exercised after 
appreciation* and consideration of all the facts which are material for 
the purpose of enabling the Judge to exercise a judicial discretion and after 
the application of the right principle to those facts? If a discretion 
is, exercised under these conditions and a certain conclusion is arrived at, 
that conclusion is an exeicise of discretion judicially sound though an 
appellate tribunal might be disposed to draw a different inference Item 
tfye faots. The Subordinate Judge had not considered all the facts which 
were mateiial for the exeicise of judicial discretion, and if he did consider 
them he had applied a wrong pnnoiplc. The mateiial question was 
whether the appellant had been diligent dining the period oi delay,— not 
whether he had been misled by the Munsif, or whether his proceedings 
before the Collector were Loncc Jide. Per Bknson, J.— There is a wide 
distinction between the law of limitation in respect of suits and in respect 
of appeals. The “ sufficient cause,” Referred to in section 5 of the Tumi , 
tation Act), appaiently means not only those circumstances which 
expressly recognized as extending time, but also such cncumstances as 
aie not expressly recognized, but which may appear to the Court to be 
reasonable. 

Kiehilajppa NaicJcar v. Ramanujam Pillai 



LIMITATION ACT— ACT XV OF 1877, ss. 7, 8, sched. II, art. 106— Suit hy 
joint claimants, one bemga minor — Bar of limitation saved as against all ; 

In 1885, five persons commenced to cariy on business in partnership. In 
1890, P (one of them) died. No accounts were taken, nor were the heirs of 
P introduced as pai tneis into the partnei ship. The four surviving partners 
, continued to carry on the business. In 1891, C (one of them) died. No 
accounts were taken, nor weio the heirs of C introduced as partners into the 
partnership. Tho three surviving partners continued to can y on the busi- 
ness. In 1898, the legal representatives of C instituted this suit against 
the surviving paitners&rid the representatives of thedc ceased partners tor 
iin Recount and tor a share of the profits of the pai tuorship which was formed 
in 1890, on the death of P, and dissolved in 1891, on the death of C. The 
plaintiff was a minor at the date of C’s death, and was still in her 
minority at the date of suit. On its being contended that the suit was bailed 
by limitation '—-Held, that the starting point lor computing the period of 
limitation was the date of C’s death. The present suit could not be regarded 
(within the meaning of article 106 of schedule II to the Limitatiin Act) as 
a suit in part for an account and a share of the profits of the original 
partnership. When a pai tnership is determined by death and the surviving 
partners continue to carry on the business, the Limitation Act is no bar to 
taking the accounts oi the new partnership hy- going into the accounts 
of the old partnership which have been carried on into the new partner* 
ship without interruption or settlement. Held also, that though the new 
partnership was dissolved by the death of 0 in 1891 and the suit would he 
barred, prnm facie, by article 106 of schedule II to the Limitation Act, 
the bar was saved by sections 1 and 8 of that Act, inasmuch as the third 
^T as continued a minor. Tho effect of section 8 was to 

H ln the case of all the plaintiffs, as they were joint claimants 

wip the third plaintiff and none of them could give or could at any time 
have given fhe partners of C a discharge from liability to C’s represent** 
% concurrence of the third plaintiff. The combined 
8 of the Limitation Act considered. ' Barber 
ynrna Qoun<Un, (LSL.B., 20 Mad., 461), discussed. 
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fWPopfa, (I-L.lt., 13 Mad., 230), and KanMiya Lai v. CWar, (I.L.R.,7 
AIL, 313), approved as to the construction of section 7 of the Limitation 
Act. 

Ahmba Bibi v. Abdul Kader Sahcb 


& 


3. 


*. , soiled, II, art. 106 •—Hindu, Lau — Mitdkshara 

doctrine of joint jamily picporty—Farineiship— Contract Act— ActlXoflhl'2, 
to, 239, 253 : 

Y and his five sons constituted an undivided Hindu family, V and his 
three elcici sons lived apart from the two younger sons and were in 
possession of some ancestral propel ty. The two 3 ounger sous were plaintiff 
and first defendant respectively in this suit. Plaintiff sued this brother 
for an account and for partition of certain property which ho alleged 
to be the pioperty of a joint family consisting of the first defendant and 
himself. The property had, as plaintiff alleged, been acquiied from the 
funds of a business which had been carried on jointly by him and first 
defendant until 1894, and continued by the first defendant until the 
institution of the suit. It was alleged that, although there had not been an 
express agreement of paiinersliip, in the circumstances of the case an 
agreement under which plaintiff had become jointly interested in the 
business ought to be inferred :-~Held , that plaintiff had not a joint interest 
in the contract business and was not entitled to claim a share in it. Meld 
also, that even if such an interest had existed plaintiff’s claim was barred 
by limitation. Morng Tha Mnyin v. Mah Them Myall , (L.R., 27 LA,, 189 $ 
I.L.R., 2,8 Calc., 53), distinguished. Per Bhashyam Ayyanga k, J.— It was 
impossible to regard plaintiff and first defendant as forming in. themselves 
an undivided family owning joint family property as a corporate body. 

Narain v. Court of Wards , (20 W.R., (C.R.), 197), oommented on. 
The origin and nature of the Mitakshara doctrine of joint family property 
di§cfteM|* Pedaayya v. llomiahngam, (I.L.B., 11 Had., 406), referred to* 
Radha Chum Bass v. Krijpa Smdlm Bass, (I.L.fe., 5 Calc., 474), considered* 
Ra mpershad Teuarry v. Sheochnrn Boss, (10 490), distinguished, f 

Budancmam Maistri v, Marasimhulu Mccistri ... , M ,, 
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’- r » sched. II, arts. 62, 97 —"Assignment 

oj mortgage over immoteable property by unregistered document— Receipt by 
assignor of mortgage •amount ui fraud oj assignee— Suit by assignee against 
assignor within three ijears of receipt of mortgage money ; 

-ion? a ?^ c ? meut “ writing, but not registered, bearing date 21st August 
183o, defendant assigned a moitgage over coitain lands to plaintiff for a 
consideration which was duly paid. In 1898, the mortgagor brought a suit 
against plaintiff and defendant to redeem the moitgage and to recover 
possession of tho property, and a decree was passed on 15th October 
of that year, m which the Court refusedto lecogmze plaintiff’s title 
because of the nonregistration of the assignment. Defendant there- 
upon received the mortgage amount as mortgagee from the mortgagor. 
Within three years of the said receipt by defendant of the mortgage 
amount, plaintiff bi ought this suit to it cover from defendant the sum 
paid as consideration for the tiansfci of the naoitaage in 1895. Upon 
the defence of limitation beiDg raised — Held , that the suit was not 
barred. Defendant by receiving the mortgage amount fiom the mortgagor, 
in fraud of plaintiff’s right, received it lor plaintiff’s use. The suit 
was theieioro governed bv article 08 of schedule II to the Limitations 
Act and was not barred inasmuch as it had been instituted within 
three years of the receipt of the money by defendant. Moreover, as 
possession of the mortgaged land had been given, under the document of 
1895, to plaintiff and held by him until its redemption by the m 01 tgagor, 
there was consideration at the time when the assignment w r as made, and that 
consideration afterwards failed. Inasmuch as the suit had been brought 
within thee years of the date of the failure of consideration, article 97 
would apply and the suit would not be barred. 

Snramnlu y. Chmna Venkatasami 
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LIMITATION ACT— ACT XV OF 1877, sched, II, art, 116— Briarfi <>j run ft ait 

111 writing registered— Lease of tillage®- — JPculuie by lessee fu }iut Itssut tn 
possession — LJaecutory contract to dehter bitch posse^^ion a® tin union <>i the 
property admits— Mere execution of lease of villages not a t1elivt.ni of pom** we 

Bv a registered document, dated 11th November 1893, defendant lens* *i 
eer x ain villages to plaintiff for a form of seven yoai s and eight months, i »n 
5th December 1893, plaintiff applied to be put into possession of the 
villages, but never obtained possession. On 11th November 1899, plaintiff 
brought this suit for possession and in the alternative for the damages 
which he had sustained by the failure on the part of defendant to put him 
into possession. On the plea of limitation being set up : — Held, that the 
claim for damages was not barred, it being governed by article 110 oi 
schedule II to the Limitation Act. Both in the ease of a sale and oi a lease, 
the registered instrument by which such sale or lease is effected not only 
operates as a giant, but, in the absence of a contract to the contrai 'V , is also 
construed and operates as an executory conhact to deliver to the vendee 
oi lessee such possession of the property as its nature permits ; and the 
breach of such an obligation is a bieach of a contiact in writing icgistered 
within the meaning of the article refened to. It was also contended by 
the defendant that, inasmuch as the ryots were in actual occupation of the 
villages which formed the subject matter of the lease, the defendant bud, 
in fact, by the mere execution and delivery of the lease, given plaintiff 
such possession as the subject matter of the lease permitted and that 
plaintiff could have collected the rents without any further act on the 
part of the defendant. Held, that possession had not been given. 

The Zemindar of Ytmanagram v. Behara Suryanaraya.ua Patruhi. ... 

2, — , sched. II, art. 116 — “ Contract m tenting 

registered ” signed hy one party theieto — Plaint — Sufficient disclosure of cause 
of action : 

During the course of contain litigation iu which B was suing A on a 
promissory note a compromise was anived at under which A undeitook to 
execute a mortgage in favour of B and, in consideration tliei eof , B undei - 
took to withdraw an appeal which was pending at the time. The mortgage 
was executed, and the undei taking to withdraw the ajipeal was embodied 
in the moitgage deed, which was registered, hut signed only by A. B, m 
bieacli of his undertaking, permitted the appeal to proceed, and obtained 
a deciee on 20th November 1891, which he subsequently executed against A, 
recoveung the value of the promissory note upon which he had original! v 
sued. He also letained the mortgage w’hich had been executed m the 
compromise. A now sued to recover fiomBthe amount which B had 
collected under the decree, stating the cause of action as having arisen 
on the date of that collection, namely, 29th October 1893, w hen it was 
contended that the suit was not maintainable inasmuch as the decree had 
not been set aside, and that even if treated as a suit for damages for In each 
of the under taking to withdraw the appeal, it wa« barred, as the date of tin 
breach w T as the elate of the deciee, (viz., 20+ h Novcmbei 1891), which 
had been wrongly obtained, and this suit had not been Lroughf within 
three years from that date, the plaint having been filed on 14-th Sep- 
tember 1896 — Held, that inasmuch as all necessary allegations woic 
made in the plaint, the contiact and its breaoh being alleged, and as the 
defendant understood what the claim against him was, the plaint suffi- 
ciently disclosed a cause of action for damages for the hi each of contract. 
Held also, that the undertaking in the mortgage was “ an agreement in 
writing registered ” within the meaning of article 110 of the Limitation Act 
and that consequently the claim was not haired. The fact that the 
instrument was not signed by B did not take tlie case out of the opeiation 
of that aiticle, 

Kotappa y. Vallur Zemindar ... 

3, — * , sched. II, art. 116— Receipt for money, con- 

taining terms of sale, signed by vendor and not by p ui chaser—*' Contract m 
writing reg istered n ; 

The mere recital, in a sale-deed, that the consideiafeion has been paid 

no l a “ contract in writing ” to pay the consideration within the 
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meaning of article 116 of the second schedule to the Limitation Act : and 
where a sale- deed contains the contract of sale which has preceded the 
actual sale, article 116 may apply even though the sale* deed contains an 
acknowledgment that the consideration has been paid, when in fact it has 
not been paid ; Avuthala v. Dayvmma , (I.L.B., 24 Mad., 233), followed. 
hemble , that a document executed and given by a vendor of property to his 
pui chaser, and icgistered, acknowledging payment of a sum of money on 
account of the purchase price, and providing that the balance should be 
paid within a certain date, is a “ contract in writing registered,” within the 
meaning of article 116 of the second schedule of the Limitation Act though 
it be not signed by the purchaser. Kotappa v. Vallur Zemindar,’ (7. L R. 
2c Mad., 50), and Ambalavana Tandaum, v. Vagman , (I.L.B., 19 Mad 52) 
approved. ’’ h 

Mmrhala Naitfon v. Varada Chanar 

‘ ? sched. IX, art. 120— AUenationby widow — 

Subst qnent suit to set it abide— Withdrawal of suit without permission to brinq 
ajn\sh suit— Confirmation oj original alienation— Fresh cause of action to sons 
(j the daughters : 

V, who was possessed of lands, died in 1868, leaving a widow and three 
daughteis him surviving. 1 n 1874, the widow alieuated the land. In 1892, 
the daughters sued to have that alienation set aside, but withdrew the suit 
on the ground that the alienation was valid, without obtaining leave to sue 
again. In 1895, the daughters’ sons instituted the present suit foi a decla- 
ration that neither the original alienation nor its confirmation by the 
withdrawal petition in the suit should be effective as against them.* On 
the plea of limitation being laised Held , that the withdrawal of the suit 

of 1892 on the ground that the alienation was valid, without permission to 
bring a fresh suit, was a confirmation of the alienation of 1874, and gave a 
fresh cause of action, and that the suit was not barred. ° 

Akkmeri Sreeramulu v. Mullapudi Ramayya 

? sched. II, art. 123. — Legacy in satisfaction 
of indebtedness— Claim f oi legacy with ancillary claim Jor admmxst) ation of 
estate : 

By his will dated 27th April 1887, a testator provided as follows:—" My 
elder brother By. V. K. G.’s self-acquisition to the extent of about 
Bs. 10,000 is kept with me. So, that money should be gi\ cn to him.” The 
testator died on 14th September 1888. In January 1897, plaintiff recoived 
Rs. 6,000 on account and on 9th May 1899 ho filed this suit against the son 
and executors of the deceased claiming that an account might be taken of 
the testator’s propei ty ; and that it might be administered by the Court, 
and that the balance of principal and interest might be paid to plaintiff. 
It was contended in defence that the Bs. 10,000 was not a legacy, but either 
a loan by plaintiff to the deceased or a deposit pavablc on demand, and 
that in either case it was barred by limitation —Held, that the bequest was 
a legacy in satisfaction of the indebtedness of the testator to plaintiff. Held 
also , that although plaintiff prayed for an administration of the estate that 
piayer was only ancillaiy to his claim for the legacy ; that article 123 of 
schedule II of the Limitation Act was applicable and that the suit was not 
Lai red. It was also contended that plaintiff was estopped fiom claiming a 
legacy under the will as he had disputed the validity of the latter, and had 
elected to take the Bs. 10,000 as a debt due to himself and not as a legacy. 
It appealed that plaintiffs brother had sued for a share in the testator’s 
estate as family property and that plaintiff had supported him and had also 
claimed a shaae. Hcld 3 that there was no estoppel and plaintiff’s right to 
the legacy was not affected by flat claim. 

Rajamannar v. Venkatah ishnayya 

•— sched. II, art, 134 ^Inapplicability to case 

of mrohtnianj sale: 

Where, in execution of a money-decree, immoveable property of a 
judgment-debtor, in which his real interest is only that of a mortgagee, 
is attached and brought to sale, the auction-purchaser is not a purchaser 
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} sched. II, art. 146- A : 

The effect of article 146-A of schedule IX to the Limitation Act considered. 

S' Smdaram Ayyar v, The Municipal Council of Madura and the Secretary of 
State for India m Council ... 


' L ■) ®* sched. II, art, 147 — Suit for foreclosure 
and sale in the alternative or for sale — Deposition in previous suit of a defendant 
acknowledging liability— Ackoioledqment by agent— Authority of co-mortgagor, 
merely as such, insufficient— Acknowledgment by managing member insufficient 
original dealings have been with all the members of the undivided family ; 

?y a deed bearing date 4th August 1882, three defendants mortgaged 
certain immoveable property to plaintiff to secure an advance of Us. 7,000 
■CM.jMh April 1885, the mortgagors executed a written acknowledgment 
if liability in respect of that advance. Plaintiff instituted a suit 


p \uh 

from the mortgagee within the meaning of article 33 i of schedule 1 1 of 
the Limitation Act, oven though the property was sold ns the property 
of the judgment-debtor without any limitation of his interest therein. 
Article 134 only applies to cases m which the mortgagee disposes of the 
property voluntarily. Mufhu v. Kambahiign, (I.L.R., 12 Mad., 310), over- 
ruled. Per Shephard and Davies, JJ.—Wheie a purchase is made at n 
sale by the Courtis execution of a decree, it is complete, for purposes 
of limitation, at the date of the purchase, and not at the date oi its 
confirmation by the Court. 

Ahmed Kutti v. Raman Hambudri ... ... *.* **• *«• ^ 
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7 , sched. II, art. 189 — Claim for more than 

twelve years by tenants from year to year of permanent occupancy rights, to 
knowledge of landlord — Determination of lease : 

A person who has lawfully come into possession of land as tenant from 
year to year or for a teim of years, or as mortgagee, cannot, by setting 
up, during the continuance of such relation, any title adveise to that of 
the landlord, or mortgagor, as the case may bo, inconsistent with the real 
legal relation between them — and that however notoriously and to the 
knowledge of the other party — acqruie, by the operation of the law of 
limitation, title as owner, or any other title inconsistent with that under 
which he was let into possession. In the case of a mortgage, the title of 
the mortgagor will be extinguished only at the expiration of the period 
prescribed for the redemption of the mortgage, and in the case of a lease, 
the landlord’s title can be extinguished only at the expiration of the period » 
prescribed by article 139 of the Limitation Act, and under that article 
such period will commence to run only when the tenancy is determined, 

Seshamma Shettati v. Chickaya Megude * ... „« ... 507 


Kelappan v. Madhavi ... kt , 432 


8. } sched. II, art. 139— Malabar Law—Kmlanom 

lease for indefinite period— Customary laiv as to duration of lease : 

By the customary law of Malabar, a tenant under a kanom or kuikanom 
lease is entitled not to be ledeemod or ejected until the expiration of 
twelve years. But where no time is fixed for the duration of the lease it 
does not, under the customary law. determine on? the expiration of twelvo 
years from its date. A kuikanom lease was granted in 1873, no time 
being fixed for its determination. In 1899, a suit was brought to recover 
the land, on payment of the value of improvements, when the defence of 
limitation was set up. It was contended that the kuikanom lease deter- 
mined, by the customary law of Malabar, twelve years from its date, 
namely in 1885, and that as the suit, had not been instituted within twelve 
years of that date, it was barred under article 139 of schedule II to the 
limitation Act : — Held, that the suit was not barred. 
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against the mortgagors, on 21st April 1897, to recover the amonnt due 
under the mortgage, and, in default of payment thereof, for sale of the 
mortgaged property. Tho ploa of limitation was raised. First defendant 
admitted m evidence, that he had, in July 1889, deposed in a suit in 
another Court, m which he and his co-mortgagors were co-defendants, 
that their estate was under moitgage ,- and he also stated (in his evidence 
m tho present suit) that the debt of Es. 7,000 due to the plaintiff had 
not been discharged at the time when that deposition was given. Both 
depositions were signed by fiist defendant .— Held, by Sir Arnold White 
UJ and Bh ish n vi Ayyang ar, J .—That tho suit was not barred as against 
first defendant. For the purposes of section 19 of the Limitation Act, the 
acknowledgment 1 ehed on must, on the face of it, pnrpoit to he that of an 
existing liability. But the name of tho creditor to whom the debt 
acknowledged is owing, as also th« Identity of the debt acknowledged in 
writing, may be pioved by paiol evidence. Dam Chand v. Saif rat, (f.L.E 
1 All , 117), TJppi Bap v. Mammavan, (X.L.E., 16 Mad., 36G), and Padma - 
nabhan Nambudn v. Kim hi Kolendan, (5 M.H.C.E , 320), followed. My la- 
pore v. I'Ve Kay, (LE.. 14 X.A., 168; IX.IL, 14 Calc., 801), referred to. 
Erld aho, that the acknowledgment by fiist defendant could not affect a 
co-mortgagor, or save the suit from being haired as against him, there 
being no ground, apaifc fj ora his position as co-moitgagoi , for the inference 
that the fust defendant acted as an agent duly authorised to make an 
acknowledgment within the meaning of section 19, emanation 2. An 
agency, within the meaning of that explanation, cannot be inferred from 
the mcie tact that the peison making 1 he acknowledgment is a joint 
conti act or. When a credit 01 deals, not with the managing member only 
of an undivided family, bn* with all the members of the family, as co- 
ohligors, and on that footing enters into a transaction,™ theieby avoiding 
any question as to whether tho transaction was really for the benefit 
of the family,™ he cannot rely upon an acknowledgment of the liability, 
made by one of them, as an acknowledgment duly made on behalf of all 
the co-obligors, by reason only that the peison a< knowled^ing is in fact 
the managing member of the family consisting of tiie co-obligois. There 
may, however, be cases in ■which that circumstance, coupled with the 
conduct of the joint contractois, may w T anant the conclusion that, as a 
matter of fact, the managing member was duly authorised to make the 
acknowledgment on behalf of all The three essentials of an English 
mortgage, as defined in section 58 (e) of the Tiansfer of Pioperfcy Act, are 
(1) that the moitgagor should bind himself to repay the mortgage-money 
on a ceitain day, (2) that the propel ty mortgaged should be transferred 
absolutely to the moitgagee, (3) that such absolute tiansfer should be made 
subject to a proviso that the moitgagee will leoomvo) the piopeity to the 
moitgagor, upon payment by him of ihe mortgage-money on the day on 
w hich the 11101 tgagor bound himself to 1 epay the same. A deed of mortgage 
recited that the moitgagois “ heioby mortgage and assign to the moitgagee” 
the mortgaged property. Bemble, that (though if was doubtful if such an 
assignment was really an absolute one) the assignment was sufficient to 
fulfil tho second requisite of an “English moitgage.” Ihe proviso for 
reconveyance in the deed was as follows : — “ Upon repayment to the mort- 
gagee of all sums duo to him by the mortgagors the mortgagee shall 
reconvey the said property to the mortgagors,” etc. — Held , (by the same 
Division Bench), that the transaction could not be regarded as an English 
mortgage, there being no words importing that the covenant to reconvey 
was dependent upon the repayment of the mortgage-money being made at 
the stipulated time and that it should not be enforced in default of 
repayment at that time. On the question what article of the Limitation 
Act governs a suit for sale by a mortgagee under such a mortgage deed. 
Beldi by the Full Bench, that the period of limitation was governed by 
Article 147. That article applies to a suit by a moitgagee whether it is 
for foreclosure or sale ; and, in the former case, whether the prayer In the 
plaint is for foreclosure alone, or is coupled with a prayer in the alter- 
native for sale in lieu of a decree for foreclosure. Ramachandra Rayagnru 
vi Modhn Padhi, (I.L.E., 21 Mad., 326), and Ginra*> Singh v. Thakur 
ScyrcAn Bingh , (I.L.B., 14 Calc., 730), dissented from. * 
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II, — — — , art* 179— - Ipplttnhon 

jot execution of decree— Joint decree m favour of three pi , ^nn# - Pert not - 
application more than three years bejme while one decree. holder nm a nitnoi 
Attainment of majority hij that dccreeJwlder nothin three years of pn m nt 
application — Limitation — “ Joint execution-creditor* ” — u Joint rr> dil>>rs f * 
“Person entitled ” — Civil Procedure Code — Act XIV of IS 82, s. 231 

On 30th June 1 892, a joint decree was passed in favour of three brothers, 
who, at the date of the decree, were all minors. On 8th January Ifttw*, the 
last application for execution, previous to the present one, was made. A f 
this date two of the brothers had attained majority and one was a minor. 
On 25th February 1899, the present application for execution was presented ; 
the youngest brother having attained majority less than three years before 
the application. The apph’cation of 8th January 3896 was decided or 
assumed to have been made in accordance with law : - Held , that the decree 
was not capable of execution, either as a joint decree, or to the extern o} 
the interest of the youngst decree-holder. Section 7 of the Limitation Aer, 
1 877, . only applies where all the joint execution -creditors were under 
disability at the time when tho period of Limitation began to run. Joint 
* execution-creditors are not “ joint creditors,” within the meaning of section 
8 of the Limitation Act, 1877. The words “ a person entitled to institute a 
suit or make an application” in section 7 of tho Limitation Act refer to one 
who, in his own right, is so entitled, and not to a person who, by a rule of 
procedure, such as that contained in section 231 of tho Code of Civil 
Procedure, is authorised, with the permission of the, Court, to make an 
application for execution for the benefit of himself and others interested 
jointly with him in the decree to be executed. Surja Kumar Duttv . Arun 
Chunder Roy, (I.L.R., 28 Calc., 4G5), dissented from j Seshan v. Rajagopala , 
(I.L.R., 33 Mad., 236), and Vigncswara v. Bapayya , (IX .11., 16 Mad., 436), 
approved. 

Periazami v. Krishna Ayyan 


MADRAS DISTRICT MUNICIPALITIES ACT— ACT IV 0E 1884 as amended by 

ACT III OF 1897, s. 3, cl. 27—' “Street” — Effect of vesting in Municipality — 
Obstruction by owner of property abutting on street— Suit for injunction to 
prevent interference by Municipality— Limitation Act— Act XV of 1877, xched. 
II, art. 146-A .* 

When a street is vested in a Municipal Council, such vesting does noi 
transfer to the Municipal authority tho rights of the owner in "the site oi 
soil over which the street exists. . It does not own the soil from the centre 
of the earth usque ad cadum , but it has the exclusive light to manage and 
control the surface of the soil and so much of the soil below and of the 
space above the surface as is necessary to enable it to adequately maintain 
the street as a street. It has also a certain property in the soil of the 
street which would enable it as owner to bring a possessory action against 
trespassers. The effect of article 146-A of schedule II to the Limitation 
Act considered. Municipal Commissioners for the City of Madras \\ 
Sarangapani Moodaliar, (I.L.R., 19 Mad., 354), commented on. 

Sundaram Ayyar v. The Municipal Council of Madura and the Secretary of 
State for India m Council .. . ' 


s.63(3)~~ Madras 

Act III of 1897, s. 49—“ lands used 


District Municipalities Amendment Act VJ 

solely for agricultural purposes Liability to tav .* 

a ? J 1 oS' Se0ti0n ( ? ° f , S£,cti0n 63 of tho Madras District Municipalities 
as amended by the Madras District Municipalities Amendment 
,Aot, 1897, lands used “ solely for agricultural purposes ” are exempted 
Xom the enhanced rates of taxation that may be imposed in certain cases 
under that sub-section :~~Held, that lands on which potatoes, grain, 
vegetables, .&c., are grown, as well as pasture lands, are used “solely for 
agricultural purposes 5 h within the meaning of the sub- section. 


King-Emperor v, Alexander Allan 

* # m 
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Shopkeeper or trader— District Forest-ofii cer— Depot for sale of forest produce 
conducted by representative of Government — Liability to taxation ; 

A District Forest -Officer, who, as the representative of Government, 
conducts, a depot for the sale of forest produce, is not liable to taxation 
under schedule A of the Madias District Municipalities Act, 18S4, as a 
trader ” or “ shopkeeper.’ 1 

The Municipal Council of Mangaloie v. The Secretary of Slate for India in 
Count il . , „ 

MALABAB LAW— «f lability of improvements made by sub-tenant* of lanomdar for 
real due by lanomdar to ,/envn— Transfer of Property Art— Act IV of 1882, s\ 
85 Appeal - Parties — Practice : 

A Jen mi having sued the kauomdai and his sub-tenants, obtained a decree 
t or redemption and possession oil certain terms. The sub-tenants, object- 
ing to some of the terms, appealed, but they did not join the kanomdar, 
to whoso prejudice the terms were modified on the appeal IZeZd, that 
the kanomdar was a necessary party and that the decree made by the 
Appellate Court in his absence must be set aside, as no reasonable excuse 
was forthcoming for the omission to make him a pai ty. Bctmunni Pamkar 
v. Sankara Pamlar , (Second Appeal No. 1476 ot 1889 (unreported)), and 
Vf dapuratti v. Goeinda Mown, (Second Appeal No. 51 of 1892 (unreported)), 
iollowcd. Whether improvements made by the sub-tenants of a kanomdar 
are liable for rent due by the kanomdai to the jenmi —Quseie. At hut a v. 
Kali, (I.L.B., 7 Mad., 545) and Lhessa Menon v. Shanw Patter, fl.LJ?.. 21 
Mad., 138), icf erred to, 

Vedapuratfi v. A^ara 

2. Kuikanom lease for indefinite period — Customary law as to 

duration of lease — Limitation Act — Act XV o/lS77, relied. II, art, 139; 

By the customary law of Malabar, a tenant under a kanom or kuikanom 
lease is entitled not to be redeemed or ejected until the expiration of 
twelve years. But where no time is fixed for the duration of the lease it 
does not, under the customary law, determine on the expiration of twelve 
y eai s from its dace. A kuikanom lease was granted in 1 873, no time being 
fixed for its determination. In 1899, a suit was brought to recover the 
land, on payment of the value of improvements, when the defence of 
limitation was set up. It was contended that the kuikanom lease deter- 
mined, by the customary law of Malabar, twelve years from its date, 
namely in 1885, and that as the suit had not been instituted within 
twelve years of that date, it was barred under article 139 of schedule II 
to the Limitation Act: — Held, that the suit was not haired. 

Kelappan v. Madhavi 

3, Sarvasi'adanam marriage — Devolution of property of wife's illom 

on her decease without i^sue—'N'ambud-nes — Self-acquisitions : 

First defendant, who was the nephew of S, had executed a hypothecation 
bond over certain property in plaintiff’s favour, subject to a prioi mortgage 
which had been executed by his uncle in favour of P. The assignee of 
a decree against S then caused the properties to bo attached and pro- 
claimed for sale, when plaintiff' prepared a claim, which was allowed. 
At a sale which took place subsequently, N purchased the property subject 
to P’s and plaintiff’s debts. N then assigned his right to defendants Nos. 
2 to $, who paid P the amount of bis debt, but did not pay plaintiff. 
Plaintiff now sued all the defendants for the amount clue under his bond, 
and claimed that the morgaged property should be sold in default of 
payment. Defendants contended that the property was not the jenmam of 
first defendant’s illom, their case being that first defendant’s senior 
paternal uncle, S, had obtained it as a gift from his wife’s illom, and that, 
in consequence, his nephew, first defendant, had no right to execute a 
mortgage over it : — Held, that in the face of this admission it was im- 
possible for defendants to contend that, on the death of S’s Sarvasvadanam 
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wife, S lost all his rights over tho property of her illom. Whether, under 
the customary law governing the Nambudries of Malabar, self-acrjoisittorm 
pass, at death, to the immediate heirs of tho acquirer rather than to bin 
illom. Queei e» Whether, in tho case of a Savvusvad anani marriage, flu* 
wife dying without issue, the property of her illom vests in her husband by 
virtue of his affiliation under that marriage. - (Jmie. 

Ghemnautha Attekunnath Ldkstmi Amrnav. Palakuzhu Thnppan Kamlmdn 

MORTGAGE— Construct ion of deed — Mortgage qua zemindar liight of moitgagor 
m ullage not held gut zenund a? ~ Ibvnn of espn s# pyomvonm dud char gnu 
inch right — Not ( ompn ,s d m mortgage : 

By a deed of mortgage, dated 22nd Octobe* 1892, a zemindar mortgaged 
to plaintiff his 'entire zemindari which was recited as yielding a certain 
annual income, together with the zemindar’s « entire right and income 
and the kattnhadis on enfranchised mams.” The schedule specified bv 
name the villages constituting the zemindari, one of these being the 
village of Sabuhva. Tho only light, title and intinest possessed by the 
zemindar m this village, (which was an inam village of certain Pa yaks) 
was to the annual payment by the inamdai s of a fixed kartnbadi, and the 
amount of this kattubadi was ail that was include 1 m the approximate 
annual income specified m the schedule. At the date of the. mortgage 
to plaintiff, the zemindar aho possessed a moitgage right o\\ r this village 
he being the assignee of a moitgago which had been executed by the 

? a ^aa (t T hG in 18 ^’ tho assign nent having been made to him 

in 1889. In a suit brought against the zemindar in 3898 by pMMffe nn 
his mortgage, plaintiff contended that 1 he deed operated to assign 
him, by way of mortgage, not only the zemindar’s right to kattubadi 
m respect ot the village of Sabnhya, but also (he mortgage right possessed 
by the zemindar over that villa -oj -Held, that the z en.indm’s mortgage 
right over the village Sabnhya was not comprised in the mortgage. Root e 
v. Lord Remington, (23 L.J., (Ch ), 793), referred to. 

Bhimaraju Ghetti v. Sri Knnja Behai i Gajendra Devu 

MUHAMMADAN IAW mmDowerSnit on a mortqaqi e iccvtcdhy /udgumt-debtor— 
Decree fo> sale -Decease of judgment-debtor— Sale by Court— Attempt hi 
purchaser to obtain possess ion— Resistance by widow on (pound that her 
dower formed a charge on the land : 

A widow’s claim for dower under Muhammadan Law is not a hen 
SUCh aSiS0 “ 

Ameer Amm al v. Sanfcaranaray anan Ghitfy 

S—QP****? <lf ivnal and burning ground--" Convenient and tittmi 
place —SmoJce .from burning ground— Actionable nvnanep— Public holu-l 
Protection: See City or Madbas Municipal Act (Mumts) ’ J 


Code-Zvlm l f Iff of i u d SS t- C ?f»«l Procedure 

sions of sections 

provide that every separate nffWi™ a u 0 n i °* luminal Procedure (which 

except that three offices of the 8am t kind maTff tried separately, 
charge if committed within the -a ^ be tiled together mono 

witliin the provisions of section 2Wn °r 7^*) ; an <* did not fall 
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under article 26 of the Letters Patent and heard by the Full Court, it was 
held by the majority of the Court that the union of the first count with 
the others made the whole indictment bad for misjoinder, but that it was 
open to them to strike out the first count, rejecting the evidence with 
regard to it, and deal with the evidence as to the remaining counts of the 
indictment. This was done with the result that the conviction was up- 
held on one count only, the sentence being reduced — Held, by the Judicial 
*■ Committee that the disregard of an express provision of law as to the 
mode of trial was not a mere irregularity such as could be remedied by 
section 537 of the Criminal Procedure Code. Such a phrase as u irregu- 
larity is not appropriate to the illegality of trying an accused person for 
more different offences at the same time, and tho-so offences being spread 
over a longer period than by law could have been joined together in 
one indictment, Smurthwaite v. Hammy , ([189-1], A.C., 491), referred to. 
In the matter of Abdur Rahman, ((1900) I.L.R., 27 Calc., 839), dissented 
from. Nor could such illegal procedure be amended by arranging after- 
wards what might or might not have been properly submitted to the 3ury, 
To allow this would leave to the Court the functions of the jury, and the 
accused would never have been really tried at all upon the charge afterwards 
arranged by the Court. The trial having been conducted in a manner 
prohibited by law was held to be altogether illegal and the conviction was 
set aside. 

Subrahmama Ayyar y. King-Emperor 


2 e . , s. 143- 

persons of property m tJmr possession • 


» Unlawful assembly — Dejence by accu^id 


Paddy belonging to a society, to which the first accused belonged, 
was stored in a granary in a street. It was found as a fact that this 
paddy had been in the possession of the first accused for some time prior 
to 5th November 1899, and was in his possession on that date. Complain- 
ant, on 6th November 1899, attempted, as treasurer of the society, to 
forcibly take possession of the paddy with his seivants, whereupon all the 
accused resisted him, and maintained the possession of the first accused, 
some blows being struck. On a charge being preferred against the 
accused for rioting: — Held, that no offence had been committed. 

King -'Emperor v, Ayya Annasaivmy Anjar ««» ... ... ... ... 

PENAL CODE— ACT XLV OF 1860, ss. 417, 511, 468 — Attempting to cheat and 
forgery — Application to University for duplicate certificate by person not 
entitled — Offence : 

S. held a Matriculation certificate which had been issued to him by a 
University. C. had failed to pass the Matriculation Examination. The 
Registrar of the University received a letter purporting to bo signed by 
S., stating that his certificate had been lost and requesting that a duplicate 
might be issued. Enclosed with the letter was what purported to be a 
certificate by the head-master of a local school, corroborating the state- 
ment as to the loss and supporting the application for the issue of a 
duplicate. This document had not, in fact, been written by the head- 
master, and S. had not in fact lost his Matriculation certificate. C. was 
charged with cheating and forgery to commit cheating. The Deputy 
Magistrate found, on the evidence, that the writer of the application for a 
duplicate certificate was the accused, and convicted and sentenced the 
accused on both charges. The Sessions Judge, on appeal, altered the 
offences to those of attempting to* cheat and forgery to commit cheating 
and reduced the sentence. Subject to these modifications he dismissed 
.the appeal. On a revision petition being filed in the High Court i-^~Held, 
that the charge of cheating must fail, inasmuch as there was no proof that 
the deception practised by the accused on the Registrar of the University 
had caused harm or damage to him or to the University which he repre- 
sented. Nor was it shown that the accused, in applying for the duplicate 
-certificate, had any intention of causing wrongf ul gain to himself or wrong- 
ful loss to the University, to whom he had paid a fee greater than the cost 
price of the certificate. The charge of forgery also failed, for, assuming 
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that accused had fabricated the head-master’s certificate it was not shewn 
that he had done so fraudulently or dishonestly and with intent to cause 
damage or injury to fcho public or to any one* The question before the 
court was not as to his intended use of the certificate subsequently* thren 
if he had such an intention this mere prepai ation did not amount to an 
attempt to commit an offence within the meaning of section 51 1 of the 
Indian Penal Code. 

King-Emperor v. Snnmuan . . ... ... ... •*« *»• 

MX AL CODE— .ACT XLY OF 1860, s. 424— Dishow st removal of property to avoid 
distraint — Distraint for arrears of rent wider the Bent Recovery Act' — A bs&nce 
of presumption in favour of its legality — Onus of proof on prosecution to prove 
legality — Conviction in absence of such proof— Illegality * 

Where a distraint is made under the Rent Beooveiy Act feu arrears of 
rent, there is no presumption that it is legally made, and if persons are 
charged with having dishonestly removed property to avoid it, the prose- 
cution must prove that it was a legal distraint. In the absence of such 
proof, persons who have resisted the distrain! or have removed their 
property to avoid it, cannot be convicted of an offence, inasmuch as they 
had a right of piivate defence of their property unless the distraint was 
legal. 

Kmg-Empei or v Qcpalasamy , , ... 

PLAINT— Sufficient disclosure of cause oj action — Limitation Act — Act XV of 1877, 
sched . II, art. 116 — ‘ f Contract in writmq registered ” signed by om party 
thereto . 

During the course of certain litigation in which B was suing A on a 
promissory note a compromise was arrived at under which A undertook to 
execute a mortgage in favour of B and, in consideration thereof, B under- 
took to withdraw an appeal which was pending at the time. The mortgage 
was executed, and the undertaking to withdraw the appeal was embodied in 
the mortgage deed, which was registered, but signed oidy by A . B, in breach 
of his undertaking, permitted the appeal to proceed, and obtained a decree 
on 20th November 1891, which he subsequently executed against A, recov- 
ering the value of the promissory note upon which he had originally sued. 
He also retained the mortgage which had been executed in the compromise, 
A now sued to recover from B the amount which B had collooted under the 
decree, stating the cause of aotion as having arisen on the date of that 
collection, namely, 29th October 1893, when it was contended that the suit 
was not maintainable inasmuch as the decree had not been set aside, and that 
even if treated as a suit for damages for breach of the undertaking to with- 
draw the appeal, it was barred, as the date of the breach was the date of the 
decree, (viz., 20th November 1891), which had been wrongly obtained, 
and this suit had not been brought within three years from that date, 
tbt ( j>lamt having been filed on 14th September 1896 :-Held t that inasmuch 
as all necessary allegations were made in the plaint, the contract and its 
breach being alleged, and as the defendant understood what the claim 
against him was, the plaint sufficiently disclosed a cause of aotion for 
damages for the breach of contract. Held also , that the undertaking in the 
mortgage was “ an agreement in writing registered ” within the meaning of 
article 116 of the Limitation Act and that consequently the claim was not 
barred. The fact that the instrument was not signed by B did not take the 
case out of the operation of that article. 

Kotappav. Vallw Zemindar 

PLEADER— Authority to hnd client— Power of pleader to abandon issue — Suit for 
partition-Power of Court to refuse to raise issue of limitation— Possession of 
^foLt^opeH^ 00 ^* f ° r J ° mt famUy pro P ert y~ Failure disclose possession 

A vakil’s general powers in the conduct of a suit include the power to 
abandon an issue whieh, in his discretion, he thinks it inadvisable to press. 
In a.suit for partition against his brother the plaintiff alleged that the 
property was joint, and that the defendant hnd been. 


q .fitliilyii 

*Wi fpffp M 


: ILISJ v. X-f 1IB1 








* 






0BNSBAL INDEX. 



dmng the minority of the plaintiff, m possession as manager on behalf 
Of himself and the plaintiff The defendant stated that the property was 
by family usage impartible and held by the senior membei of the family, 
and denied that he had held it on behalf of the plaintiff and himself. At 
„ "yO hoaxing, after the other issues had been settled, the defendant asked to 

be allowed to raise an issue as to limitation on the ground that he had been 
m possession adversely to the plaintiff for more than 12 years, but the Judge 
refused to allow the issue to be raised . — Held, that no question of limitation 
necessarily arose on the pleadings and it was not obligatory on the Judge to 
direct an issue on that point. Where the defendant admitted the existence 
of property as joint family piopeity and could not chaige the plaintiff with 
its possession, ho was, as manager of the family, rightly held primarily res- 
ponsible, and bound to account lor it Where the plaint sought a complete 
partition of the whole of the family property and the plaintiff expressed 
rus willingness to bring into hotchpot certain property the possession of 
which he had not admitted in his plaint, but which was afterwards found 
liable to {>artition Held , that no question arose as to his suit being one 
for partial partition, and theiefore unmaintainable 

Venkata RatasimJ a Xaidu v. Bhashualarlu Naidu 

BE ACTIC E~— D ec re e av aiding costs a* against two defendants -Payment by one 
defendant— Appeal bit both defendants jointly to High Court against decree — 
Decease of defendant }eho paid during pendency of appeal — Prosecution of appeal 
on behalf of s uumot alone- Reversal ofdeciee by High Court-Claim by legal 
t e pro sent atm e of deceased defendant for restitution of amount paid a* costs * 

A decree was obtained in a Distiict Court against two defendants, by 
which they were 01 derod to deliver up eeitain property and to pay the costs 
of the suit These costs were in fact paid by the fust defendant. An 
appeal was preferred by both defendants jointly to the High Court, but the 
first defendant died while it was pending. The legal representative of the 
deceased defendant was i ot brought on the record, and when the appeal 
came on fox bearing it was proceeded with by the second defendant on his 
own behalf. The result was that the High Court reversed the decree of 
the District Court, but the High Court decree recited that the appeal had 
been prosecuted on behalf of the surviving defendant alone. The son and 
legal representative of the first defendant now piesented a petition in 
execution and claimed that the whole decree of the District Court had 
been reversed and that in consequence ho was entitled to restitution of 
the costs which had been loahsed by the plaintiffs (counter-petitioners), 
from the deceased first defendant : — Held y that as it was expressly recited 
in the High Court decree that the appeal had been prosecuted on behalf 
of the surviving defendant alone, the decree must be construed as limited 
to his interests. And that the decree of the Original Court must be 
regarded as still in force against the first defendant , and his heir, the 
petitioner, was, therefore, not entitled to restitution of the costs levied from 
his father under that decree until he had successfully prosecuted the appeal 
of his father which was still pending. 

Natesa Ayyar v. Annasami Ayyar , #J 

PBOVINCIAL SMALL CAUSE COUETS ACT— ACT IX OE 1887, s. 15, sched. H, cL 

35 (^f)*~*Gompensation for illegal distress — Civil Procedure Code — Act XIV of 
1882, 586 — Second appeal — Limitation — Pent Recovery Act ( Madras ) — Act 
VIII of 1865, s. 78 — Cause of action complete on date of illegal distress ; 

A plaint alleged that plaintiffs had for long cultivated certain land aB 
tenants under defendant, that they had raised a crop of paddy measuring 
about 6 garces and stored it in three heaps on the land, that one of the 
plaintiffs had paid all the cist that was due to defendant, but that defendant 
had taken unlawful possession of two of the heaps of paddy measuring 
about 5 garces under the pretext that he had distrained them. The prayer 
was for an order directing defendant to deliver to plaintiffs about 5 garces 
of grain worth Bs. 250 at Bs. 50 per garce in respect of the two heaps of 
paddy of which he had taken unlawful possession. The distraint was made 
on 25th January 1808, and the suit was instituted on 25th July of the same]/ 
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year ,—BeU } that the suit w as m substance one for compensation for illegal 
distress or attachment and not for the recovery of specific property, and 
that, in consequence, it was not a suit of the nature cognizable by a Court 
Of Small Causes, and a second appeal lay. Yield also, that the suit was 
barred. The wrong was complete and the causo of action arose when the 
unlawful distress was made. Yamuna Bai Ram Saftiba v. Sola* na htnnn* 
dan, (I L R , 24 Mad., 339), distinguished. 

Bamu Scmyaw v. Zemindar ofJayapnr ... ... 

"PROVINCIAL SMALL CAUSE COURTS ACT— ACT IX OF 1887, ached* II, art* 31— 
Jurisdiction — Dispossession of plaint iff from immovtabli* proptriy by tit find* 
ant wider decree -Receipt by defendant of profits -Dteree rt verged on apptal 
— Suit by plaintiff to recover profits it row. g fully received bn (h fondant nhil* m 
possession —Suit not cognizable by Small Cause Court 

Defendant obtained adeciee against plaintiff for pusat hhioh of cot t am 
immoveable properly, in execution of which defendant took possession of 
the property. Plaintiff appealed against the decree, which was reversed. 
While defendant was in possession he received profits from the piopeify 
amounting to a sum less than Rs 500. Plaintiff now sued in the Court 
of Small Causes to recover this sum as piofits which had been wrongfully 
received by defendant — Yield, that the suit was not cognizable by a Court 
of Small Causes. Subba Rao v, Sitaramayya , (I.L.R., 24 Mad., 118), 
Se*Kayir% Ayyar v. Marakathammal , (ILR,., 22 Mad., 196), and Kunfo 
Behary Singh v Madhub Chwidra Chose, (I.L.R , 23 Calo,, 884), considered 

Savariwutliu v. Aithw usu Rowthar . ... *». ... ... »•* 

REGISTRATION— Document Collateral to a pennanent lea*' oj immoveable jpo- 
perty— Registration Act — Act III of 1877, s . 17 — Transfer of property Ait — 
Act IV of 1882. ^ 107 — Evidence Act — Act I of 1872, s 92 — Right ot s uit by 
assignee of agreement — assignment of piopeity to trustee— Construction of fru^t 
deed — Claims “ now due owing or payable *\ 

An agreement to pay Rs 500 a month to a lessoi in consideration of 
receiving from him a permanent lease of portions of his zemindarp which 
agreement was come to before, but reduced to wilting after, the execu*. 
tion of the leaso, was held to be not affected by section 92 of the Evidence 
Act, nor to require registration eithei under the Registration Act, section 
17, or the Transfer of Property Act, section 107, where it was not incon- 
sistent with the lease, its provisions formed no part of the holding under 
the lease, the payment bargained for was no charge on the proper ty, 
and it was not lent or recoveiable as rent, but a meie personal obligation 
collate al to the lease: -Held also that the lessor’s lights under the 
agreement did not pass under a settlement subsequently executed by him 
foi the benefit of his son, by which he assigned to a tiustce Ins zemindaii 
with its incidents, and also ‘‘all the outstanding debts, an ears of lent, 
mesne profits, claims, demands, and sums of money of whatsoever descrip* 
tion, now due owing or payable to the settlor on any account whatever, 
and all rights to prosecute any suit oi othei proceeding existing in favour 
of the settlor at the date of these pi esents . . . except and al wav s 
reserving to the settlor all outstanding debts, arreais of rent arid other 
-claims and demands payable and to become payable to the seftloi, and 
all rights to piosecute any suit or other proceedings now existing, etc. ” 
The use in an Indian document of the words “ now due owning or payable ” 
m defining the claims transfen ed, coupled with the words that follow 
restricting the transfer of rights of suit in respect of such claims to those 
existing at the date of the deed, showed that rights of the nature of those 
in +he agreement, accruing as they did after the date of the trust deed, 
were not intended to pass under it , and this view was strengthened hv 
the employment of the phiase “ demands payable and to become payable >» 
m the exception and reservation which followed Where, therefore, the 
lessor had, after execution of the trust deed, assigned his rights under the 
■agreement: Held, that the assignee could maintain a suit upon it to 
recover the amount due. r 

Rubmmanim Cheitiar v. ArunachcUam Chettiar 
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REGISTRATION ACT*— ACT III OE 1877, s. 17— Deed of gift of immoveable property 
-Registration by legqZ representative after death of donor — Validity of gifts 

The voluntary registration of a deed of gift by the legal representative 
the donor has the same effect as its voluntary registiation By the donor 
himself in his life time. 

Meiyyalu Nadan v. Anjalay ... ... 

2, * , s. 17— Withdrawal petition setting out 

forms of compromise filed m Court but not registered — Subsequent suit for land 
/ e fervid to tn the compromise — Necessity for registration : 

In 1898, plaintiff sued defendants for possession of certain immoveable 
property. The parties then entered into a compromise by the terms of 
which defendants were to give plaintiff a portion of the property sued for. 
They th^n hied a petition m Court setting ont the agreement at which 
they had arrived and asking: that the suit might be withdrawn. The 
Court thereupon ordeied the suit to be struck off the file, and made an 

* Old ei as to costs. The agreement was never registered. Plaintiff, relying 

on the agreement, now sued to have it established and to recover posses- 
sion of the propei ty to which he was entitled under it —Held, that the 
agreement should have been legistered and that the sait brought omit 
must fail. 

Muthavya v. Venkata) atnam ... ... ... 

3, — ss. 18, 50 — Document of which registration 

h optional — Pnority of subsequent registered document over prior imregistered 
document —Notice of prior document — Onus of alleging and proving notice 

To check fraud, priority is not given by the Courts, in cases to which 
section 50 of the Registration Act applies, io the holder of a later regis- 
tered mortgage, if he, at the time when he obtained his mortgage, had 
notice of an earlier one. But the onus lies on the party alleging such 
knowledge or notice, to aver it in his pleadings and to prove it. 

Phmnappa Reddiv. Mamclavasagam Chetii ... ... . ... ... 

RENT RECOVERY ACT— (MADRAS ACT) VIII OF 1865, s. 10— Suits to enforce 
acceptance of patta — Necessity for tender of patta after judgment where patta 
originally tendered is either uphold or amended ; 

Where a tenant has been ordered by a judgment passed under section 
10 of the Rent Recoveiy Act to accept the patta which has been tendered 
to him, or such amended patta as the ]udgment declares oaght to he offered 
to him, and to execute a muchilika in accordance with it, the tenant is 
not liable to be ejected under section 10 unless the landlord proves that 
within a reasonable tune after the date of the judgment, not exceeding ten 
days therefrom, he tendered to the tenant the patta as approved, or as 
amended by the Court, and that the tenant did not accept the same and 
execute a muchilika before the expiration of the said period of ten days 
CouH of Wards v. Raimalmga , (I.L.R., 8 Mad , 2), commented oh. 

Shammuga Mudaly v. Palnaii Kuppu Chetty ... ... ... •»* 

Purchase at Covert 

sale of fomer tenant ’ s interest m land — Liability of purchaser for rent as 
from date of confirmation of sale 

Defendant had purchased at a Court sale the interest of a former tenant 
in certain land in a zemmdan. The sale was confirmed on 31st Maroh 
1900, and possession was given to defendant, on 11th May 1900. The 
landlord now sued to enforce the acceptance by defendant of patta for 
fasli 1809, being the year commencing on 1st July 1899 and ending on 
30th June 1 900. By the terms of the muchilikas which had been executed 
by the former tenant, rent was payable in four equal instalments qn 1st 
, October, 1st February, 1st April and 1st May i—Beld, that defendant * 
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was liable for the instalments which fell due subsequently to the oonfir- 
motion of sale, namely, on 1st April and 1st May 1900. Also, that it was 
immaterial, (in regird to his liability for rent', when he recovered actual 
possession of the land. 

Bamammi Madaliar v. Annadorai Ayyar ... 


3.- 




n/ pWe in whch distrained proppjty us Upt—^The ^ropcr/if Tasini A ! 
dmtr imer ’* Sufficiency — Mamtairabiliti of It: ‘ °* J W mih ih * 

In a suit instituted un er section 18 of the Rent Recovery Act to 
aside a distraint on the ground that it had been illegally 7 carried 011 / 
plamtiff complained th.it the authority to distrain <Muneu out, 

partienlars required by section 15 of the Act. The property, which eon' 

CdlhTtTl ]9 7 S Wa3 descri ^ d aa being “With the distrain er”* 
~%J '. th re g r d to property of tins do,enphon the statemS wai 
sufficient. W hether the failure to state the place where p ooertv wbTw 
has b en distrained is kept is a sr mn 1 tor a suit under section 18 of the 
Rent Recovery Act to set aside the distraint.- Quaere, fc ie 

Viraraghava Ayyangar v. Kcmagavalh Ammal 

REVENUE RECOVERY ACT— (MADRAS ACT) II OF 1884 ss. 38 39-g a 7e of 

land for arrears ot revenue— Proclamation of , ale °* 

contention that purchase was benami — Validity : * T * name ~^ Su ^ 8e ^ ni 

Where land has been s)ld for arrears of revenue nnrW ^ t> 
Recovery Act ol 1864, an , the name ot the purchaser hat been rffrT! 

malayappa filial v. Swarm Nailer, fAL.E. IsNfTd 46 qf and Chi T "“‘ 
v. Asirvathu Upadesayya,, a.L K, 20 Mud , 494), expitmed bubbar ^r 
Narayana Chettiar v. Chohkappa Jfudaliar 


owner r,f two piece s o. land- Secant o taken on one alT7 ' *“ 

Tss: tci y$r e - Vabd ' ty - Land 

ment, under Act* XlX^of 1 1883* 1 tor^the ^ ° btamed a loan from Govern- 
namely, No. 315. The other pie oe , name ° ne ° f 
collateral secmifcy for the loan. Default 10 *>-B, was not made 

of the loan, pieoe No. 315 was, in 1894 attached made in re P a jnient 
(as there were no ladders) tin be C t PUt for 8a ' e 
the other piece of land, No 105-B to nlamtlffTfh In 1S95 > N sold 
transferred. In 1896, No. 105-13 was attached^ ^ th ® patta was not 
ofN's unpaid loan. Plaintiff objected to it B J J .' fi G “ vernm6nt “ respect 
pm chaser, and in 189?, both ST and nlainfW „! ®’ f!? 11 “““S tlfcle to >* as 
pattato plaintiff. The transfer wa, p a ntlff a PP lle< l for a transfer of the 
been repaid. The land w, s ultimately sow’bfr “ lh ® loan to N not 
ant, whereupon plaintiff brought this suit fml ®°'' ej '“ ni f nt to first defend- 
ed, that plaintiff was entitled to the relief claimed Uat,0n ° f that 

*“ T - -«• ^ m. 
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/ ..T7 * . _ * 1 > ss. 10, 69— A djh di tahon that 

plaintiff has fvled to prove default by de endant—" Judgment "—Appeal ; 

An order passed under section 10 of the Rent Recovery l 0 f whieh 
amounts to an adjudication that the plaintiff lias failed to piovo default 
«» °i C d f endant - is a judgment within the meaning „f hDP tion 

69 of the Act, and an appeal lies thei efrom. Harasimhaswumi y. / uksh- 
mamma, (I.L.R., 22 Mad., 436), followed, 

Venkata Papy a Bao v, Venkata Subbayy a ... 
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s. 78*~Provincial Small Cause 

Courts Act — AH XX of 1887, s,15, sched. II, cL 35 (j) — Com; ensation for illegal 
distress Civil Procedure Code — Act XIV of 1882, 5. 586— Second appeal — 
limitation— Came of action complete on date of illegal distress : 

A plaint alleged that plaintiffs had tor long cultivated certain land as 
tenants under defendant, that they had raised a crop of paddy measuring 
above 6 garces and stored it in three heaps on the land, tha* one of the 
plaintiffs had paid all the cist that was due to defend *nt, but that de end- 
ant had taf en unlawful possession of two ot the heaps of paddy 
measuring about 5 garces under td e pretext that he had distrained them. 

The prayet was for an order directing defendant to deliver to \ lata tills 
about 5 garces of grain woi tk Es. 250 at Us. 50 per garce in respect of 
the two heaps of paddy of which he had taken unlawful possession- The 
distraint was made on 25th Januaiy lb9\ and the suit; was instituted * n 
28th July of the same > ear:— Held, that the suit was in substance one 
for compensation fop illegal distress or attachment and not for the rt covery 
of specific property, and that, in consequence, it was boi- a suit of the 
nature cognizable by a Court of SmJl Causes and a second appeal lay , — 

Held also, that the suit was barred. The wrong was complete and the 
cause of action arose when she unlawful disttess was made. Yamuna Bai 
Rani Sahiba v. Solayya Kavundan, (I.L.R., 24 Mad , 339), distinguished, 

Pamu Sanyasi v. Zemindar of Jayapur ... *... 540 

SALE 03? GOODS — Promissory note accepted by vendor for their value — Suit for the 
pnc* of goods sold and delnered and not on the notes— Maintainable h — 
Partnership — Promissory note s gned by one of tuo partners for the price of 
goods purchased Suit by vendor against both partners based on the original 
contract — Liability oj both par tners : 

Plaintiffs had sold and delivered opium to defendants on different 
occasions, taking a promissory note at each sale for the value of the 
parcel sold. These promissory notes had been signed by one of two 
partners, they were made payable on demand to plaintiffs or thoir order 
and they had not been, negotiated. Plaintiffs now sued all the partners 
for t e amount due, framing the suit as one for the price of goods sold 
and deliveied and not basing it on the notes. The partner who had not 
signed the notes contended that the suit did not lie as framed, and that it 
should have been brought on the notes and not for the goods sold and 
delivered: — Held, that plaintiffs were entitled to sue for the juice of the 
goods sold and delivered, and that both of the partners were liable. 

Dargavarapu Sarrapu v. Rampiatapu 580 







SPECIFIC BELIEF ACT— ACT I OF 1877, s. 9 --Suit for land based on title— Claim 
of title set up in defence— Suit treated by Court partly as summary suit for 
possession under s. 9 and partly as a suit based on title — Rights of parties to 
have question of title tried and decided — Practice : 

Plaintiff sued to eject defendants from certain land, claiming title to it 
by purchase, and alleging that he had been forcibly dispossessed by 
defendants. The defendants denied both plaintiff’s title and possession 
and set np title in themselves and alleged that they had long been in 
possession. The District Judge found that plaintiff had I ailed to prove 
a title by purchase, but had shown that he had been dispossessed otherwise 
than by due course of law, by defendants, within six months prior to the 
institution of the suit. He considered that section 9 of the Specific Belief 
Act applied and declaied plaintiff entitled to possession, but dismissed the 
suit in so far as it claimed to have plaintiff’s title established i—Held, that 
inasmuch as the suit had not been brought under the special provisions of 
the Specific Belief Act, but was based on plaintiff’s superior title, a claim 
to title being also set up in defence, the issue concerning title should have 
been tried. The suit ought not to have been treated partly as a suit under 
Section 9 and partly as based on plaintiff’s title. Ram Marahh Rai v, 
Sheddihal Mi, (I.L.B., 15 All., 384), not followed. 

R&masciiO'wi Chetti v» Paraman Chetti «»« •*« *•« *•« 
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rawjz suea ms orother, Ins sister and his brother b boh for a declara* 
tion oi invalidity of a will which purported to have been executed by his 
lu * ? y ™ ‘ h . cerfcam property had been bequeathed to one of 

the defendants. Plaintiff claimed that the property was ancestral f that 
he was entitled to his share in it by right of sin vivorship and that the 

“r er t0 b ®1 ne t , ; h , it - No cla!m ™s *ade* in the plaint 
for partition of the property, which was stated to be in the possession of 
tenants under .leases granted by plaintiff and first defendant - Held, that 
the suit was barred by the proviso to section 42 of the Specific Relief Act, 
T P n mtlff Tf hfc ^ aV ° SU0d for V^tion of hi* share in what he 
the no 9S M a , b nVtf 1 iam.ly property. Even though the land wore it. 
the possession of tenants entitled to continue in occupation under sub- 


■AOI XI OF 1899, s. 5, ached. I, art 31— Lease fur three v, 
vrnant by lessor to renew at option of lessee for further term 
from expiration of o ngmal term— Stamp Auty~~lHot anm 


nation by Oollector as to duty lemab 

An adjudication by a Collector 
by section 81 of the Stamp Act, 18f 
ment is chargeable is, by section 3 
cannot be referred by the Revenue 
section 57 of the Stamp Act for an 
Reference under Stamp Act , s. 57 


, under the poweis conferred on him 
?9, as to the duty with which an instru* 
2 of that Act, final, and such a case 
authorities to the High Court imdei 
adjudication. 


&Z-— Seizure of document t 


ment that "come s ” before a MagwtraieT'"^' "' wA * 

bee “ made agrains t a person for haying committed 
sr sections 64 (c) and 68 (c) of the Sttinp Act of 1OT9 the 

; de to include the production of documentTonder a Search! 
Ralu Kvppayyan 

rsza SKtts juuslajs. 



TRANSFER OF PROPERTY ACT— ACT IV OF 1882, s.58 (e)—“Enghbh mortgage*’— 
Covenant for ip conveyance not limited to time btipulated fot repayment of 
w ortg age -money — Limitation Act — Act XV of IS 1 ? 1 ?, s. 10, s ched* II, art 147— 
Suit for joteclosure arid sale m the alternate e or for bale — Deposition m 
prm ions suit oj a defendant acknowled </ mg liability— Acknowledgment by agent— 

~ Authority of co-mortgagor , merely as such, in tufficient- -Acknowledgment by 
managing member insufficient where original dealings haoe been with all the 
members of the undivided family : 

By a deed bearing date 4th August 1882, thre& defendants mortgaged 
certain immoveable property to plaintiff to secure an advance of Rs. 7,000. 
On 16th April 1885, the mortgagors executed a written acknowledgment of 
their liability in respect of that advance. Plaintiff instituted a suit against 
the mortgagors, on 21st April 1897, to recover the amount due under 
the mortgage, and, in default of payment thereof, for sale of the 
mortgaged property. The plea o± limitation was raised. First defendant 
Admitted in evidence that he had, in July 1889, deposed in a suit hi 
another Court, in whioh he and his co-mortgagors were co-defendants, 
that their estate was under mortgage , and he also stated (in his evidence 
in the present suit) that the debt of Rs. 7,000 due to the plaintiff had not 
been dischaiged at the time when that deposition ^ as given. Both 
depositions were signed by first defendant — Held, by Sir Arnold W site, 
C.J., and Bhashyam Ayyangar, J.— That the suit was ndt barred as 
against first defendant. For the purposes of section 19 of the Limitation 
Act, the acknowledgment relied on must, on the face of it, purport to he 
that of an existing liability. But the name of the creditor to whom* the 
debt acknowledged is owing, as also tbe identity of the debt acknow* 
lodged in writing, may be proved by parol evidence. DaiaChand v. Bfrfraz, 
Q.L.R., I All , 117), UpviHajiv. Mammavan, (I.L.R., 16 Mad., 866), and 
Padmanabhan Hambudn v. Kunhi Kolendan, (5 M.H.C.R., 320), lolloped* 
Mylapore v. Teo Kay , (L.R., 14 I.A„ 168 ; LL.R., U Calc., SQL), deferred t#. 
Held also , that the acknowledgment by first defendant could not affect a co- 
mortgagor^ or save the suit from being barred as against him, tbelre being 
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registration, and, under seotipn 28 (2), forwarded them to the Deputy 
Collector, who, under section 40 (1) (a), certified that they weie exempt 
from stamp duty. The Inspector-General of Registiation disagieed with 
the opinion formed by the Deputy Collector and reported the matter to 
the Boaid of Revenue for orders, 1 he Board of Revenue refeued thf 
question as to the stamp duty, li any, payable on the documents to the 
High Court, under section 57 of the Act .—Held (the Chief Justice 
dissenting), that the High Court had no jurisdiction to decide tho question. 

Reference under Stamp Act , s. 57 . 752 


STATUTES : 

24 & 25 Vict., Cap. 67. s. 42 - 

See City op Madras Municipal Act (Madras) ^m> Indian Colmids Act 
(1861). 

11 & 12 Vict», Cap 21, b. 23 : 

SW Letters Patent and Civil Procedure Com (D. 

44 A 15 Vigt., Cap. 58, ss. 136, J51 
See Army Act (1881). 

58 Vigt., Cap. 7, s. 4 : 

See J rmy Act (1881) 


SUCCESSION CERTIFICATE ACT— ACT VII OF 1889, ss, 10, 19— Oidei ertemding 
cutnuate — “ 0?de> granting a certipcate”— Appeal 

The extension of a certificate under seotion 10 of the Succession 
Certificate Act to additional debts is not the grant of a certificate so as to 
giye a right of appeal nnder section 19 of that Act against the extension, 

Venkateswarulu v. B rahmaravutu Raja Knstnaji ... 634 
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• advi 
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no ground, apart from his position as co-mortgagor, for the inference that 
the first defendant acted as an agent duty authorized to make an acknow- 
ledgment \uthm the meaning of section 19, explanation 2, An agenc}, 
within the meaning of that explanation, cannot be interred from the mere 
fact that the person making the acknowledgment is a joint contractor. 

When a ci editor deals, not with the managing member onty of an undivided 
family, but with alUhe members of the iamily, as co-obligors, and on that 
footing enters into a transaction,— thereby avoiding any question as to 
whether the transaction was really for the benefit of the family,— he cannot 
rely upon an acknowledgment ot the liability, made by one of them, as an 
acknowledgment duly made on behalf of all the co-obligors by reason only 
that the person acknowledging is in fact the managing member of the 
family consisting of the oo-obligors, Theie may, however, bo cases in 
which that circumstance, coupled with the conduct of the joint contractors, 
may warrant the conclusion that, as a matter of fact, the managing member 
was duly authorized to make the acknowledgment oil in half of all. The 
three essentials of an English mortgage, as dehnod In section 58 (e) of 
the Transfer ot Propel ty Act, are (1) that the mortgagor should bind 
himself to repay the mortgage-money on a certain day, (2) that the property 
mortgaged should be transferred absolutely to the moitgagee, (3) that 
such absolute transfer should be made subject to a proviso that the 
mortgagee will reconvey the property to the mortgagor, upon payment by 
him ot the mortgage-money on the day on.which the mortgagor bound 
himself to repay same. A deed of mortgage recited that the mort- 
gagors “ hereby mortgage and assign to the mortgagee ” the mortgaged 
property. Semble, that (though it was doubtful if such an assi gnmeih wae , 

really an absolute one) the assignment w as sufficient to fulfil the secomt ' 1 
requisite of an “ English mortgage.” The proviso for reconveyance in the 
deed was as follows — “ Upon repayment to the mortgagee of all sums due 
to him by the mortgagors the mortgagee shall reconvey the said property 
to the mortgagors,” etc. —Reid, (by the same Division Bench), that the 
transaction could not be regarded as an English mortgage, there being no 
words importing that the covenant to reconvey was dependent upon the 
repayment, of the mortgage-money being made at the stipulated time 
and that it should not be enforced m default of repayment at that time. 

On the question what ai tide of the Limitation Act. governs a suit for 
sale by a mortgagee under such a mortgage deed — Befd, by the Full 
Bench, that the period of limitation was governed by article 147. That 
article applies to a suit by a mortgagee whether it is for foreclosure 
or sale , and, in the former case, whether the piayer in the plaint is for 
foreclosure alone, or is coupled with a prayer in the alternative for sale in 
lieu of a decree for foreglosuie. Ramachandra Rayaguru v. Modhu Padhi 
(I,L B., 21 Mad., 328), and Gmvar Singh v. Thakur JSfaram Singh , (I.L.B., 

14 Calc., 730), dissented from. 

Harayana Ayyar v. Venkataramana Ayyat . ... 220 

2, , s, 85 — • Appeal — Parties — 

practice — Malabar law — Liability of improvements made by sub-tenants of 
Jcmomdar for rent due by kanomdar to jenmi : 

A jenmi having sued the kanomdar and his sub-tenants, obtained a 
decree for redemption and possession on certain terms. The sub-tenants, 
objecting to some of the terms, appealed, but they did not join the 
kanomdar, to whose prejudice the terms weie modified on the appeal.: — 

Held, that the kanomdar was a necessary party and that the decree made 
by the Appellate Court in his absence must be set aside, as no reasonable 
excuse was forthcoming for the omission to make him a party. Ramunni 
Pamkar v. Sankara Pamkar, , (Second Appeal No, 1476 of 1889 (un- 
reported)), and Vedapuoatti v. Gomnaa Menon , (Second Appeal No. 51 of 
1892 1 unreported)) , followed. Whether improvements made by sub-tenants 
of a kanomdar are liable for rent due by the kanomdar to the jenmi.-— 

Queer e. Achuta v. Kal% (I.L.B., 7 Mad., 545) and JEressa Menon v. Shamu 
patter, (I.L.B., 21 Mad,, 138), referred to. 
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- ? ss$ 96 , 97 ^Mortgagee holding 

two mortgages over same property— Suit for sale based on earlier mortqaqe 

mone— Maintainability ; . y * 

* 

In 1880, B executed a simple mortgage over certain lands in favour of 
A. In 1886, B mortgaged the same lands to A with possession. A now 
Drought a suit on the earlier mortgage for sale of the n ortgaged property 
subject to the later moitgage Held, that the suit could not be 
maintained. Sundar Singh v. Bholu, (I.L.R., 2C All., 322), refen ed to. 

Dorasami v. Yenkataseshayyar ... 

— - — — -- ' * , ss. 88, Application for order 

jor decree absolute— Appeal— Civil Procedure Code— Act XI Y of 1882, ss. 244, 
310-A, 311, 540— Sale of mortgaged property m execution oj mortgage-decree — * 
Proceeding in execution : 

Sections 310-Aand 311 of tbe Code of Civil Procedure apply to sales of 
mortgaged property in execution of moitgage decrees. Kedar Nath Rant 
v. Kali Churn llam, (I.L.E., 25 Calc., 703), commented on. Tirarral Rao 
v. Syed Dastaghin Miyah , (I.L.R., 22 Mad., 286), Raw Ram Swghji 
v. Chmni Lai , (I.L.R., 19 All., 205), and Knshnaji v. Mahadev Vinayak , 
(I.L.R., 25 Bom., 104), approved. An appeal lies from an order passed 
upon an application made under section 89 of the Transfer of Piopeity 
Act. Per Sir Arnold Whijle, C.u., and Moorf, J. — Such an order is 
not an order made in a pioceedmg m execution and is not appealable as 
such. It, however, has the effect of a final deciee, and an appeal lies 
therefrom under section 540 of the Code of Civil Piocedure. Per Davies, 
Benson and Bhashyam Ayyangar, JJ. — An application made under section 
89 of the Transfer of Property Act is, in effect, an application for execu- 
tion of the decree passed under section 88, and an older made thei eon is 
appealable nnder section 244 of tbe Code of Civil Pi occ dure Ajud/na 
Pei shad v. Baldeo Singh , (I L.R., 21 Calc., 818), and Tata Prosad Roy 
v. Bhobodeb Roy, (I.L.E., 22 Calc., 931), discussed. 

MallHcarjumadu Setii v. Lingamurti Pantulu ... . .. ... ... 
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244 


, s. 89*— Order absolute for sale— 

Notice to defendant of application — Practice . 

Notice need not be given to a defendant before an order absolute for 
sale is made under section 89 of the Tiansfer of Property Act. 

Krishna Ayyar v. Muthusami Ayyar , M 


i s. 82*"*Civil Procedure Code- 


Act XIV of 1882, s. 244 — Execution of decree passed on usufructuary mortgage - 
Continuation of possession by mortgagees subsequently to decree — Claim to set off 
profits thus accrued from decree amount— Application for order absolute ; 

By a decree passed on a compromise in a suit for the amount due under a 
mortgage, defendants were ordered to pay Es. 770 to plaintiffs within a 
year, and in default of payment the amount was to be recovered by sale 
of the mortgaged and other property. By the terms of the moitgage, 
possession was given in lieu of interest, hut the decree was silent as to 
possession and interest. Upon an application being made for execution of 
the decree by sale of the property referred tom it, the District Judge 
held that if the petitioners had continued in possession of the mortgaged 
property ever since the date of the decree, it would be necessary to take 
an account to ascertain whether the decree had been satisfied, and dismissed 
the petition : — Held, that such an order was wrong, inasmuch as it went 
behind the decree instead of executing it. Held also , that the application, 
ha which the decree-holder stated that there had been default in payment 
of the decree amount and applied for sale, was an application lor an 
order absolute for sale. 


Appa Rao v. Krishna Ayyangwr 
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* T" 11 " f 3* for t$dev 

Omission to execute—Maintainabil % of subsequent suit on same m 
Ues judicata — Civil Procedure Code — Act JIV of 1882, as. 13, 24=1 : 

Where a suit for redemption has been instituted and a di 
redemption has been passed therein, but riot executed, a subaeq 
is not maintainable for the redemption of the same mortgage). 

Vedapuratti v. VaHabha Valiya Rafa 

USTJBY LAWS KEPEAl ACT~ACT XXVIII OF 1855, s. ^Gcmtract Act- 
of 1872, s. 74 — Contract Act Amendment Act — Act VI of 1899, *. 4 - ..p 
Principal sum bearmg no interest repayable bn instalments— Pro r 
interest in case of default : 

Defendant was indebted to plaintiff, aa the stake- holder of tt «„h 
* and undertook to pay the amount of the principal by haif-yonrP 
meats.. He further undertook that, in case of default in the pm 
such instalments, he would pay interest at the rate of one pie m 
per diem from the date of default, No interest was payable 
principal sum unless default should be made, the instalments' 
repayment of the principal sum alone without interest. Befoul 
, been made, plaintiff sued on the bond, whereupon defendant plea 
the rate of interest was penal and not recoverable:— Held, that 
was entitled to recover. The contract was not one which provide 
.payment of a grven rate of interest in any event and a hie-W 



